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ABSTRACT. In recent years, federal courts have been enforcing an “implicit” requirement for
class certification, in addition to the explicit requirements established in Rule 23 of the Federal
Rules of Civil Procedure. The ascertainability requirement insists that a proposed class be de-
fined in “objective” terms and that an “administratively feasible” method exist for identifying
individual class members and ascertaining their class membership. This requirement has gener-
ated considerable controversy and prevented the certification of many proposed classes. The re-
quirement has taken a particular toll on consumer class actions, where potential class members
are often unknown to the representative plaintiffs, often lack documentary proof of their injury,
and often do not even know they have a legal claim at all.

This Note explores the ascertainability requirement’s conceptual foundations. The Note first
evaluates the affirmative case for the requirement and finds it unpersuasive. At most, Rule 23
implicitly requires something much more modest: that classes enjoy what I call a minimally clear
definition. The Note then argues that the ascertainability requirement frustrates the purposes of
Rule 23 by pushing out of court the kind of cases Rule 23 was designed to bring into court. Final-
ly, the Note proposes that courts abandon the ascertainability requirement and simply perform a
rigorous analysis of Rule 23’s explicit requirements. This unremarkable approach to class certifi-
cation better reflects what the Rule says and better advances what the Rule is for.
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INTRODUCTION

“Modern society,” wrote Harry Kalven, Jr. and Maurice Rosenfield, two le-
gal visionaries who conceptualized the class suit, “seems increasingly to expose
men to . . . group injuries for which individually they are in a poor position to
seek legal redress.” Rule 23 of the Federal Rules of Civil Procedure responds to
this problem. The Rule, which took its modern form in 1966, creates a class
action mechanism to aggregate the claims of people who “are isolated, scat-
tered, and utter strangers to each other.”” In doing so, the Rule aims to bring
about regulatory effects far beyond what is possible with individual litigation
alone and to break from the old formalisms that kept claims out of court. In the
words of its principal drafter, Benjamin Kaplan, the Rule “intended to shake
the law of class actions free of abstract categories contrived from . . . bloodless
words . . . and to rebuild the law on functional lines responsive to . . . recurrent
life patterns which call for mass litigation through representative parties.” To-
day, “modern society” still “expose[s]” men and women to “group injuries for
which. . . they are in a poor position to seck legal redress” as individuals. But a
“judicially created”™ change to the law of class certification, untethered to the
carefully engineered text of Rule 23, has disrupted class action procedure and
made it harder for them to “seek legal redress” as groups. This development
deserves a critical and “rigorous analysis.”

Rule 23 establishes specific criteria for class certification.® The proposed
class must be so numerous that joinder of each individual plaintiff is “impracti-

1. Harry Kalven, Jr. & Maurice Rosenfield, The Contemporary Function of the Class Suit, 8 U.
CHI L. REV. 684, 686 (1940). The Contemporary Function of the Class Suit is one of the most
influential articles in the history of civil procedure. See Troy A. McKenzie, “Helpless” Groups,
81 FORDHAM L. REV. 3213, 3216 (2013) (calling it “perhaps the most influential law review ar-
ticle on the class action”); Richard A. Nagareda, Class Actions in the Administrative State: Kal-
ven and Rosenfield Revisited, 75 U. CHI L. REV. 603, 603 (2008) (describing the Article as
“one of the most cited in the annals of both class action scholarship and The [sic] University
of Chicago Law Review”).

2. Kalven & Rosenfield, supra note 1, at 688.
3. Benjamin Kaplan, A Prefatory Note, 10 B.C. INDUS. & COM. L. REV. 497, 497 (1969).

4. Carrera v. Bayer Corp., No. 12-2621, 2014 WL 3887938, at *3 (3d Cir. May 2, 2014) (Ambro,
J., dissenting from denial of en banc review).

5. The phrase “rigorous analysis” appears in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551
(2011).

6. See FED. R. CIv. P. 23(a); Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 613-14 (1997) (de-
scribing the structure of class certification analysis under Rule 23); see also Janet Cooper Al-
exander, An Introduction to Class Action Procedure in the United States 4-5 (July 21-
22, 2000) http://law.duke.edu/grouplit/papers/classactionalexander.pdf [http://perma.cc
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cable”;” the members of the class must have common claims;® the claims of the
representative plaintiffs must be typical of the class;” and the representative
plaintiffs must be able “adequately” to represent the absent class members.” If
these conditions are satisfied, the proposed class must also fit into one of three
functional categories.” “A party seeking class certification must affirmatively
demonstrate his compliance with the Rule—that is, he must be prepared to
prove that there are in fact sufficiently numerous parties, common questions of
law or fact, etc.””” And a court must perform a “rigorous analysis” to ensure
that the proposed class meets the Rule’s requirements."”

Recently, however, a growing number of federal courts have identified an
additional, implicit requirement for class certification: the class must be ascer-
tainable."* Although this “implied requirement of ascertainability” does not ap-

/MJ6W-HU66] (Presented Conference: Debates over Group Litigation in Comparative Per-
spective, Geneva, Switzerland) (describing the structure of Rule 23’s requirements).

7. FED.R.Crv. P. 23(a)(1) (“One or more members of a class may sue or be sued as representa-

tive parties on behalf of all members only if: . . . the class is so numerous that joinder of all
members is impracticable . . . .”).

8. FED.R. Cw.P.23(a)(2) (“One or more members of a class may sue or be sued as representa-
tive parties on behalf of all members only if: . . . there are questions of law or fact common
to the class ... .”).

9. FED.R.CIv. P.23(a)(3) (“One or more members of a class may sue or be sued as representa-
tive parties on behalf of all members only if: . . . the claims or defenses of the representative
parties are typical of the claims or defenses of the class . . . .”).

10. FED.R. CIv. P. 23(a)(4) (“One or more members of a class may sue or be sued as representa-
tive parties on behalf of all members only if: . . . the representative parties will fairly and ad-
equately protect the interests of the class.”).

n. A class action can be suitable if individual suits would result in inconsistent legal obligations
on a defendant, or if, because of resource constraints, the plaintiffs who sue first would be
the only ones compensated. See FED. R. C1v. P. 23(b)(1). A class action for injunctive or de-
claratory relief can be suitable if the structure of the alleged common injury requires an in-
junction applicable to everyone. FED. R. C1v. P. 23(b)(2). Or a class action can be suitable in
other situations if class issues predominate over individual issues and the court finds that
the class action mechanism is superior to other avenues of resolution. FED. R. Cv. P.
23(b)(3). The analysis in this Note pertains mainly to classes seeking certification under
Rule 23(b)(3).

12. ' Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011).
3. Id.

14. E.g., Carrerav. Bayer Corp., 727 F.3d 300 (3d Cir. 2013); Hayes v. Wal-Mart Stores, Inc., 725
F.3d 349 (3d Cir. 2013); Marcus v. BMW of N. Am., LLC, 687 F.3d 583 (3d Cir. 2012); Little
v. T-Mobile USA, Inc., 691 F.3d 1302, 1304 (11th Cir. 2012) (“Before a district court may
grant a motion for class certification, a plaintiff seeking to represent a proposed class must
establish that the proposed class is adequately defined and clearly ascertainable.”) (internal
quotation marks omitted); John v. Nat’l Sec. Fire & Cas. Co., 501 F.3d 443, 445 (sth Cir.
2007); In re Initial Pub. Offerings Sec. Litig., 471 F.3d 24, 30 (2d Cir. 2006) (finding an “im-
plied requirement of ascertainability”); Kamakahi v. Am. Soc’y for Reprod. Med., No. 11-
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pear in the text of Rule 23 and “is judicially created,”” courts deploy it as an in-
dependent bar to class certification.'® The general idea is that there ought to be
an objective and administratively feasible way to determine exactly who is in
the class. As the Court of Appeals for the Third Circuit put it,
“[A]scertainability entails two important elements. First, the class must be de-
fined with reference to objective criteria. Second, there must be a reliable and
administratively feasible mechanism for determining whether putative class
members fall within the class definition.”” Courts disagree, however, about
exactly what the requirement means and how it should be applied. Some courts
have placed greater emphasis on the objectivity of the class’s definition, which
is said to protect against excessive administrative burdens over the course of
the litigation." Other courts have directly scrutinized the administrative feasi-

CV-01781-JCS, 2015 WL 510109, at *6 (N.D. Cal. Feb. 3, 2015) (“In short, a party must
show numerosity, commonality, typicality, adequacy, and ascertainability.”); Jermyn v. Best
Buy Stores, L.P., 256 F.R.D. 418, 432 (S.D.N.Y. 2013); Jones-Turner v. Yellow Enter. Sys.,
LLC, No. 3:07CV-218-S, 2011 WL 4861882, at *3—4 (W.D. Ky. Oct. 13, 2011); Weiner v.
Snapple Beverage Corp., No. 07 Civ. 8742(DLC), 2010 WL 3119452 (S.D.N.Y. Aug. 5, 2010);
Kissling v. Ohio Cas. Ins. Co., No. 5:10-22-JMH, 2010 WL 1978862, at *2—3 (E.D. Ky. May
14, 2010); 1 WILLIAM B. RUBENSTEIN, NEWBERG ON CLASS ACTIONS § 3:1 (5th ed. 2011).

15.  Carrera v. Bayer Corp., No. 12-2621, 2014 WL 3887938, at *3 (3d Cir. May 2, 2014) (Ambro,
Y P y
J., dissenting from denial of en banc review).

16. E.g., id.; Hayes, 725 F.3d 349; Marcus, 687 F.3d 583; Weiner, 2010 WL 3119452; see also Her-
nandez v. Chipotle Mexican Grill, Inc., No. CV 12-5543 DSF (JCx), 2013 WL 6332002 (C.D.
Cal. Dec. 2, 2013). Of course, many courts find that proposed classes satisfy the requirement,
but they apply the requirement all the same. E.g., Roundtree v. Bush Ross, P.A., No. 8:14-
cv-357-T-27AEP, 2014 WL 6969570, at *7 (M.D. Fla. Feb. 18, 2015) (finding a class ascer-
tainable); Betances v. Fischer, No. 11 CIV. 3200 SAS, 2015 WL 363174, at *4 (S.D.N.Y. Jan.
28, 2015) (determining that the class met the “implied requirement of ascertainability”);
Friedman v. Dollar Thrifty Auto. Grp., Inc., No. 12-CV-02432-WYD-KMT, 2015 WL 361232,
at *3 (D. Colo. Jan. 27, 2015) (finding “that Plaintiffs’ class as currently defined is ascertain-
able, as it can be identified through objective proof. It encompasses those consumers who
rented a car from Dollar within a specified period of time in a specific geographical area and
who were charged for specific additional products”).

17.  Hayes, 725 F.3d at 355 (citation omitted). It is important to appreciate that the two compo-
nents to this statement of ascertainability are not different statements of the same thing. In-
sisting that a class be defined by reference to only “objective criteria” does not guarantee that
the method of identifying class members will be “administratively feasible.” Conversely, it is
possible to envision an “administratively feasible” scheme that did not employ only “objec-
tive factors.” See the discussion of subjectivity infra Part ILA.

18. E.g., Ebert v. Gen. Mills, Inc., No. CIV. 13-3341 DWF/JJK, 2015 WL 867994, at *12 (D.
Minn. Feb. 27, 2015) (“At a minimum, the description must be sufficiently definite that it is
administratively feasible for the court to determine whether a particular individual is a
member.”) (internal quotation marks omitted); Stewart v. Cheek & Zeehandelar, LLP, 252
F.R.D. 387, 391 (S.D. Ohio 2008) (“[T]he touchstone of ascertainability is whether the class
is objectively defined, so that it does not implicate the merits of the case or call for individu-
alized assessments to determine class membership.”); In re Methyl Tertiary Butyl Ether
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bility of identifying individual members, requiring plaintiffs to propose and
defend methods for identifying the class’s membership."’

A controversial® case, Carrera v. Bayer Corp., offers an illuminating exam-
ple.” Gabriel Carrera sued a large pharmaceutical company, Bayer, on behalf of
customers who had purchased an over-the-counter weight loss pill. Not sur-
prisingly, most of these purchasers had not lost weight, and Carrera and the
class members sought to recover small dollar amounts in compensation for
misleading advertising. As with many consumer class actions, each class mem-
ber’s monetary claim was so low that the case would likely never have been
brought except as a class action.” Bayer argued that it was too difficult to fig-
ure out who was a member of the class and who was not because neither Bayer
nor the plaintiffs had any documentary records to prove class membership.”
Bayer had no records because it had simply sold the pills to intermediary retail-
ers, and those intermediary stores kept no records of who bought what, only
statistics about what was bought and revenue trends. Individual purchasers
might have been given receipts, but most of them were lost, and even so, many

Prods. Liab. Litig., 209 F.R.D. 323, 337 (S.D.N.Y. 2002) (“Here, plaintiffs’ class definition
refers only to objective criteria: Either a well has MTBE or it does not; either an individual
has an ownership interest in a well or she does not; either her property is located in a class
state or it is not. Thus, this proposed class meets Rule 23(a)’s implied requirement that it be
theoretically ‘ascertainable.””); Kent v. SunAmerica Life Ins. Co., 190 F.R.D. 271, 278 (D.
Mass. 2000) (“[W]ithout a cognizable class defined by stable and objective factors . . . , class
certification is inappropriate because class membership is not ascertainable. This threshold
inquiry is essential because a class must be unambiguously defined in order for a court to
decide and declare who will receive notice, who will share in any recovery, and who will be
bound by the judgment.”).

19. E.g., Carrera, 727 F.3d at 306 (“A plaintiff may not merely propose a method of ascertaining
a class without any evidentiary support that the method will be successful.”); see also Hayes,
725 F.3d 349; Marcus, 687 F.3d 583; In re Clorox Consumer Litig., 301 F.R.D. 436, 441 (N.D.
Cal. 2014) (denying certification and noting that “[t]he problem Plaintiffs face is figuring
out exactly who purchased Fresh Step during the class period. In their motion, Plaintiffs do
not propose any method for making this determination. None of the named plaintiffs in this
case, for example, kept receipts for their purchases of Fresh Step.”). Daniel Luks observes
that “the need for an ‘administratively feasible mechanism’ to determine if class members
fall within the definition” of the class is characteristic of the Court of Appeals for the Third
Circuit’s jurisprudence in this area. See Daniel Luks, Ascertainability in the Third Circuit:
Name That Class Member, 82 FORDHAM L. REV. 2359, 2384 (2014). Many other courts have al-
so followed the same approach. See, e.g., Jenkins v. White Castle Mgmt. Co., No. 12 CV
7273, 2015 WL 832409, at *3 (N.D. Ill. Feb. 25, 2015) (citing Marcus and Carrera); Randolph
v. J.M. Smucker Co., 303 F.R.D. 679, 684 (S.D. Fla. 2014); Weiner, 2010 WL 3119452.

20. See infra text accompanying notes 31-34.
21.  Carrera, 727 F.3d 300.

22. Id. at 304.

23. Id.
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receipts did not affirmatively identify purchasers. The Court of Appeals for the
Third Circuit sided with Bayer and decertified the class. The class failed the as-
certainability test: determining who was a member of the class and who was
not could require “mini-trials” and would rely too heavily on the subjective
“say-so” of potential members.* As one writer put it, “class dismissed.”™

Ascertainability doctrine is “one of the most contentious issues in class ac-
tion litigation these days.”*® On the one hand, it seems sensible for classes to be
defined in a clear way that permits the court to identify the class members.
Why should the court or the defendant not be able to ask “who is in the class?”
and receive a definite answer? How can a court provide notice to class members
if it cannot ascertain their identities? Who would share in a damage award if
the claim succeeds? Who would be bound by the outcome of a case? On the
other hand, what is the fate of small-dollar consumer class actions in a world
with ascertainability tests? In this kind of litigation, specific evidence of indi-
vidual class membership is often hard to obtain, and the value of individual
claims is frequently too low to incentivize individual suits. If the criteria for
class certification become harder to satisfy, will laws protecting consumers
against fraud, deception, dangerous products, false advertising, breach of con-
tract, and many other harms be sufficiently enforced? How will wrongdoers be
deterred? Further, are judges supposed to create new implicit requirements to
supplement the Federal Rules of Civil Procedure? And what does the ascertain-
ability requirement actually require?

I write against the backdrop of a debate among lawyers and judges about
what the ascertainability requirement means—a debate that has generated a lot
of heat, but not much light. The accelerating application of the requirement in
court has been haphazard at best. Efforts to enforce the requirement in differ-
ent contexts have produced differences among circuits,” splits within individu-

24. Id. at305.

25. Myriam Gilles, Class Dismissed: Contemporary Judicial Hostility to Small-Claims Consumer
Class Actions, 59 DEPAUL L. REV. 305, 305—07 (2010).

26. Archis A. Parasharami & Hannah Chanoine, U.S. Chamber of Comnerce Files Amicus Brief
on Ascertainability in Key Ninth Circuit Case, CLASS DEF. BLOG (Feb. 3, 2015), http://
www.classdefenseblog.com/2015/02/03/u-s-chamber-of-commerce-files-amicus-brief-on
-ascertainability-in-key-ninth-circuit-case [http://perma.cc/P2NP-RCCK].

27. The Court of Appeals for the Third Circuit has been particularly aggressive with ascertaina-
bility. See Carrera, 727 F.3d 300; Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349 (3d Cir. 2013);
Marcus v. BMW of N. Am., LLC, 687 F.3d 583 (3d Cir. 2012); Luks, supra note 19 (review-
ing the distinctive attributes of the Court of Appeals for the Third Circuit’s approach). The
Court of Appeals for the Ninth Circuit and the Court of Appeals for the Eleventh Circuit
may soon weigh in, which could result in a clear circuit split. See Parasharami & Chanoine,
supra note 26 (discussing the pending cases).
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al circuits,” and even differences of opinion among different judges on the
same district court.” A few judges have voiced their concern about the re-
quirement’s evolution. One district court judge, for example, believes that “[i]f
class actions could be defeated because membership was difficult to ascertain at
the class certification stage, there would be no such thing as a consumer class

action.

”3° The Carrera decision was particularly controversial, even among

28.

29.

30.

For example, the districts within the Court of Appeals for the Ninth Circuit have applied the
requirement differently. Compare, e.g., Xavier v. Philip Morris USA Inc., 787 F. Supp. 2d
1075, 1090 (N.D. Cal. 2011) (declining to certify a class on ascertainability grounds), with
Ortega v. Natural Balance, Inc., 300 F.R.D. 422, 426 (C.D. Cal. 2014) (finding that
a proposed class satisfied the ascertainability requirement and emphasizing that
“[a]scertainability does not . . . require the plaintiff to show that every potential member can
be identified at the commencement of the action” (internal quotation marks omitted)).
See also Victoria L. Loughery et al., Courts in gth Circuit Continue To Split on Ascertainability:
“All Natural” Class Action Dies on the Vine but Sexual Energy Supplement Suit Has
Staying Power, NAT'L L. REv., July 2, 2014, http://www.natlawreview.com/article/courts-
gth-circuit-continue-to-split-ascertainability-all-natural-class-action-dies  [http://perma.cc
/SGEM-FPSK].

Compare, e.g., Xavier, 787 F. Supp. 2d at 1090 (following an ascertainability analysis similar
to Carrera and disapproving of affidavits as a method to establish membership), with Ries v.
Ariz. Beverages USA LLC, 287 F.R.D. 523, 535 (N.D. Cal. 2012) (stating that if Rule 23 im-
plies an ascertainability requirement, there would be “no such thing as a consumer class ac-
tion”). See also Bruton v. Gerber Prods. Co., No. 12-CV-02412-LHK, 2014 WL 2860995, at
*6 (N.D. Cal. June 23, 2014) (noting the split within the Northern District of California and
observing that “[w]hile courts in this district have previously found proposed classes ascer-
tainable even when the only way to determine class membership is with self-identification
through affidavits, courts in this district have also declined to certify classes when self-
identification would be unreliable or administratively infeasible” (citation omitted));
Sethavanish v. ZonePerfect Nutrition Co., No. 12-2907-SC, 2014 WL 580696, at *5 (N.D.
Cal. Feb. 13, 2014) (recognizing that judges within the Northern District of California, and
throughout the Court of Appeals for the Ninth Circuit, “are split on the issue” and citing
opinions of Judge Aslup and Judge Seaborg as examples of the different views). In the
Southern District of New York, there was some uproar when Judge Cote and Judge Rakoff
took different positions on ascertainability. Compare Weiner v. Snapple Beverage Corp., No.
07 Civ. 8742(DLC), 2010 WL 3119452, at *13 (S.D.N.Y. Aug. 5, 2010) (Cote, J.) (rejecting a
class of purchasers of Snapple because of the administrative difficulties in identifying mem-
bers), with Ebin v. Kangadis Food Inc., 297 F.R.D. 561, 567 (S.D.N.Y. 2014) (Rakoff, J.)
(concluding that “in the end, Snapple goes further than this Court is prepared to go, and,
indeed, would render class actions against producers almost impossible to bring”). See also
Charles Michael, Judge Rakoff Splits with Judge Cote on “Ascertainable” Element of Class Certifi-
cation, S.D.N.Y. BLOG (Feb. 25, 2014), http://sdnyblog.com/judge-rakoft-splits-with-judge
-cote-on-ascertainable-element-of-class-certification [http://perma.cc/5847-XPsT] (noting
the difference of opinion between Judge Rakoft and Judge Cote).

Astiana v. Kashi Co., 291 F.R.D. 493, 500 (S.D. Cal. 2013) (internal quotation marks omit-
ted).
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judges on the Court of Appeals for the Third Circuit.* When plaintiffs peti-
tioned for en banc review, the full Court declined rehearing,* but not without
the dissent of four judges. Judge Thomas Ambro wrote that even though he
believes “an essential prerequisite of a class action . . . is that the class must be
currently and readily ascertainable . . . . [o]ur Court’s opinion in Carrera gives
the impression to many that we now carry that requirement too far.”® Judge
Ambro’s dissent highlighted the importance of the issue:

Even if, as I believe, the ability to identify class members is a set piece
for Rule 23 to work, how far we go in requiring plaintiffs to prove that
ability at the outset is exceptionally important and requires a delicate
balancing of interests. It merits not only en banc review by our Court
but also review by the Judicial Conference’s Committee on Rules of
Practice and Procedure.**

The ascertainability requirement also merits academic criticism. Although
the requirement has generated an intensifying flurry of professional commen-
tary and debate within the judiciary,® it has not been the subject of sustained
academic discussion® —which is unfortunate, because the lack of scholarly at-

31 See Carrera v. Bayer Corp., No. 12-2621, 2014 WL 3887938, at *1 (3d Cir. May 2, 2014) (Am-
bro, J., dissenting from denial of en banc review); see also Marcus, 687 F.3d at 592-94.

32. Carrera, 2014 WL 3887938, at *1 (Scirica, J.).
33. Id. at *1 (Ambro, J., dissenting from denial of en banc review) (internal citation omitted).
34. Id.

35.  See, e.g., Jason Steed, On “Ascertainability” as a Bar to Class Certification, 23 APP. ADVOC. 626,
626 (2011); Nicole A. Skolout, Carrera v. Bayer Corporation: Third Circuit Vacates Class Cer-
tification Order on Ascertainability Grounds in Consumer False Advertising Case, MONDAQ, Aug.
29, 2013, http://www.mondaq.com/unitedstates/x/260302/Class+Actions/Carrera+v+Bayer
+Corporation+Third+Circuit+Vacates+Class+Certification+Order+On+Ascertainability+G
rounds+In+Consumer+False+Advertising+Case [http://perma.cc/sSKRX-GSKM]; John H.
Beisner et al., Ascertainability: Reading Between the Lines of Rule 23, 12 Class Action Litig.
Rep. (BNA) 253 (Mar. 25, 2011), http://www.skadden.com/insights/ascertainability
-reading-between-lines-rule-23 [http://perma.cc/BPs3-E7K8]; Joel S. Feldman et al., Ascer-
tainability: An Overlooked Requirement for Class Certification, 10 Class Action Litig. Rep.
(BNA) 607 (June 29, 2009), http://www.sidley.com/~/media/files/publications/2009/06/as
certainabiity%20an%2ooverlooked%2orequirement%2ofor%2oc__/files/view%20ocomplete
%2o0article/fileattachment/bna_feldman newman_schumaker(2).pdf [http://perma.cc/73JK
-N4F]].

36. Even in the academy, nobody seems to question whether ascertainability really is, or should
be, part of Rule 23. The small corpus of other academic literature that addresses the issue
tangentially has noted the requirement’s existence or commented on its meaning without
challenging its foundations or logic. See, e.g., Erin Geller, The Fail-Safe Class as an Independ-
ent Bar to Class Certification, 81 FORDHAM L. REV. 2769, 2775 (2012) (discussing the ascertain-
ability requirement as part of an argument about failsafe class definitions); Gilles, supra note
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tention deprives the courts of important critical and theoretical perspectives.
Accordingly, in this Note I analyze and critique the foundations of ascertaina-
bility doctrine.

This Note presents a fundamentally skeptical view of the ascertainability
requirement and proposes that we rethink whether it is really “implicit,” real-
ly justified, or really necessary. In Parts I and II, I analyze the affirmative case
for the ascertainability requirement. In Part I, I examine the most common de-
fenses of the requirement and conclude that they are unpersuasive. Courts ar-
gue that the requirement is (1) necessary to enable the delivery of notice at the
beginning of a case and to enable potential class members to opt out of an ac-
tion, (2) necessary to facilitate the disbursement of damages at the end of a
case, and (3) necessary to clarify who is bound by a judgment after a case is
over. While these considerations speak to persistent difficulties in aggregate

25, at 307 (describing the ascertainability requirement as part of “a broader shift in judicial
philosophy” away from class actions); Robert H. Klonoff, The Decline of Class Actions, 9o
WasH. U. L. Rev. 729 (2013) (discussing the requirement in the context of other develop-
ments in class action law). A law review piece that addresses ascertainability doctrine direct-
ly has thoughtfully evaluated the ways in which the Court of Appeals for the Third Circuit
has pursued a different ascertainability regime than other circuits. See Daniel Luks, supra
note 19. Luks advances a powerful policy argument against the Court of Appeals for the
Third Circuit’s harsher ascertainability regime. I agree with much of Luks’s analysis and ap-
plaud his search for an ascertainability requirement that will not destroy the consumer class
action. But like the overwhelming majority of professional commentators on this subject,
Luks maintains that “[a]scertainability is an essential prerequisite for the maintenance of a
class action.” Id. at 2372; see also id. at 2369 (“Because ascertainability is an implicit element
of Rule 23, courts have found authority to require it in a number of sources.”). I question the
basic premise that “ascertainability is an implicit element of Rule 23,” and in this Note I try
to illustrate the shortcomings of the conceptual foundations of ascertainability doctrine and
to open our eyes to its contingency and its alternatives.

37. What does it mean for a requirement to be “implicit”? One version is that A is “implicit” in
S if, even though A is not an element of S, A is logically entailed by the elements of S. This
understanding of being implicit is unhelpful for our purposes. If this were the correct way of
stating the relationship of the ascertainability requirement to the rest of Rule 23, the ascer-
tainability requirement would have no teeth, because by definition it could do nothing more
than what the rest of the Rule could do anyway. Here is a better version: to say that A is im-
plicit in S is to say that A is necessary to S in some way even though the elements of S do not
entail A. For example, Arthur Miller went to the effort to argue for an “implied prerequisite
. . . that the class representative must be a member of the class” only because “there is a
group of cases in which, for one reason or another, the representatives turn out not to be
members of the class.” ARTHUR MILLER, FED. JUDICIAL CTR., AN OVERVIEW OF FEDERAL
CLASS ACTIONS: PAST, PRESENT, AND FUTURE 17-18 (2d ed. 1977), http://www.fjc.gov/public
/pdf.nsf/lookup/fdclsac.pdf/$file/fdclsac.pdf [http://perma.cc/9E4Z-WGEs]. On this ver-
sion, “implicit” means “additional.” When we say the ascertainability requirement is “im-
plicit” in Rule 23, we really do mean that there is an additional requirement. An implicit re-
quirement of this variety takes a toll on doctrinal elegance, but in principle there is nothing
wrong with implicit requirements if they really do make sense.
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litigation, they do not support the conclusion that ascertainability is an implicit
requirement in Rule 23. In fact, the Rule as written specifically endorses unas-
certainable classes.

In Part II, I consider a different angle of argument. Courts and commenta-
tors have argued that the dangers of subjective and vague classes and classes
with problematic scope —specifically, overbroad classes in which many mem-
bers have no genuine claim and failsafe classes in which the class is defined in
terms of the merits of the claim being pled —warrant an ascertainability re-
quirement. But these class malfunctions are not best understood as failures of
ascertainability, and Rule 23 already supplies the resources we need to prevent
them.*®

At most, the considerations at stake in Parts I and IT imply a much narrow-
er requirement: the need for a minimally clear definition of the class. A mini-
mally clear definition is indeed a minimal demand, speaking only to the concep-
tual discreteness of the category that the complaint seeks to identify. It does
not speak to the practical difficulties involved in identifying class members or
to the distinction between “objectively” and “subjectively” defined classes, the
two concerns most often raised by courts when imposing an ascertainability
requirement. A minimally clear definition distinguishes a class of “young peo-
ple” from a class of people under eighteen, but it does not distinguish a class of
people under eighteen who show ID from a class of people under eighteen who
simply “say so.” This modest idea that a class definition must be intelligible
and clear is nothing new,* and insisting on such a definition need not serve as

38. Among other things, Rule 23(b)(3) gives courts discretion not to certify classes if (among
other reasons) the class action would not be “manageable” and if the class action would not
be “superior” to other methods of adjudication. FED. R. Crv. P. 23(b)(3). As I explain
throughout, and specifically infra Part IV, I am not proposing simply to smuggle ascertaina-
bility doctrine into Rule 23 through a new port. Instead, I am proposing that courts make
use of existing textual resources, which call for an analysis fundamentally different from the
application of the ascertainability requirement.

39. For instance, Arthur Miller described this basic idea in 1977, see MILLER, supra note 37, at 15-
17, and courts applied it as early as 1970, just a few years after the Rule was written, see De-
Bremaecker v. Short, 433 F.2d 733, 734 (sth Cir. 1970) (rejecting a class of people “active in
the peace movement”). Miller mentions the same example in his discussion. See MILLER, su-
pra note 37, at 15. And courts had this requirement in mind even before the 1966 amend-
ments to Rule 23. See Chaffee v. Johnson, 229 F. Supp. 445, 448 (S.D. Miss. 1964), aff’d, 352
F.2d 514 (5th Cir. 1965) (“The complaint described the alleged class as all persons who are
workers for the end of discrimination and segregation in Mississippi, for the encouragement
of the exercise by Negroes in Mississippi of their right to vote and to register to vote, and for
the exercise and preservation of civil rights generally in Mississippi. Clearly this is not a
proper class action. The vague and indefinite description of the purported class depends up-
on the state of mind of a particular individual, rendering it difficult, if not impossible, to de-
termine whether any given individual is within or without the alleged class.”).
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an independent bar to certification except in unusual cases. It would not, for
instance, block a class of Snapple purchasers,*> Marlboro smokers,* or users of
a weight loss supplement* — three examples of classes dismissed for lack of as-
certainability.®

In Part III, I argue that the application of the ascertainability requirement
frustrates the distinctive purposes of Rule 23. The requirement clashes with the
fundamental point of class actions — that class members may be “isolated, scat-
tered, and utter strangers to each other”*; that they may be unknown to the
representative plaintiffs, the defendant, and the court; that they may not even
know that they are injured; and that they may lack the power to “advanc[e] en
masse on the courts™ to secure their rights of their own individual initiative.
The ascertainability requirement has the potential to convert the class action
device into something like a procedure for mass joinder. Yet unlike the joinder
rule —Rule 19 —which enables present, known individuals to unite their claims,*®
Rule 23 envisions a different aggregation mechanism that brings together ab-
sent, unknown parties, and makes possible suits to punish and deter illegal ac-
tion that individual litigation or joinder, however many times iterated, simply
cannot reach. In light of these considerations, I argue that another justification
for the ascertainability requirement— that it protects a right of class action de-

40. Weiner v. Snapple Beverage Corp., No. 07 Civ. 8742(DLC), 2010 WL 3119452 (S.D.N.Y.
Aug. 5, 2010) (describing ascertainability problems with a proposed class of Snapple pur-
chasers).

4. Xavier v. Philip Morris USA Inc., 787 F. Supp. 2d 1075, 1089 (N.D. Cal. 2011) (describing
the ascertainability problems with a proposed class of Marlboro smokers).

42. Carrera v. Bayer Corp., 727 F.3d 300 (3d Cir. 2013) (blocking a class of weight loss supple-
ment purchasers because of ascertainability problems).

43. My way of stating the minimally clear definition requirement departs slightly from Miller’s
analysis. Miller states that “[t]he court must insist that the plaintiff’s lawyer provide an in-
telligible description of a cohesive class.” MILLER, supra note 37, at 17. But he explained that
his requirement covered not only inherently vague classes, like classes of “all poor people,”
but also classes where “[o]ne could ascertain who was in that class, but it would take an
enormous effort to do so.” Id. at 16 (emphasis added). This version of clear definition is
similar to what Luks calls the “traditional ascertainability approach.” See Luks, supra note
19, at 2375. I mean something narrower by “minimal clear definition” —only conceptual dis-
creteness —and prefer to leave issues of administrative feasibility to the explicit “manageabil-
ity” provision of Rule 23(b)(3) and other parts of the written text, as I explain in later parts
of this Note. See infra Part II.A (discussing vague and subjective classes). Another famous
scholar of class actions, William Rubenstein, uses the term “definiteness” to refer jointly to a
range of distinguishable requirements related to a class’s definition, but not to mean what I
call minimally clear definition. See 1 RUBENSTEIN, supra note 14, § 3:1, at 151-53.

44. Kalven & Rosenfield, supra note 1, at 688.
45. Id. at 687.
46. FED.R.CIv.P. 19.
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fendants to challenge each individual claim against them* —fundamentally
misses the mark.

I argue in Part IV that courts should dispense with the ascertainability re-
quirement and simply perform a “rigorous analysis” of Rule 23’s explicit re-
quirements. As written, Rule 23 already safeguards the interests that the ascer-
tainability requirement supposedly protects and adequately guards against the
problems that the requirement supposedly forestalls. Yet a rigorous analysis of
the written Rule invites courts to consider the burdens of and alternatives to
class aggregation with clearer eyes and enables courts to make certification de-
cisions in a way that reflects the inclusive ambitions of Rule 23—without mak-
ing consumer class actions “almost impossible to bring.”**

My argument is not that it is a bad thing for classes to be ascertainable, but
simply that there ought not to be an implicit ascertainability requirement for
class certification. It takes convincing affirmative reasons to support an implicit
requirement, and in this debate, the ascertainablity requirement needs to earn
its own keep. If the conceptual justification for the requirement is less than per-
suasive, if the explicit parts of the Rule can already limit problematic forms of
class litigation, and if the requirement clashes with the fundamental mission of
the Rule that supposedly implies it, then it is time to rethink whether the “im-
plicit requirement” is really a requirement at all.

I. THE LIFE OF THE CASE: NOTICE, REMEDIES, RES JUDICATA

In this Part, I consider the most common arguments for the ascertainability
requirement: that class ascertainability is “essential . . . for a court to decide
and declare who will receive notice, who will share in any recovery, and who
will be bound by the judgment.” Let us start with the beginning of a case—
the delivery of notice — then move to the end — the disbursement of damages —
and finally consider the case’s preclusive effects in the future.

47. See, e.g., Forst v. Live Nation Entm’t Inc., No. CIV. 14-2452, 2015 WL 858314, at *5 (D.N.].
Feb. 27, 2015) (“Ascertainability not only reduces administrative burdens and provides the
best practicable notice to absent class members, but it also protects the due process rights of
defendants.”).

48. Ebin v. Kangadis Food Inc., 297 F.R.D. 561, 567 (S.D.N.Y. 2014).

49. Kentv. SunAmerica Life Ins. Co., 190 F.R.D. 271, 278 (D. Mass. 2000). At times, determin-
ing the precise arguments courts have made for the ascertainability requirement requires
some reconstruction, because, as Professor Rubenstein observes, “[M]any courts . . . simply
state that it is an essential part of the class certification standard without pointing to a spe-
cific section of the Rule that makes it so.” 1 RUBENSTEIN, supra note 14, § 3:2, at 156.
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A. Notice

At the beginning of a Rule 23(b)(3) class action, the court must deliver “the
best notice practicable under the circumstances” to the absent class members,*
which will in turn give them the opportunity to opt out of the litigation. At
first glance, this responsibility seems to provide support for an ascertainability
requirement. If the identities of class members cannot be ascertained, how can
they be notified? The ascertainability requirement, wrote the Court of Appeals
for the Third Circuit in Marcus v. BMW of North America, LLC “protects absent
class members by facilitating the ‘best notice practicable’ under Rule
23(c)(2).”" And in Carrera, the court argued that “ascertainability . . . allow[s]
potential class members to identify themselves for purposes of opting out of a
class.”™*

The text of Rule 23’s notice requirement, however, specifically envisions
unascertainable classes. Rule 23(c)(2)(B)’s notice provision requires the “best
notice practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort.” Which is to say, the
Rule specifically envisions that some class members might not be able to be
identified through reasonable effort. This language is in tension with the ascer-
tainability requirement; the Rule assumes that the class might not be ascertain-
able.>*

The drafters of Rule 23 openly debated whether requiring the “best notice
practicable under the circumstances, including individual notice to all members
who can be identified through reasonable effort,” as the Rule now reads, was
sufficient, or whether the Rule ought to include a more demanding notice pro-

so. FED.R. CIv.P.23(c)(2)(B).
51. 687 F.3d 583, 593 (3d Cir. 2012).

52. Carrera v. Bayer Corp., 727 F.3d 300, 307 (3d Cir. 2013); see also Cunningham Charter Corp.
v. Learjet, Inc., 258 F.R.D. 320, 325 (S.D. Ill. 2009) (finding that the ascertainability re-
quirement “is necessary to provide the best notice that is practicable under the circumstanc-
es”) (internal quotation marks omitted); MANUAL FOR COMPLEX LITIGATION § 21.222 (4th
ed. 2004) (“The membership of the class must be ascertainable . . . [b]ecause individual
class members must receive the best notice practicable and have an opportunity to opt out
....”); 1 RUBENSTEIN, supra note 14, § 3:2, at 157 (explaining that some courts impose an as-
certainability requirement to facilitate notice).

53. FED.R. CIv. P. 23(c)(2)(B) (emphasis added).

54. See Brief of Amici Curiae Professors of Civil Procedure & Complex Litigation in Support of
Petition for Rehearing En Banc at 8 n.5, Carrera, No. 12-2621, 2014 WL 3887938, at *3 (3d
Cir. May 2, 2014) [hereinafter Brief of Civil Procedure & Complex Litigation Professors]
(noting the mismatch between the notice requirement and the ascertainability requirement).

s5. FED. R. Crv. P. 23(c)(2)(B).
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vision.” They selected a standard that would further the basic goal the drafters
wished to achieve—to include people who could not necessarily “be identified
through reasonable effort” in litigation—without frustrating the Constitution’s
due process requirements. A decade and a half before, in Mullane v. Central
Hanover Bank & Trust Co., the Supreme Court considered what kind of notice
was due to unknown beneficiaries of a trust when the trust was settled.”” The
case raised a recurring issue: it is unfair to subject people to a binding judicial
proceeding in which their rights or interests are at stake without telling them
about it first, but how far must a court go in this endeavor when it does not
know exactly whose interests and rights are at stake? The Court struck a bal-
ance. It required direct notice by mail to known beneficiaries but permitted
newspaper advertisements to reach unknown beneficiaries. Mullane called for
notice “reasonably calculated” to inform the relevant parties under the circum-
stances.™ It did not require direct notice to each individual potentially affected
by a judicial proceeding. Neither does Rule 23 require direct notice to each in-
dividual class member.

Adequate notice in a class action, therefore, has never required ascertaina-
bility. Class members can be notified adequately whether or not the class is as-
certainable. For the same reason, a class does not need to be ascertainable in
order to give absent class members sufficient opportunity to opt out.’® The ad-
equacy of one’s opportunity to opt out depends on the adequacy of notice,*

56. See Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal
Rules of Civil Procedure (I), 81 HARV. L. REV. 356, 3904-96 (1967) (discussing the relationship
between Rule 23’s notice provision and the notice that was constitutionally required).

57. 339 U.S. 306 (1950).
58. Id. at 318.

59. Opt-out is frequently mentioned alongside notice as a justification for the ascertainability
requirement. See, e.g., In re Fosamax Prods. Liab. Litig., 248 F.R.D. 389, 396 (S.D.N.Y.
2008) (“Identifying class members is especially important in Rule 23(b)(3) actions, in order
to give them the notice required by Rule 23(c)(4) so that they may decide whether to exer-
cise their right to opt out of the class.”). I observe infra Part III that Rule 23’s choice of an
opt-out system rather than an opt-in system helps to reveal how foreign the ascertainability
requirement is to the Rule.

60. See, e.g., Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 173 (1974) (“Rule 23(c)(2) provides that,
in any class action maintained under subdivision (b)(3), each class member shall be advised
that he has the right to exclude himself from the action on request or to enter an appearance
through counsel, and further that the judgment, whether favorable or not, will bind all class
members not requesting exclusion. To this end, the court is required to direct to class mem-
bers the best notice practicable under the circumstances including individual notice to all
members who can be identified through reasonable effort.”) (emphasis added and omitted)
(internal quotation marks omitted).
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and if notice can be adequate independent of ascertainability, so too can the
opportunity for opt-out.*

B. Remedies

At the end of litigation, in the event of settlement or judgment, a court
must consider remedies. A second common argument suggests that ascertaina-
bility is necessary in order to facilitate the disbursement of damages, which
would be needlessly burdensome if the class were not ascertainable. How can a
court ensure that payment is made to someone whose identity it does not
know? Ascertainablity, one court wrote, is “essential . . . for a court to decide
and declare . . . who will share in any recovery.”®* As Judge Ambro wrote in his
opinion in Marcus v. BMW of North America, LLC, the requirement “eliminates
serious administrative burdens that are incongruous with the efficiencies ex-
pected in a class action”®*—namely, the crucial task of paying the plaintiffs in
the event that they prevail.** Carrera v. Bayer Corp. was preoccupied with this
issue too: for the purposes of remedies, among other things, “a trial court
should ensure that class members can be identified without extensive and indi-
vidualized fact-finding or ‘mini-trials,” a determination which must be made at
the class certification stage.”®

But what, precisely, are the anticipated administrative burdens? When, ex-
actly, will the court have to perform a “mini-trial”? In the event of final judg-
ment, the Rule as written specifically permits the individualized inquiry that
the requirement supposedly forestalls. Rule 23 envisions a conceptual division

61. Even if one were persuaded that providing adequate notice requires that the class be ascer-
tainable, the most one could conclude would be that ascertainability is a requirement specif-
ically for classes certified under Rule 23(b)(3) — not to injunctive Rule 23(b)(2) classes or
classes certified under Rule 23(b)(1). For notice and the opportunity to opt out are required
only for Rule 23(b)(3) classes. FED. R. Cv. P. 23(c)(2). Accordingly, courts have started to
recognize that the ascertainability requirement really doesn’t make sense for Rule 23(b)(2)
actions. See Shelton v. Bledsoe, 775 F.3d 554, 563 (3d Cir. 2015) (holding that “ascertainabil-
ity is not a requirement for certification of a (b)(2) class seeking only injunctive and declara-
tory relief”).

62. Kentv. SunAmerica Life Ins. Co., 190 F.R.D. 271, 278 (D. Mass. 2000).

63. Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 593 (3d Cir. 2012) (internal quotation marks
omitted).

64. Seeid.

65. 727 F.3d 300, 307 (3d Cir. 2013) (internal quotation marks omitted) (quoting Marcus, 687
F.3d at 594); see also Geller, supra note 36, at 2780 (discussing the view that without ascer-
tainability, “determining membership in the proposed class would be administratively bur-
densome because it would require an individualized inquiry into the facts to determine class
membership”).
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between the determination of liability and the assignment of damages. In par-
ticular, a defendant’s total liability can be “determined at the aggregate level . . .
with individual awards worked out in subsequent proceedings.”®® After deter-
mining the “defendant’s monetary liability to the class” as a whole, the court
chooses how and to whom to disburse the money. At this stage, the Rule al-
lows individualized inquiry to determine which claimants get what. Judge Pos-
ner recently explained the way the Rule works clearly. Rule 23 permits “[a]
class action limited to determining liability on a class-wide basis, with separate
hearings to determine —if liability is established —the damages of individual
class members.”®® In fact, Judge Posner wrote, this “will often be the sensible
way to proceed.”® In those separate hearings, which can be “elaborate,”” po-
tential claimants come forward and present their own evidence for class mem-
bership. This scheme derives from Rule 23(c)(4), which enables courts to certi-
fy classes for “particular issues.”” The Advisory Committee noted that “in a
fraud or similar case the action may retain its ‘class’ character only through the
adjudication of liability to the class; the members of the class may thereafter be
required to come in individually and prove the amounts of their respective
claims.”” Kaplan’s account of the drafting of the Rule assumes that of course
“after determination of common questions the individual claimants might have
to come in and prove their damages . . . . [S]uch follow-up proceedings will oc-
cur in various (b)(3) actions.”” In these “follow-up proceedings,” the court

66. 4 RUBENSTEIN, supra note 14, § 12:1, at 91; see id. § 12:2, at 94-95 (“[I]n some class actions,
aggregate or classwide damages are the only measure of damages required at the class level,
while in other cases aggregate damages are unnecessary, perhaps even impossible, to calcu-
late. Put differently, there is no absolute requirement in Rule 23 that aggregate damages be
calculable, but where they are, they may be all that plaintiffs need to prove.”); see also Brief
of Civil Procedure & Complex Litigation Professors, supra note 54, at 5-6 (noting this point).

67. Brief of Civil Procedure & Complex Litigation Professors, supra note 54,at 5-6.
68. Butler v. Sears, Roebuck & Co., 727 F.3d 796, 800 (7th Cir. 2013), cert. denied, 134 S. Ct. 1277,
188 L. Ed. 2d 298 (2014) (emphasis added).

69. Id. In fact, some decisions suggest that this approach would indeed lessen the need for as-
certainability at least so far as damage payments are concerned, even though the arguments
rooted in notice and res judicata remain. See, e.g., In re Copper Antitrust Litig., 196 F.R.D.
348, 359 (W.D. Wis. 2000) (“Ascertainability is not a problem limited to the determination
of damages so that it could be solved by decertifying the class after the questions of liability
have been resolved. Rather, it goes to the heart of the question of class certification . . . .
Otherwise, it is not possible to give adequate notice to class members or to determine after
the litigation has concluded who is barred from relitigating.”).

70. 4 RUBENSTEIN, supra note 14, § 12:1, at 92.

7. FED.R. Civ. P. 23(c)(4).

72.  FED.R. Cwv. P. 23(c)(4) advisory committee’s note.
73. Kaplan, supra note 56, at 393.

2370



CLASS ASCERTAINABILITY

would assess the would-be claimant’s individual evidence for membership in
the class.

In the event of settlement—the much more common outcome-something
similar takes place. According to Janet Alexander, “Most settlements simply
specify the total class recovery,””* an amount determined in the aggregate. The
settlement agreement then establishes a negotiated method for delivering the
remedy to the class members:

The settlement agreement sets out the recovery that will go to the class,
the method of allocating the recovery among class members, the re-
quirements for qualifying to receive a share of the recovery, the content
of the class notice and the means of giving notice, and often an agree-
ment that the defendants will not object to a fee request by class counsel
of up to an agreed amount. After the settlement is approved, someone
is normally appointed to administer the claims process. This task would
include processing the class notice, sending claim forms, receiving, veri-
fying, and processing claims, calculating the amount of the recovery for
each claimant, preparing and sending checks, and taking care of nu-
merous administrative details.”

Here, the claims process is likely to be chaotic, imperfect, and burdensome,
calling for extensive individualized determination and “elaborate” administra-
tion. Nobody expects the claims process to be perfect: of course it is possible
that there will be errors; of course it is common for only a fraction of the class
members to ever file claims.”

But ascertainability need not be a prerequisite for certification for the dam-
ages process to work, whether damages flow from final judgment or from set-
tlement. After class-wide liability is determined, individual claimants must
come forward and identify themselves, making their own case for membership
in the class regardless of whether the court knew, or could have known, their
identity or their membership in advance. In the notice context, it is the court’s
responsibility to reach out to potential class members, but only in a general,
imperfect way. No ascertainability needed: the court does not need to know
who exactly is in the class, because it only needs to reach out to the class general-
ly. When it comes to remedies, it is time for the potential class members to
reach out to the court, and here they make their own individual case for mem-
bership and eligibility for payment. Here again, the court does not need to

74. Alexander, supra note 6, at 15.
75. Id. at 14-15.
76. Seeid. at 15-16.
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know who exactly is in the class, because potential class members bear the re-
sponsibility of coming forward to offer their own individual evidence for class
membership.

Whether it will be too difficult for the court to determine whether someone
is a member of the class affer he has made his case for membership is a separate
and important question—but this question also fails to provide support for the
ascertainability requirement. The explicit text of Rule 23 invites the court to
consider practical difficulty. If the court decides that the individualized inquiry
after a finding of liability will be too difficult, then it may deny certification on
“manageability” grounds: Rule 23 permits the court to consider the managea-
bility of the litigation at the time of certification.” Or the court may decide that
so much effort would have to go into the individualized inquiry that the class
action mechanism is no longer “superior” to individualized litigation” — that is,
aggregation in that case would not generate the necessary economy of scale.
Carrera v. Bayer Corp. claimed that “[i]f a class cannot be ascertained in an eco-
nomical and ‘administratively feasible’ manner[,] significant benefits of a class
action are lost.””? This may very well be true in some situations—but why not
simply say that as a result, the class action mechanism is no longer “superior”
to other methods of resolution?*® Finally, perhaps most obviously, if too much
individual inquiry is required, a court could find that class issues do not pre-
dominate over individual issues.* The framers of Rule 23 expected the man-
ageability, superiority, and predominance provisions to help courts marshal
their resources in a way that responds to the actual demands of litigation. The
question for courts, Kaplan wrote, is not whether “after determination of
common questions the individual claimants might have to come in and prove
their damages, for such follow-up proceedings will occur in various (b)(3) ac-
tions;” the question is whether “the realities of litigation . . . suggest that the
class procedure is not ‘superior’ to more commonplace devices” and whether
“individual questions of liability and defense will overwhelm the common
questions.”®

77.  See FED. R. C1v. P. 23(b)(3)(D).

78. See FED. R. C1v. P. 23(b)(3).

79. 727 F.3d 300, 307 (3d Cir. 2013) (citation omitted).

80. This way of proceeding has the additional advantage of forcing the court to confront what
those other methods of resolution really are. See infra Part IV (discussing the rigorous analy-
sis of superiority).

81. See FED.R. CIv. P. 23(b)(3).

82. Kaplan, supra note 56, at 393. As I will argue infra Part IV, this approach to certification re-
sults in decisions more consistent with the purpose of Rule 23.
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Still, the question of difficulty does not end the analysis, because difficulty
depends upon the choice of remedy—that is, upon what exactly the court is try-
ing to do. On this score, it is important to remember that some remedies—
whether flowing from settlement or from final judgment—never involve identi-
fying individual class members at all. Alexander notes, for example, that “non-
monetary” remedies are “common, especially in consumer class actions.”** For
example, “[d]efendants may agree to cease or modify certain business practic-
es, or to adopt safeguards for consumers.”** Alternatively, sometimes the court
orders a monetary payout to a non-party, such as a charity whose mission is
related to the harm addressed by the suit. These cy pres remedies can achieve
some of the same policy objectives as other remedial schemes.* They are used
sometimes because the potential claimants cannot be identified individually,*
and sometimes because “the class damages cannot be distributed to the class at
all.”® This was the case with “an $8.5 million settlement for a class of 37 mil-
lion Gmail users contesting privacy issues raised by Google’s 2010 rollout of its
now-defunct Buzz social networking program.”® Another option, so-called
“fluid recovery,” is used in cases where “the harmed class members are so diffi-
cult to locate with specificity” that it is “economically more feasible to make the
class action damages available to a substitute group of similarly situated per-
sons.”® The point is not that non-monetary, cy pres, or fluid recovery remedies
are desirable in every case, but simply that remedies exist that do not require
courts to identify individual class members.”®

83. Alexander, supra note 6, at 15.
84. Id.

85. See Wilber H. Boies & Latonia Haney Keith, Class Action Settlement Residue and Cy Pres
Awards: Emerging Problems and Practical Solutions, 21 VA. J. SOC. POL’Y & L. 267, 270 (2014)
(“It is now well-established that a federal district court [may] approv[e] a class action set-
tlement agreement that includes a cy pres component directing the distribution of excess
settlement funds to a third party to be used for a purpose related to the class injury.” (cita-
tion omitted)).

86. See id. at 269 (“When class actions are resolved through settlement or judgment, it is not

uncommon for excess funds to remain after a distribution to class members. Residual funds
are often a result of the inability to locate class members . . . .”).

87. 1 RUBENSTEIN, supra note 14, § 12:1, at 92.

88. Id. § 12:26, at 188 (citing In re Google Buzz User Privacy Litig., No. 5:10-CV-00672-]JW,
2010 WL 6336647 (N.D. Cal. Sept. 3, 2010)).

89. Id. § 12:14, at 158.

g0. In line with this observation, courts have started to recognize that Rule 23(b)(2) classes
seeking only injunctive or declaratory relief need not be ascertainable, partly because the as-
certainability of the class, or lack thereof, is irrelevant to the remedy. See Shelton v. Bledsoe,
775 F.3d 554, 563 (3d Cir. 2015) (holding that “ascertainability is not a requirement for certi-
fication of a (b)(2) class seeking only injunctive and declaratory relief”).
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In principle, therefore, a class need not be ascertainable to deliver remedies.
Liability is determined in the aggregate and claimants must identify themselves
to receive a payout. The claims process is inevitably complicated and individu-
alized, but Rule 23 as written permits courts to evaluate their ability to manage
that process. And class action law allows for alternative remedies that can be
appropriate even if paying damages to the class would indeed be overly bur-
densome.

C. Res Judicata

Another argument we must consider contends that the ascertainability re-
quirement is necessary to clarify the preclusive effects of class action litigation.
If the class is not ascertainable, how can it be clear who is bound by the case’s
outcome? Judge William Alsup, for instance, explains that “[a]scertainability is
needed for properly enforcing the preclusive effect of final judgment. The class
definition must be clear in its applicability so that it will be clear later on whose
rights are merged into the judgment, that is, who gets the benefit of any relief
and who gets the burden of any loss.”" In Judge Ambro’s phrasing, the ascer-
tainability requirement “protects defendants by ensuring that those persons
who will be bound by the final judgment are clearly identifiable.”®* According
to a district judge in Illinois, ascertainability “is necessary” to “ensure the bind-
ing effect of judgment on class members.”” Judge Pauley of the United States
District Court for the Southern District of New York wrote that “class mem-
bership must be readily identifiable such that a court can determine who is in
the class and bound by its ruling without engaging in numerous fact-intensive
inquiries.”* And according to a district judge in California, “[r]equiring an ob-
jectively ascertainable class is important because without one, it will be unclear
who is bound by the judgment.””

Yet consider how preclusion works in practice. Res judicata is a defense to
liability. Claims that a plaintiff is barred from suit arise after a new complaint is
filed. In fact, the notes to the 1966 adoption of Rule 23 presented it as obvious
that “the court conducting the [class] action cannot predetermine the res judi-

91. Xavier v. Philip Morris USA Inc., 787 F. Supp. 2d 1075, 1089 (N.D. Cal. 2011).
92. Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 593 (3d Cir. 2012).
93. Cunningham Charter Corp. v. Learjet, Inc., 258 F.R.D. 320, 325 (S.D. Ill. 2009).

94. Bakalar v. Vavra, 237 F.R.D. 59, 64 (S.D.N.Y. 2006) (finding unascertainable a class of enti-
ties making claims on the estate of an art collector from whom Nazis expropriated an ab-
stract expressionist painting).

95. Rodriguez v. Gates, No. CV99-13190GAF(AJWX), 2002 WL 1162675, at *9 (C.D. Cal. May
30, 2002).
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cata effect of the judgment; this can be tested only in a subsequent action.”*® If
in the damages context, potential claimants identify themselves and claim to be
class members, in the res judicata context, potential plaintiffs identify them-
selves and claim not to have been class members. In the event that the defend-
ant in the “subsequent action” argues that the new claim is precluded, the
judge must determine whether the plaintiff had in fact been a member of the
putatively preclusive class. For this determination, the ascertainability of the
first class is not relevant. Res judicata determinations by design involve indi-
vidual inquiry, and what matters for such determinations is only whether the
putatively preclusive class displays a minimally clear definition.

To see how this works, consider a series of hypotheticals. First, imagine a
fully ascertainable class of people employed by Safeway in 2014. Assume that
there are very clear records of whom Safeway employs, and that virtually all in-
dividual members of the class have documents establishing their employ-
ment.” The employees sue Safeway for a violation of employment law, have
their class certified, and lose on the merits. Final judgment; res judicata. The
next year, a Safeway employee brings the same claim again, but as an individu-
al. Predictably, Safeway says res judicata. The court takes the new plaintiff’s
argument for independent injury (“I was a Safeway employee in 2014,” he says,
“and I have a legal claim”), holds it up to the definition of the putatively pre-
clusive class, and realizes something remarkable: the very claim the plaintiff is
making to establish his own injury in Case 2 is exactly what demonstrates his
class membership in Case 1. Accordingly, the court grants Safeway’s motion to
dismiss.

Now consider the unascertainable class of people who purchased a takea-
way roast chicken from Safeway some time in 2014. Let’s assume that Safeway
keeps no records of who bought chickens, only how many were sold. Let’s as-
sume that most people don’t keep the receipts to prove their chicken purchas-

96. FED. R. CIv. P. 23 advisory committee’s note to 1966 amendment. The Rules Committee
also reiterated the importance of a clear class definition at the time of certification and clear
definitions of the effects of judgment at the remedies stage:

The court, however, in framing the judgment in any suit brought as a class action,
must decide what its extent or coverage shall be, and if the matter is carefully con-
sidered, questions of res judicata are less likely to be raised at a later time and if
raised will be more satisfactorily answered.

Id.

97. See, e.g., Taylor v. W. Marine Prods., No. C 13-04916 WHA, 2014 WL 4683926, at *10
(N.D. Cal. Sept. 19, 2014) (finding a similar class ascertainable because “putative members
of the [class] are identifiable based on knowable and objective factors, including their dates
of employment, their identification numbers, and other work data found in the company’s
own records”).
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es.”® And let’s assume that, even if they did, the receipts said “Food To-Go,”
which hardly identifies chicken or the purchaser with specificity. An enterpris-
ing plaintiff files suit on behalf of this group, claiming that the chickens were
negligently mislabeled. The court grants certification® and finds that Safeway
labeled its chickens with the greatest care. Plaintiffs lose on the merits. Final
judgment; res judicata. Then suppose someone comes forward the next year
with exactly the same claim, but as an individual. (It turns out that this plain-
tiff is enough of a “lunatic or a fanatic” to sue for the small value of the indi-
vidualized claim."*®) Safeway, again, says res judicata. The court looks at the
new plaintiff’s claim to injury (which starts with evidence that he really bought
a chicken from Safeway in 2014), holds this claim up against the definition of
the putatively preclusive class, and realizes something remarkable: the very as-
sertion the plaintiff is making to establish his own injury in Case 2 is exactly
what demonstrates his class membership in Case 1. Case precluded; case dis-
missed.

Notice that the ascertainability, or lack thereof, of the first class had noth-
ing to do with the analysis of preclusion in the second case. What does make a
difference is whether the class definition delimits a discrete category.”" Con-

98. Judge Tigar quoted a comedy sketch to provide a humorous illustration of how misplaced
the demand for documentation can be in consumer cases:

I bought a doughnut, and they gave me a receipt for the doughnut. I don’t need a
receipt for the doughnut, man. I'll just give you the money, then you give me the
doughnut. End of transaction. We don’t need to bring ink and paper into this. I
just cannot imagine a scenario where I would have to prove that I got a doughnut.
Some skeptical friend? “Don’t even act like I didn’t get that doughnut. I got the
documentation right here.”

Lilly v. Jamba Juice Co., No. 13-CV-02998-JST, 2014 WL 4652283, at *4 n.3 (N.D. Cal. Sept.
18, 2014) (quoting MITCH HEDBERG, Minibar on STRATEGIC GRILL LOCATIONS (Comedy
Central Records 2003)).

99. This certification may or may not be correct under Rule 23(a)’s explicit factors. For example,
the class might be overbroad and the claims may not be common. See FED. R. C1v. P. 23(a).

100. Carnegie v. Household Int’], Inc., 376 F.3d 656, 661 (7th Cir. 2004) (“The realistic alterna-
tive to a class action is not 17 million individual suits, but zero individual suits, as only a lu-
natic or a fanatic sues for $30.”).

101. One might suggest that ascertainability is supposed to clarify res judicata not just for the
court, but for potential litigants from the internal point of view, who need to reach their own
conclusion about whether individual litigation is possible. Yet ascertainability bespeaks a
court’s ability to identify class members, not an individual’s ability to evaluate her own
claim to membership. The main feature necessary for one’s own understanding of whether
one is a potential class member, and therefore whether one is potentially bound by a previ-
ous suit, is a minimally clear definition. Just like how a clear class definition in a notice an-
nouncement is what enables potential class members to decide whether the announcement
is relevant to them, a clear definition of a previous class will enable potential future litigants
to decide whether they would be bound in a new claim.
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sider what happens when the definition of the first class lacks a minimally clear
definition. Let’s say the concern was that Safeway’s advertising harmed chil-
dren, and that the class was defined as young people who purchased roast chick-
ens from Safeway sometime in 2014. Suppose that somehow this class were
certified, and that the case led to a final judgment. If, the next year, a nineteen-
year-old sued Safeway on the same theory and demonstrated convincingly that
he did in fact purchase a chicken in 2014, Safeway might say “res judicata.” The
court would then have to determine whether nineteen counted as “young.” By
the same token, it has to be clear what chickens are if the next court is to de-
termine whether someone bought one. The class of customers who bought
“organic vegetables” or “heart-healthy foods” could pose difficulties on this
score unless the meaning of “organic” and “heart-healthy” were fixed in the
prior class definition. “[I]n determining who was bound by an earlier ruling
arising from a class case,” amici told the Carrera court, “what matters is the
clarity of the class definition.”"*

The need for a minimally clear definition of this sort is starkly different
from a requirement that the class be ascertainable. Unlike ascertainability, min-
imally clear definition is unrelated to administrative feasibility. No amount of
administrative expense, individual scrutiny, or new information will conclu-
sively determine whether some individuals fit into a class without a minimally
clear definition; conversely, a minimally clear definition ensures only that the
class will be ascertainable before an omniscient court. And clear res judicata
does not require that it be “administratively feasible” for the first court to iden-
tify the first class —because the next plaintiff herself initiates a new proceeding
(by definition a “mini-trial”) and bears the burden of pleading her supposedly
precluded claim. In addition, clear res judicata does not require that the pro-
posed method of identifying members of the first class be “objective.”**® Even if
proof of membership in the class in the first case was based entirely on “say-
so,” it is not possible for someone who fits into the minimally clear class defini-
tion and is therefore genuinely barred from suit to re-state the same claim in a
new case and at the same time declare that she was not a member of the first
class. If the class definition is clear and the claim is truly precluded, one cannot
“say so” to independent injury in Case 2 and at the same time “say no” to class
membership in Case 1. One’s “say-so” that one was a member of the class—the

102. Brief of Civil Procedure & Complex Litigation Professors, supra note 54, at 6-7 (citing Xavier
v. Philip Morris USA Inc., 787 E. Supp. 2d 1075, 1089 (N.D. Cal. 2011) and 1 RUBENSTEIN,
supra note 14, § 3:1).

103. Although some subjective classes fall short on the minimally clear definition requirement, I
argue below that there are two different kinds of subjectivity at stake in ascertainability cases
and that whether a class definition is minimally clear and whether it is “subjective” are con-
ceptually distinct questions. See infra Part II.A.1 (discussing subjective classes).

2377



THE YALE LAW JOURNAL 124:2354 2015

issue that defendants worry about because it could result in illegitimate dam-
age payouts—can only result in an affirmative finding of res judicata for genu-
inely precluded claims.

Finally, throughout this discussion we must not forget that ascertainability
has mainly been used to block small dollar consumer claims—exactly the sort of
case one would probably not bring on one’s own.'* So it is a bit strange to say
that ascertainability is necessary to clarify res judicata when the reality is that
future cases in which res judicata would arise as a defense would in many in-
stances not be brought — cases in which legal preclusion takes a back seat to
economic preclusion.

Il. DEFINITIONAL MALFUNCTIONS: SUBJECTIVITY, VAGUENESS,
AND SCOPE

Beyond the considerations of notice, remedies, and res judicata discussed in
Part I, courts and commentators worry that there is something wrong with
subjective or vague classes and classes with problematic scope—whether “over-
broad” or “failsafe”’—and suggest that the ascertainability requirement answers
these concerns. In this Part, I argue that using the ascertainability requirement
to address these class malfunctions is both confusing and unnecessary.

A. Subjectivity and Vagueness

A central worry underlying ascertainability doctrine is that there is some-
thing wrong with vagueness or subjectivity in class definition, and that the as-
certainability requirement roots out vague and subjective classes. But concerns
about subjectivity and vagueness do not justify an implicit ascertainability re-
quirement. To see why, we need to observe that there are two kinds of subjec-
tivity and two kinds of vagueness at stake in ascertainability cases—an ontologi-
cal and an epistemic version of each—that merit different treatment.’

1. Subjective Classes

Consider two different ways in which a class can be “subjective.” First, the
class definition can build in inherently subjective factors. Here, a person’s

104. See Carnegie, 376 F.3d at 661 (“The realistic alternative to a class action is not 17 million indi-
vidual suits, but zero individual suits, as only a lunatic or a fanatic sues for $30.”).

105. In distinguishing between ontological vagueness and epistemic vagueness —and suggesting
different treatments of each—my analysis of the vagueness of class definitions is different
from that of Professor Miller. See supra note 37 and accompanying text.
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membership in the class is a function of his or her own mental states.'*® Imag-

ine the class of people “who were offended” or “deceived” by an advertising
campaign.’”” This type of subjectivity arose when a district court refused to cer-
tify the class of “all individuals who consumed [D]iet Coke from the fountain,
deceived by the marketing practices employed by Coca—Cola Company into be-
lieving that fountain [DJiet Coke does not contain saccharin.”**® Class defini-
tions that incorporate states of mind can be dealt with in several ways, none of
which requires an ascertainability requirement. First, in most cases, these sub-
jective definitions violate the minimally clear definition requirement because
they present classically vague predicates. What it means to be “offended” or

106. See, e.g., Chiang v. Veneman, 385 F.3d 256, 271 (3d Cir. 2004) (“Finally, [plaintiff] argues
that defining a class by reference to those who ‘believe’ they were discriminated against un-
dermines the validity of the class by introducing a subjective criterion into what should be
an objective evaluation. We agree.”); Fears v. Wilhelmina Model Agency, Inc., No. o2
CIV.4911 HB, 2003 WL 21659373, at *2 (S.D.N.Y. July 15, 2003) (“Membership should not
be based on subjective determinations, such as the subjective state of mind of a prospective
class member, but rather on objective criteria that are administratively feasible for the Court
to rely on to determine whether a particular individual is a member of the class.”); In re Me-
thyl Tertiary Butyl Ether Prods. Liab. Litig., 209 F.R.D. 323, 337 (S.D.N.Y. 2002) (“Where
any criterion is subjective, e.g., state of mind, the class is not ascertainable.”); Zapka v. Coca-
Cola Co., No. 99 CV 8238, 2000 WL 1644539, at *3 (N.D. IIl. Oct. 27, 2000) (“An identifia-
ble class does not exist if membership in the class is contingent on the state of mind of the
prospective members.”); Nat’'l Org. for Women, Inc. v. Scheidler, 172 F.R.D. 351, 357 (N.D.
III. 1997) (“A class description is insufficient, however, if membership is contingent on the
prospective member’s state of mind.”). A subjective class could also take the dramatic form
of a class whose membership depends on the mental state of one specific person. Imagine
the class of “everyone Amy once loved” in contrast to the class of “everyone once in love
with Amy.” This kind of subjective class, too, could easily be dismissed on ordinary
grounds.

107. Courts have long found these classes problematic, but it is anachronistic and misleading to
say that these courts applied “ascertainability doctrine.” The point is that they blocked the
classes without the ascertainability requirement as we understand it today. See DeBremaecker
v. Short, 433 F.2d 733, 734 (5th Cir. 1970) (rejecting a class of people “active in the peace
movement”); Chaffee v. Johnson, 229 F. Supp. 445, 448 (S.D. Miss. 1964) aff’d, 352 F.2d 514
(sth Cir. 1965) (rejecting, even before the 1966 amendments to Rule 23, a proposed class of
“persons who are workers for the end of discrimination and segregation in Mississippi, for
the encouragement of the exercise by Negroes in Mississippi of their right to vote and to
register to vote, and for the exercise and preservation of civil rights generally in Mississippi,”
because “[t]he vague and indefinite description of the purported class depends upon the
state of mind of a particular individual . ...”).

108. Zapka, 2000 WL 1644539, at *2 (emphasis added); see also Lindh v. Dir., Fed. Bureau of
Prisons, No. 2:14-CV-151-JMS-WGH, 2015 WL 179793, at *4 (S.D. Ind. Jan. 14, 2015) (de-
scribing the ascertainability problem with a class of “all male Muslims confined within the
[BOP] who have identified themselves, or who will identify themselves, to the [BOP] as be-
ing required to wear their pants above their ankles in order to exercise their religious beliefs”
which “fails because class membership would be based on a putative class member’s state of
mind”).
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“deceived” simply is not clear. Also, perhaps because ontologically subjective
classes fail to establish a minimally clear definition, these classes will often fall
short on Rule 23(a)’s explicit requirements. For instance, one concern with a
class of people who were “offended” by a statement (assuming that there is a
cause of action that makes such a class definition relevant) is not that there is
something the matter with awarding liability for offendedness per se; it is that
being offended or deceived means different things for different people. Precise-
ly because being offended is subjective, it varies. So a class of offended or de-
ceived people could have a hard time proving commonality.®® By the same to-
ken, it would be hard for the named plaintiffs to demonstrate that they were
offended or deceived in the same way as the absent class members, which in-
vites a typicality challenge."® Sometimes, courts have tackled ontologically
subjective definitions under the heading of manageability. In Simer v. Rios, in
1981, the Court of Appeals for the Seventh Circuit considered a class of people
“discouraged from applying for [financial] assistance because they were not de-
linquent in the payment of their fuel bills for 1979”"" and asked “whether the
issue of each individual plaintiff’s state of mind makes the class action unman-
ageable.”” The court turned to the “concept of manageability”"® and found
that “the issue of ‘state of mind’ [did make the] case difficult to manage as a
class action.”"* The central point is simply that we do not need an implicit as-
certainability requirement to block classes based on state of mind.

The second form of subjectivity is different. Whether or not the definition
builds in subjective factors, the proposed means of determining membership
sometimes involve subjective evidence. This was the problem in Carrera.
Whether one purchased a weight loss pill is an objective fact; the subjectivity
arose because the court was asked to accept a potential class member’s “say-so”
as the criterion for membership. Carrera provides a nice reminder that this ep-
istemic form of subjectivity and the ontological form of subjectivity are not
tethered together. For example, one could use “say-so” to determine the mem-
bership of a class that would also be ascertainable from objective records:

109. See FED. R. C1v. P. 23(a)(2).

no. See FED. R. Cv. P. 23(a)(3). Either way, one could also avoid the problem by defining the
class differently: by predicating illegal offense of a group of people, rather than predicating il-
legality of a group of offended people. Redefining a class to resolve definition problems can
risk overbreadth, or, in Miller’s phrase, result in “a class much larger than the one originally
described.” MILLER, supra note 37, at 16. But as I argue below, see infra Part I1.B, overbreadth
problems boil down to failures of commonality and typicality too.

m. 661 F.2d 655, 664 (7th Cir. 1981) (emphasis added).

n2. Id. at 668.

n3. Id. at 677.

n4. Id. at 669.
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“Raise your hand if you subscribe to the Yale Law Journal.” “Say-so” may be
the most efficient way to identify classes with objective but elusive definitions:
“Raise your hand if you read the Yale Law Journal.” And, of course, “say-so” is
often the only way to identify membership in classes with genuinely subjective
definitions: “Raise your hand if you enjoy the Yale Law Journal.” This epistemic
form of subjectivity is not related to class definition: it is a problem of the diffi-
culties of managing the litigation. As I explained in the discussion of remedies
above, Rule 23’s text explicitly empowers courts to take management difficul-
ties into consideration at the certification stage and to ask, in light of those dif-
ficulties, whether the class action is a superior method of resolving the claims.
While in many cases, relying on “say-so” may result in overwhelming difficul-
ties relating to the provision of notice and the disbursement of damages, rising
to the level of genuine unmanageability, in many cases it may not. In Part IV, I
address how an analysis rooted in manageability and superiority works and ex-
plain its advantages. The point for now is that neither form of subjectivity calls
for an implicit ascertainability requirement.

2. Vague Classes

Like we saw with “subjective” classes, there are actually two distinguishable
problems being discussed under the label of vagueness, one ontological and
one epistemic. First, some classes—the class of “bald people” or “young peo-
ple”—are inherently vague because the class definition builds in vague terms.
The problem with these classes is that they lack a minimally clear definition,
not that they are unascertainable. What, for instance, would we say about the
class of bald purchasers of Rogaine, all armed with receipts, suing for false ad-
vertising? What would we say about the class of young people suing Safeway?
Vaguer still, what would we say about the class of “slithy toves” who “gyre[d]
and gimble[d] in the wabe”?"™ The problem with these classes is that even if
the court had all the information in the world, and even if it performed numer-
ous “mini-trials,” there would still be unresolvable disputes about member-
ship. The problem is with the conceptual discreteness of the category in ques-
tion, not with the information needed to establish membership in that
category. As a result, it would be inaccurate to say that the class of bald pur-
chasers or young people is uncertifiable because of the administrative feasibility
of establishing one’s baldness or youth. Instead, it makes much more sense to

ns. The Jabberwocky poem is found in LEwIS CARROLL, THROUGH THE LOOKING-GLASS, AND
WHAT ALICE FOUND THERE 10 (Dover 1999) (1871).
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say simply that the class lacks a minimally clear definition."® In fact, before as-

certainability doctrine came into vogue, courts did just this. Take, for example,
DeBremaecker v. Short,"” a case from 1970 that is sometimes cited as an early
precursor to ascertainability doctrine."® In DeBremaecker, the Court of Appeals
for the Fifth Circuit blocked certification of a class defined as “residents of this
State active in the ‘peace movement.””"" In refusing to certify the class, the
court pointed to the “uncertainty of the meaning of ‘peace movement.””** This
class is probably not ascertainable by today’s standards. How would a court de-
termine whether a person was active in the peace movement without signifi-
cant administrative expenditure or an appeal to overly subjective factors? But
that is not the core problem. The core problem is that the terms used in the
definition are inherently vague. In principle, no court, no matter how much in-
formation it received, could determine the full membership of the class.

Other classes are vague in the sense that it is difficult to identify individual
class members even though it is logically possible to do so. The class of “all
bald people” is inherently vague because there are necessarily disputable cases
of baldness.”™ But there may also be disputable cases of membership in the
class of people who have fewer than a thousand hairs if the process of counting
hairs is imperfect. While the class of “heavy smokers” is inherently vague, the
class of people who “smoked Marlboro cigarettes for at least twenty pack-
years”—a real class, dismissed on ascertainability grounds™—successfully de-
limits a discrete category. The potential vagueness lies in the difficulty of de-
termining who fits the definition, not in the definition itself. Carrera fits into
this category too: whether someone purchased a weight loss pill is not inher-
ently vague; one’s purchase is a fact in the world. The difficulty lies in infor-
mation gathering. This epistemic form of vagueness is not a problem of class

n6. To say that the class of bald people lacks a minimally clear definition is not to say that peo-
ple do not know what baldness means as a practical matter. See infra note 208 and accomp-
naying text (discussing the application of the core/penumbra distinction to minimally clear
class definition).

n7. 433 F.2d 733 (5th Cir. 1970).

n8. See, e.g., Hill v. T-Mobile USA, Inc., No. 2:09-CV-1827-VEH, 2011 WL 10958888, at *5
(N.D. Ala. May 16, 2011) (citing DeBremaecker as support for the ascertainability require-
ment); see also Luks, supra note 19, at 2373 (identifying DeBremaecker as a precursor to ascer-
tainability doctrine).

ng. DeBremaecker, 433 F.2d at 734.
120. Id.

121. Baldness is a classic example of a vague predicate in analytic philosophy. See Roy Sorensen,
Vagueness, STAN. ENCYCLOPEDIA PHIL. (Mar. 12, 2012), http://plato.stanford.edu/entries
/vagueness [http://perma.cc/99G7-URQP].

122. Xavier v. Philip Morris USA Inc., 787 E. Supp. 2d 1075, 1089 (N.D. Cal. 2011).
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definition; it is a problem of the difficulties of managing the litigation. And
here, Rule 23’s text supplies directly relevant resources. As I explained in the
discussion of remedies above," the Rule’s manageability and superiority pro-
visions equip courts to evaluate likely information gathering difficulties and
dismiss classes presenting overwhelming burdens. But while the ascertainabil-
ity requirement does not offer much beyond throwing these classes out of
court, regardless of whether the difficulties of identifying the class members
would actually derail the litigation, analysis of manageability and superiority
invites courts realistically to consider the likely difficulties and to make a better
tailored certification decision. In Part IV, I explain how this analysis works and
argue that it is superior to an ascertainability test. The point for now is that
neither form of vagueness justifies an implicit ascertainability requirement.

B. Problems of Scope

The ascertainability requirement is sometimes hailed as a way to block clas-
ses that suffer from two different problems of definitional scope: overbroad
definition and failsafe definition. Neither problem justifies the ascertainability
requirement.

1. Owverbroad Classes

The first problem of scope is overbreadth. Overbroad classes contain too
many people who would have no legitimate claim if they sued on their own.
Overbreadth therefore raises concerns for defendants, who should not have to
pay illegitimate claims, and problems for genuinely harmed members of the
class, whose claims would be diluted. Courts have perceived a close connection
between the ascertainability requirement and overbreadth.”™ A defendant re-
cently told the Northern District of California that a proposed class is “unascer-

123. See supra Part I.B.

124. Kohen v. Pac. Inv. Mgmt. Co., 571 F.3d 672, 677 (7th Cir. 2009) (noting the relationship
between ascertainability and overbreadth: “What is true is that a class will often include per-
sons who have not been injured by the defendant’s conduct; indeed this is almost inevitable
because at the outset of the case many of the members of the class may be unknown, or if
they are known still the facts bearing on their claims may be unknown”); Friedman v. Dol-
lar Thrifty Auto. Grp., Inc., No. 12-CV-02432-WYD-KMT, 2015 WL 361232, at *3 (D. Colo.
Jan. 27, 2015) (noting that “[r]elated to ascertainability are problems with overbreadth of the
class”); Balschmiter v. TD Auto Fin. LLC, 303 F.R.D. 508, 514 (E.D. Wis. 2014) (discussing
overbreadth as part of the ascertainability analysis).
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tainable because it is overbroad.””” And the Central District of California re-
cently “agree[d] . . . that [a] proposed class is not sufficiently ascertainable be-
cause it is overbroad.”"*

Overbroad classes can be blocked under existing Rule 23 requirements. If a
class is defined in an overbroad way, the claims of the members of the class will
by definition not be common, and the claims of the named plaintiffs will not be
typical of the class as a whole. General Telephone Co. of the Southwest v. Falcon
provides a classic example of precisely this scenario. In that case, plaintiffs
sought to certify a class of “all hourly Mexican American employees who have
been employed, are employed, or may in the future be employed and all those
Mexican-Americans who have applied or would have applied for employment had
the Defendant not practiced racial discrimination in its employment practic-
es.”™ As Rubenstein argued, the “class definition would arguably have failed”
to satisfy the ascertainability requirement because “it would be somewhat diffi-
cult to ascertain” the “membership” of the class. But the “Court made no men-
tion” of ascertainability because it did not need to: it “rest[ed] its decision on
the class’s failure to meet the commonality and typicality requirements of Rule
23(a)(2) and Rule 23(a)(3).”"* Like commonality and typicality, predominance
and superiority are helpful resources here too. For example, a judge of the
Northern District of California ultimately concluded that “[t]he overbreadth
question” in an allegedly unascertainable class “is better addressed in the con-
text of 23(b)(3) predominance.””* Courts can also narrow the definition of the
class to cure the overbreadth problem; it is not always a problem that must
block certification outright."°

125. Jones v. ConAgra Foods, Inc., No. C 12-01633 CRB, 2014 WL 2702726, at *8 (N.D. Cal. June
13, 2014) (emphasis added) (“Defendant argues that the class is unascertainable because it is

overbroad and because there is no objective and verifiable criteria for determining its mem-
bers.”).

126. Turcios v. Carma Labs., Inc., 296 F.R.D. 638, 645 (C.D. Cal. 2014); see also Geller, supra
note 36, at 2779 (observing that “[cJourts have held that a proposed class is overbroad” and
therefore “not ascertainable if it encompasses a substantial number of class members that
cannot recover on the class claims”).

127. 457 U.S. 147, 151 (1982) (emphasis added).
128. 1 RUBENSTEIN, supra note 14, § 3:2, at 159.
129. ConAgra Foods, 2014 WL 2702726, at *8.

130. See, e.g., Wolph v. Acer Am. Corp., 272 F.R.D. 477, 483 (N.D. Cal. 2011) (“To cure the over-
breadth of the proposed class as currently defined, the Court determines that a more precise
class definition would require putative class members to have purchased and have not re-
turned for refund an Acer notebook, as defined.”); see also Mazur v. eBay Inc., 257 E.R.D. 563,
568 (N.D. Cal. 2009) (recognizing that courts may modify the definitions of proposed clas-
ses if they are too amorphous).
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Unlike courts that deploy the ascertainability requirement as a cure for
overbroad classes, other courts sometimes fixate on ascertainability without rec-
ognizing that the real problem is overbreadth. Recently, a court wrote that
“[t]he ascertainability requirement is not satisfied when the class is defined
simply as consisting of all persons who may have been injured by some generi-
cally described wrongful conduct allegedly engaged in by a defendant.””" Alt-
hough the court viewed the problem in terms of ascertainability, the real prob-
lem is overbreadth, best addressed through the commonality and typicality
prongs of Rule 23(a). It may be impossible to show common injury for every-
one who “may have been injured” (unless, of course, that potential injury was
actually the injury being alleged in the suit, as would be the case for a class of
people placed in danger, for example). And it would be difficult to establish
that the claims of a named plaintiff are typical of the class as a whole if the only
claim being made is that everyone “may” have suffered the allegedly typical in-
jury.

More importantly, ascertainability does not always root out overbroad clas-
ses. In fact, an overbroad class is often more ascertainable than a narrowly tai-
lored one. Return to the hypothetical chickens and assume that everyone paid
with a credit card, so there were personally identifiable records of who shopped
at Safeway in 2014 in at least three different places: Safeway’s records, credit
card records, and personal records. But let’s also assume that the receipts and
records identified takeaway chickens as “food to go,” the same designation as
numerous other products at around the same price point. The real, narrowly
tailored plaintiffs class in this case is unascertainable. But an overbroad class —
people who shopped at Safeway in 2014 and bought things around the same
price as chickens documented as “Food To-Go” —is entirely ascertainable. Far
from efficiently blocking overbroad classes, the ascertainability requirement
can bias class definition toward overbreadth.”*

131. Van W. v. Midland Nat’l Life Ins. Co., 199 F.R.D. 448, 451 (D.R.L. 2001).

132. Arthur Miller illustrated the same dynamic at play when a “class was described as all people
with Spanish surnames, having Mexican, Indian, or Spanish ancestry, and speaking Spanish
as a primary or secondary language.” MILLER, supra note 37, at 16. Worried about adminis-
trative burden,

the court allowed an amended class description of all people with Mexican or
Spanish surnames. That is much easier to determine than the three elements of
the initial description. You do not have to inquire of everyone: “Do you speak
Spanish?” Or, “Do you have Mexican or Indian or Spanish ancestry?” Ironically,
the court actually approved a class much larger than the one originally described
but the result probably was wise because it avoided the managerial and adminis-
trative difficulties inherent in figuring out who satisfied all three conditions.

Id.
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2. Failsafe Classes

The second problem of scope is not under-breadth, but something more
slippery: the “failsafe” class, the situation where class membership is defined
partly in terms of the merits of the claim being advanced.” If we return to the
Safeway example, a class of all persons who were sold illegally mislabeled
chickens in 2014 is problematic because membership in the class depends upon
the resolution of the claim on the merits. If the plaintiffs win, and the court
finds that the chickens were indeed illegally mislabeled, they are paid and pre-
cluded. But a ruling for the defendants, finding that the labeling was legal,
transforms the class into an empty set. Nobody gets paid, but nobody is pre-
cluded. Hence a failsafe class definition is a classic example of “heads I win,
tails you lose.”** The temptation to define a class this way probably arises less
from dreams of defeating res judicata and more from fears of succumbing to
overbreadth. After all, the scope of a failsafe class is tailored perfectly to the al-
leged injury — by definition. Yet whatever the motivation, failsafe classes distort
the incentives involved in class litigation, in which plaintiffs take on the risk of
preclusion in return for potential payout, which could result in excessive future
litigation.

Strangely, failsafe class definitions have been diagnosed as ascertainability
problems.™ The intuitive idea behind this diagnosis is that it is impossible to

133. See Beisner et al., supra note 35; Feldman et al., supra note 35 (discussing the failsafe class
and suggesting that it can be understood as a failure of ascertainability). See generally Geller,
supra note 36.

134. This colorful description of the failsafe class appears frequently. See, e.g., Drew
Campbell, Heads I Win, Tails You Lose: Fail-Safe Class Definitions, BRICKER & ECKLER (Sept.
8, 2011), http://www.bricker.com/publications-and-resources/publications-and-resources
-details.aspx?Publicationid=2248 [http://perma.cc/976K-CDKS].

135. See Howard v. CVS Caremark Corp., No. CV 13-04748 SJO PJWX, 2014 WL 7877404, at *4
(C.D. Cal. Dec. 9, 2014) (“Because identifying the members of the Sub—Classes would re-
quire the Court to determine CVS’ liability under several of California’s wage and hour
laws, Plaintiffs have failed to carry their burden of proving that the Sub—Classes are precise,
objective, and presently ascertainable.”); Hurt v. Shelby Cnty. Bd. of Educ., No. 2:13-CV-
230-VEH, 2014 WL 4269113, at *7 (N.D. Ala. Aug. 21, 2014) (suggesting that a class was
“unascertainable” because “membership hinges” on the defendants’ “ultimate liability. . . .
[T]here is no way to identify such persons at the present point, and such a class definition is
thus improperly fail-safe in that it is in essence framed as a legal conclusion” (internal quo-
tation marks omitted)); Ubaldi v. SLM Corp., No. 11-01320 EDL, 2014 WL 1266783, at *6
(N.D. Cal. Mar. 24, 2014) (“The class definitions are circular and thus the proposed classes
are not ascertainable.”); Intratex Gas Co. v. Beeson, 22 S.W.3d 398, 405 (Tex. 2000) (con-
sidering a proposed class of people “whose natural gas was taken by the defendant in quan-
tities less than their ratable proportions” and holding that “[b]ecause the class definition in
this case is not precise, and its members cannot be ascertained until the alleged ultimate lia-
bility issue is decided, the trial court abused its discretion when it certified the class”); see al-
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identify the members of the class in advance of the judgment because the very
criterion for membership, what the court will hold, has not yet come into be-
ing. Ascertainability provides a clever but ultimately unsatisfying diagnosis of
what is wrong with failsafe classes. Thinking that the fundamental problem
with a failsafe class definition is that the class is not ascertainable has the deli-
ciously ironic implication that adjudication on the merits is neither objective
nor administratively feasible. In fact, the core problem with a failsafe definition
is unrelated to ascertainability. On a basic level, suing on behalf of a failsafe
class violates a basic procedural principle that one must identify the plaintiff
and the defendant before one states a legal claim.”® It is as absurd to define a
class as “all those who purchased illegally mislabeled chickens” as it is to sue
“he who wronged me” and then expect the court to figure out just who “he”
really is. Identifying “the plaintiff” is more complicated in a class action—the
procedures established in Rule 23 form a template for how to do so. But the
fact that an action is brought on behalf of a class rather than an individual does
not in any way permit departing from the sequence of pleading.”’

Fundamental diagnosis aside, Rule 23 already provides the necessary
equipment to block failsafe class definitions. Courts have ruled that a failsafe
class fails to establish numerosity, given that there will be no class members if
the plaintiffs lose.”*® Some courts point out that failsafe classes make adequate

so Geller, supra note 36, at 2782 (“[F]ail-safe classes [are] one category of classes failing to
satisfy the ascertainability requirement.”). For a discussion of failsafe classes, see generally
id.

136. Judge Frank Easterbrook has suggested that the need to describe the class before a judgment
is entered facilitates this sequential principle in the class action context. See Premier Elec.
Constr. Co. v. Nat'l Elec. Contractors Ass’'n, 814 F.2d 358, 363 (7th Cir. 1987) (“Rules
23(c)(1) and (2) together force class members to choose the binding effect of the judgment
in advance of decision on the merits. (If they can choose later, it’s one-way intervention all
over again.)”). The key point here is not that the class must be ascertainable, but rather that
the sequence of pleading must start with the identification of the parties and only then pro-
ceed to the establishing of the claim. This, in turn, ensures that there will not be “one-way”
res judicata. There are some other suits with plaintiffs that are anonymous in some sense
(like Roe v. Wade, 410 U.S. 113 (1973)), but these suits do not depart from the sequence of
pleading either. The sequential principle forms the main bulwark against circularity.

137. A proponent of the ascertainability requirement might object that this argument cuts the
other way because identifying the plaintiff in a class action requires stating an ascertainable
class. But this objection is circular and beside the point here. The fact that we might disa-
gree about what it really takes to “identify the plaintiff” in a class action does not justify de-
parting from the principle that one cannot state the legal claim before identifying the plain-
tiff, whatever that entails.

138. See Hurt, 2014 WL 4269113, at *9 (“The court need not evaluate these arguments [that a
failsafe class is unascertainable] . . . . That is because their fail-safe class definition is argua-
bly tethered to their ability to satisfy Rule 23’s numerosity prerequisite.”).
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notice impossible.”” As a result, some courts have dismissed failsafe classes on
manageability grounds.® One could also argue that because a failsafe class
sidesteps the basic incentive structure of aggregate litigation —where plaintiffs
assume the risk of preclusion in exchange for a potential payout— class adjudi-
cation fails to be a superior method of adjudication.™'

111. KEEPING FAITH WITH RULE 23

In Part I and Part II, I argued that the ascertainability requirement is un-
necessary—needed neither to facilitate notice, remedies, and preclusion, nor to
answer concerns about subjectivity, vagueness, and scope. In this Part, I argue
that the requirement is counterproductive. The requirement clashes with the
original vision of Rule 23 and frustrates its goals.

“The historic mission” of Rule 23 is “protecting the small guy.”*** By in-
centivizing private attorneys to identify and represent groups with legitimate
injuries and by encouraging active “judicial initiative and management”* of
suits, the Rule aimed to “enhance the [litigation] opportunities of hitherto
powerless groups.”** “Individuals today, probably more than they realize,” one
commentator wrote in 1969, shortly after the Rule was amended to look much
like it does today,

139. See Dafforn v. Rousseau Assocs., Inc., No. F 75-74, 1976 WL 1358, at *1-2 (N.D. Ind. July 27,
1976) (dismissing a failsafe class of “all sellers of previously occupied single-family dwell-
ings located within Allen County, Indiana, who sold said dwellings, and in conjunction
therewith, obtained, purchased or used the services of the defendant real estate brokers and
compensated said defendants for said services by paying an artificially fixed and illegal bro-
kerage fee” partly because notice would be impossible “since the identification of class
members . . . must await completion of trial on the merits”).

140. See Kamar v. RadioShack Corp., 375 F. App’x 734, 736 (9th Cir. 2010) (observing that a fail-
safe class “is palpably unfair to the defendant, and is also unmanageable —for example, to
whom should the class notice be sent?”); Ubaldi, 2014 WL 1266783, at *6 (stating that a fail-
safe class is unascertainable, but also noting that “it is also unmanageable because it is un-
clear in such cases to whom class notice should be sent”).

141. Some courts simply state directly that failsafe classes are inappropriate because they sidestep
res judicata. See, e.g., Dafforn, 1976 WL 1358, at *1 (rejecting the failsafe class partly because
it is “a class which would be bound only by a judgment favorable to plaintiffs but not by an
adverse judgment”).

142. Tom Ford, Federal Rule 23: A Device for Aiding the Small Claimant, 10 B.C. INDUS. & COM. L.
REV. 501, 504 (1969) (quoting Marvin E. Frankel, Amended Rule 23 from a Judge’s Point of
View, 32 ANTITRUST L.]J. 295,299 (1966)).

143. Kaplan, supra note 3, at 500.

144. Id.
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are suffering from and being damaged by the practices of large corpo-
rate bodies. . . . How may the small claimant be compensated for these
damages? What alternative is there to the effective use of the class ac-
tion? Asked thirty years ago these questions might have been unan-
swerable. But today Rule 23 exists in an amended and improved
form."™

The “improved” Rule 23 empowered the “small claimant” by harnessing econ-
omies of scale. “The policy at the very core of the class action mechanism, the
Supreme Court explained thirty years later, is to overcome the problem that
small recoveries do not provide the incentive for any individual to bring a solo
action prosecuting his or her rights.”**® As Alexander has explained,

Class actions [are] a way of leveling the playing field for poor or eco-
nomically less powerful individuals. Normally an individual, especially
a poor person, is at a great disadvantage in a court case against a well-
financed corporate opponent who can afford high-priced lawyers. But
when claims are brought together in class action form, the aggregate
amount may be large enough to make it possible to engage the services
of equally skilled counsel. The effectiveness of class actions in empow-
ering the economically powerless against the economically powerful
may be one reason that they have been under almost constant attack by
business interests and conservative politicians."

A second goal for the class action was law enforcement— something Kalven and
Rosenfield understood as a cardinal benefit of aggregation. “If each is left to
assert his right alone if and when he can,” they wrote, “there will at best be a
random and fragmentary enforcement, if there is any at all. This result is not
only unfortunate in the particular case, but it will operate seriously to impair
the deterrent effect of the sanctions which underlie much of contemporary
law.”*** “By ‘enabling’ claims,” Alexander explains, “the class action device can
provide appropriate incentives for corporations, assuring that they pay the true
costs of their own conduct, rather than passing the costs on to consumers while
retaining the benefits as profit.”**’

145. Ford, supra note 142, at 507-08.

146. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997) (quoting Mace v. Van Ru Credit
Corp., 109 F.3d 338, 344 (7th Cir. 1997)).

147. Alexander, supra note 6, at 1.

148. Kalven & Rosenfield, supra note 1, at 686.

149. Alexander, supra note 6, at 1.
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Enthusiastic though they were about its potential, the drafters of Rule 23
recognized problems endemic to class suits. These benefits of class aggregation
did not come without risks. How would aggregate litigation actually work, giv-
en the disparities of information, resources, incentives and motivation among
potential claimants?** What about potential class members who did not want
their claims litigated en masse?™" How could class action procedure ensure that
absent class members were aware of the proposed suit and their rights in the
first place?™* And if one managed to solve these problems, others lurked close
behind. How would a court dole out damages to absent class members?"* Who
would be bound by the outcome of a representative suit?** What about fair-
ness to defendants?'’

In light of these concerns, the drafters built procedural safeguards into
Rule 23. For example, the Rule requires commonality, typicality, and adequate
representation in addition to mere numerosity,*° provides for notice and the
opportunity to opt out,”” and requires judicial approval of settlements.”s® But
in crafting these safeguards, the drafters were creating a procedural mechanism
categorically different from individual litigation or joinder. The goal was to in-
clude and aggregate the claims of parties who were left behind in other proce-
dural schemes. Rule 19, the joinder Rule, enables present, known individuals to
unite their claims;*? Rule 23 provides for a different aggregation mechanism
that unites the claims of absent, unknown parties.

Accordingly, the drafters of the Rule avoided safeguards that would require
the identification of each individual class member. Here is an example. Fore-
shadowing the current literature on choice architecture,'®® the drafters of Rule
23 openly debated whether Rule 23(b)(3) should include an opt-out procedure

150. See Kaplan, supra note 56, at 379 (remarking that the new Rule was replacing a system in
which little “attention” was “paid” to the “procedural management of class actions”).

151, Id. at 397 (explaining the drafters’ thinking on opt-out); see also infra text accompanying
notes 160-163.

152. Kaplan, supra note 56, at 392 & n.139 (explaining the drafters’ thinking on the notice provi-
sion).

153. Id. at 393 (mentioning the distribution of damages).

154. Id. at 379-81, 392-93 (discussing the ambiguities of preclusion pre-1966, the attention of the
drafters of the Rule to that issue, and the envisioned function of preclusion in class actions).

155. Id. at 397 (mentioning fairness to defendants).
156. See FED. R. CIv. P. 23(a).

157. See FED. R. C1v. P. 23(¢)(2)(B) (V).

158. FED. R. C1v. P. 23(e)(2).

159. FED. R. CIv.P. 19.

160. See, e.g., RICHARD H. THALER & CASs R. SUNSTEIN, NUDGE: IMPROVING DECISIONS ABOUT
HEALTH, WEALTH, AND HAPPINESS (2008).
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or an opt-in procedure. That is, should absent class members have to identify
themselves to join the class, or should they be considered part of the class au-
tomatically, unless they chose affirmatively to opt out? If the drafters had an-
swered this question the other way and gone for opt-in, we would not be de-
bating ascertainability doctrine today. In that alternative world, Rule 23(b)(3)
classes would be formed by joining together known individuals, one by one.
Classes would be ascertainable by design. The Rule would look a lot like a
joinder provision. The drafters did consider the argument that an opt-in sys-
tem was fairer to defendants. Here is how Kaplan described the debate:

It was suggested that the judgment in a (b)(3) class action, instead of
covering by its terms all class members who do not opt out, should em-
brace only those individuals who in response to notice affirmatively
signify their desire to be included (others might perhaps be included if
considered essential by the court). It is unfair to a defendant opposing
the class, so the argument goes, to subject him to possible liability to-
ward individuals who remain passive after receiving notice or who may,
indeed, have had no notice of the proceeding: under the previous law,
some, perhaps many, of those persons might simply have foregone any
claims against the defendant; they might in fact have remained igno-
rant of having any possible claims. Running through this argument
was the idea that litigation should be a matter for distinct action by
each individual."'

But the drafters found these considerations unpersuasive. Here is what they
concluded: “[R]equiring the individuals affirmatively to request inclusion in
the lawsuit would result in freezing out the claims of people—especially small
claims held by small people—who for one reason or another, ignorance, timidi-
ty, unfamiliarity with business or legal matters, will simply not take the affirm-
ative step.”'®* Bringing the “claims held by small people” into court, regardless
of whether their identities were identifiable, was too important. Accordingly,
the drafters settled on opt-out. “[I]t seems fair,” Kaplan wrote, “for the silent
to be considered as part of the class. Otherwise the (b)(3) type would become a
class action which was not that at all.”*®® Put differently, the drafters affirma-
tively chose to create an aggregation mechanism that would include the claims
of unknown people even considering the challenges that could result.

The drafters hoped courts would charge forward into this uncharted terri-
tory with a spirit of accommodation. Specifically, although the word “ascer-

161. Kaplan, supra note 56, at 397.
162. Id. at 397-98.
163. Id. at 398.
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tainability” was not part of the class action vocabulary in the 1960s, it was not
unpredictable that questions would arise about whether and how to identify
unknown class members. In a passage that eerily evokes today’s ascertainability
cases, Tom Ford, a commentator on the 1966 amendments, identified the basic
problem of ascertainability:

It is assumed that five individuals have evidence that certain suppliers
over a period of years have fixed the prices of a product which each of
these individuals use. After determining their possible damages (which
for the five total approximately 2500 dollars for the period), and after
retaining and consulting with counsel, they institute a class action on
behalf of themselves and all other purchasers of this product. Plaintiffs,
of course, feel that there are a great many members of the class. How-
ever, they have no means for securing the names and addresses of these
class members. In a case where the defendants can supply this infor-
mation, the major barrier to the plaintiffs in the definition of the class is
whether, and under what circumstances, the court will permit discovery
to secure this data. On the other hand, it may be supposed that these
names and addresses cannot be furnished by defendants. How will oth-
er members of the class learn of the pendency of this action? How will
the plaintiffs firm up the class? These questions are not easily answered
now; but, for the amended Rule to be effective in these kinds of class
actions, the courts will have to fashion rules of accommodation.'**

Ford expected courts to “accommodate[e]” what we now call unascertainable
classes. Otherwise, the “amended Rule” would not “be effective.”

Ascertainability doctrine reflects exactly the opposite impulse. It pushes out
of court the very classes that Rule 23 was designed to bring in to court and as a
result makes the Rule less “effective.” It does so because it misses the point, ex-
pressed by the Supreme Court, that “[t]he class action is an exception to the
usual rule that litigation is conducted by and on behalf of the individual named
parties only.”"*

The distinctive character of class aggregation under Rule 23 illuminates the
fundamental error in the argument that ascertainability protects the right of
defendants to challenge each individual claim in a class action.'*® As Judge Scir-

164. Ford, supra note 142, at 513.

165. Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2550 (2011) (emphasis added) (internal quo-
tation marks omitted) (citing Califano v. Yamasaki, 442 U.S. 682, 700-01 (1979)).

166. See Carrera v. Bayer Corp., 727 F.3d 300, 310 (3d Cir. 2013) (holding that “ascertainability
protects absent class members as well as defendants” by ensuring that “fraudulent or inaccu-
rate claims are [not] paid out”). But see Ries v. Ariz. Beverages USA LLC, 287 F.R.D. 523, 535
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ica wrote in Carrera, “Ascertainability provides due process by requiring that a
defendant be able to test the reliability of the evidence submitted to prove class
membership.”*®” This is both because “[a] defendant in a class action has a due
process right to raise individual challenges and defenses to claims, and a class
action cannot be certified in a way that eviscerates this right or masks individu-
al issues,”'®® and because “[a] defendant has a similar, if not the same, due pro-
cess right to challenge the proof used to demonstrate class membership as it
does to challenge the elements of a plaintiff's claim.”®® This argument misses
the point, which was put to the court by amici, “that class actions offer a form
of representative litigation distinct from traditional joinder mechanisms.””® To
say that due process requires the opportunity to challenge the claims of each
individual class member—or to say that interpreting Rule 23 to exclude such a
right would “abridge” or “modify” the substantive rights of defendants”' —
would represent a radical departure from established practice and question the
foundational logic of the class action mechanism. If in ordinary litigation, de-
fendants are entitled to challenge the legitimacy of the individual plaintiff’s in-
dividual claim, in a class action, defendants are entitled to the “rigorous””* ap-
plication of the written requirements of Rule 23 and the “rigorous”
enforcement of all the Rule’s carefully engineered procedural safeguards. By
design, these safeguards do not envision the specific identification of each class
member.

Carrera was also concerned, for the sake of the absent class members, about
the dilution of claims. The court observed that “[i]t is unfair to absent class
members if there is a significant likelihood their recovery will be diluted by
fraudulent or inaccurate claims””? and suggested that the ascertainability re-
quirement was necessary to guard against dilution. Dilution, however, is best
understood as an overbreadth problem, which is best addressed in the context

(N.D. Cal. 2012) (finding unpersuasive “[d]efendants’ real concern with the proposed class
definition” which “appears to be that members of the class do not have actual proof that
they are in the class”).

167. Carrera, 727 F.3d at 307.

168. Id.

169. Id.

170. Brief of Civil Procedure & Complex Litigation Professors, supra note 54, at 2.

1. The Rules Enabling Act, 28 U.S.C. § 2072 (2012), provides that the Federal Rules of Civil
Procedure “shall not abridge, enlarge or modify any substantive right.”

172. Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011).

173. Carrera, 727 F.3d at 310; see also Jenkins v. White Castle Mgmt. Co., No. 12 CV 7273, 2015
WL 832409, *3 (N.D. Ill. Feb. 25, 2015) (“[P]roceeding with an ascertainable class safe-
guards the rights of both the parties and absent class members.”).
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of the commonality and typicality requirements of Rule 23(a)."”* More to the
point, however, defeating class certification based on dilution concerns square-
ly conflicts with the goals of class aggregation. Amici in Carrera put it perfectly:
“[T]o deny class certification based on a fear of dilution of claims would, in ef-
fect, deprive potential class members of any recovery as a means to ensure they
do not recover too little.”"”

Today, some scholars of civil procedure are concerned that the original
purposes of Rule 23—and the broader ambitions of the Federal Rules of Civil
Procedure as a whole —are under attack from multiple angles.””® As John Coffee
and Stefan Paulovic wrote, “For better or worse, it is today clear that the tide
has turned against class certification, and new barriers have arisen across a va-
riety of contexts where formerly class certification had seemed automatic.”"””
Ascertainability doctrine is part of the same story.”® This Note has document-

174. See supra Part I1.B.1.
175. Brief of Civil Procedure & Complex Litigation Professors, supra note 54, at 9.

176. See, e.g., IMRE SZALAI, OUTSOURCING JUSTICE: THE RISE OF MODERN ARBITRATION LAWS IN
AMERICA (2013); Stephen B. Burbank, The Class Action Fairness Act of 2005 in Historical Con-
text: A Preliminary View, 156 U. PA. L. REV. 1439 (2008); Edward A. Purcell, Jr., The Class
Action Fairness Act in Perspective: The Old and the New in Federal Jurisdictional Reform, 156 U.
Pa. L. REV. 1823 (2008); Judith Resnik, Fairness in Numbers: A Comment on AT&T v. Con-
cepcion, Wal-Mart v. Dukes, and Turner v. Rogers, 125 HARv. L. REv. 78 (2011); Judith
Resnik, The Privatization of Process: Requiem for and Celebration of the Federal Rules of Civil
Procedure at 75, 162 U. PA. L. REV. 1793 (2014); Joseph A. Seiner, The Issue Class, 56 B.C. L.
REV. 121 (2015).

177. John C. Coffee & Stefan Paulovic, Class Certification: Developments over the Last Five Years,
2002—-2007, in 8 CLASS ACTION LITIGATION 2008: PROSECUTION AND DEFENSE STRATEGIES
195, 195-96 (2007).

178. See Gilles, supra note 25, at 305-07 (discussing the way ascertainability doctrine resonates
with a broader trend in civil procedure). It is also useful to situate the ascertainability debate
within a persistent divide about what class actions really are. David Shapiro identifies “two
models of the class action” in legal discourse. David L. Shapiro, Class Actions: The Class as
Party and Client, 73 NOTRE DAME L. REV. 913, 918 (1998). “The first—what might be called
the aggregation model — sees the various joinder devices, including the class action, as essen-
tially techniques for allowing individuals to achieve the benefits of pooling resources against
a common adversary.” Id. By contrast, Shapiro calls the second the entity model, under
which “the entity is the litigant and the client,” id. at 918-19, and the autonomy and identity
of the individuals matter less than the success or failure of the class claims. These models are
of course “ideal types” formulated to clarify deep differences of opinion. Doctrinal reality
falls somewhere in between. But these contrasting positions clarify the policy questions de-
bated today. Are class actions to be tools of policy to right social wrongs, hold powerful cor-
porations accountable, structure macro-incentives, and facilitate the private enforcement of
public wrongs—all things bigger than any one person, a whole genuinely greater than the
sum of its parts? Or are class actions to be a convenient way of disposing of individual
claims, saving time and money on both sides —something in which the whole exactly equals
the sum of its parts? Are class counsel supposed to be private attorneys general, bounty
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ed numerous instances of classes dismissed on ascertainablility grounds. The
requirement has defeated the class of Snapple drinkers who alleged that the
“All Natural” label on the iced tea was misleading,” the class of Sam’s Club
shoppers who purchased “Service Plan[s] to cover as-is products,”* the class
of people who bought fraudulently marketed weight loss supplements,™" the
class of people who had paid for run-flat tires that turned out to be defective,™
and many more. The list goes on. The point is not that the claims of these con-
sumers were meritorious, or even that they might have been. The point is that
these groups could never even state their claims in court because they missed
out on class certification. In these and similar cases, no compensation is availa-
ble for victims, the law goes unenforced, and no judgment guides lawful be-
havior for others.

A small number of courts see the ascertainability requirement in this light.
Judge Rakoft wrote that the ascertainability requirement has the potential to
“render class actions against producers almost impossible to bring.”"** Judge
Jon Tigar wrote that

[a]dopting the Carrera approach would have significant negative rami-
fications for the ability to obtain redress for consumer injuries. Few
people retain receipts for low-priced goods, since there is little possibil-
ity they will need to later verify that they made the purchase. Yet it is
precisely in circumstances like these, where the injury to any individual
consumer is small, but the cumulative injury to consumers as a group is
substantial, that the class action mechanism provides one of its most
important social benefits. In the absence of a class action, the injury
would go unredressed."®*

And a decision in the Southern District of California recently explained that
“[1]f class actions could be defeated because membership was difficult to ascer-
tain at the class certification stage, there would be no such thing as a consumer

hunters ultimately acting in the public interest? Or are class counsel basically just bundlers
of what remain individualized claims? These questions lurk in the background of our dis-
cussion, because the ascertainability requirement is thoroughly a creature of Shapiro’s first
model.

179. Weiner v. Snapple Beverage Corp., No. 07 Civ. 8742(DLC), 2010 WL 3119452 (S.D.N.Y.
Aug. 5, 2010).

180. Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349, 353 (3d Cir. 2013).
181, Carrera v. Bayer Corp., 727 F.3d 300 (3d Cir. 2013).

182. Marcus v. BMW of N. Am., LLC, 687 F.3d 583 (3d Cir. 2012).

183. Ebin v. Kangadis Food Inc., 297 F.R.D. 561, 567 (S.D.N.Y. 2014).

184. Lilly v. Jamba Juice Co., No. 13-CV-02998-JST, 2014 WL 4652283, at *4 (N.D. Cal. Sept. 18,
2014).
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class action.”"® These small dollar consumer class actions are precisely the cas-
es that the drafters of Rule 23 had in mind and wanted to enable: cases in
which individuals “are in a poor position to seek legal redress, either because
they do not know enough or because such redress is disproportionately expen-
sive.”’ In fact, “[When what is small is not the aggregate but the individual
claim; indeed that’s the type of case in which class action treatment is most
needful.”*’

IV. A RETURN TO THE TEXT

In this section, I defend a simple alternative to ascertainability analysis—not
a novel way of interpreting Rule 23, but an uncomplicated, ordinary way root-
ed in the text and purpose of the Rule. When a court confronts what we cur-
rently understand as an ascertainability problem, it should turn to faithful old
friends: the requirements explicitly in Rule 23. In the previous Parts of this
Note, I argued that Rule 23’s explicit requirements, combined with a demand
for a minimally clear class definition, are powerful enough to ensure the
smooth functioning of litigation and to protect against class malfunctions. In
this Part, I argue that a return to the text makes possible certification decisions
that better reflect the actual realities of class litigation, that take into considera-
tion the realistic alternatives to class actions, and that better vindicate the pur-
poses of Rule 23. This approach will secure the benefits that the ascertainability
requirement claims to provide without making consumer class actions “almost
impossible to bring.”"**

A rigorous analysis of “manageability” invites courts to evaluate the actual
burdens a class action is likely to entail. How will notice be delivered? Is a suit-
able remedy available? Certification decisions rooted in these questions will
likely be considerably more forgiving than decisions applying an ascertainabil-
ity requirement. Determining membership by “say-so,” for example, need not
block certification in every case. In some cases it might be the most efficient
way to determine membership. Imagine the class of people who purchased REI
sneakers. Imagine that each purchaser kept her receipt, but somewhere incon-
venient, and that REI had records of each purchase, but only inaccessibly locat-
ed in a faraway storage facility. If the court felt that the explicit requirements of
Rule 23(a) were satisfied, the risk of error of “say-so” for small damage awards
might be worth it if the costs of documentary identification were too high. The

185. Astiana v. Kashi Co., 291 F.R.D. 493, 500 (S.D. Cal. 2013) (citation omitted).
186. Kalven & Rosenfield, supra note 1, at 686.

187. Hughes v. Kore of Ind. Enter., Inc., 731 F.3d 672, 677 (7th Cir. 2013).

188. See Ebin, 297 F.R.D. at 567 (using this phrase).
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court would ask, with regard to the specific case before it, whether it really
could deliver adequate notice and facilitate opt-out and whether an appropriate
remedy was available. The question must be whether the actual “challenges en-
tailed in the administration of [the] class are . . . so burdensome as to defeat
certification.”®?

In this analysis, the court must remember that it is the manageability of a
class action it is evaluating. As the drafters of Rule 23 and lawyers since have
understood, class actions inherently involve administrative burdens, individual
inquiry, and some uncertainty. In Ford’s words, courts should be skeptical of
“dismal specters paraded before them by defendants with regard to the action’s
manageability” and instead proceed “in accord with the Rule’s purposes.”™°

By the same token, a rigorous analysis of “superiority” invites courts to
consider the realistic alternatives to the class action. To illustrate, the Carrera
court claimed that “[i]f a class cannot be ascertained in an economical and ‘ad-
ministratively feasible’ manner significant benefits of a class action are lost.”™"
By contrast, the court could have asked whether, in light of the economics of
the situation, the class action mechanism is nevertheless “superior” to other
methods of resolution. This analysis would force the court to reckon with
what, exactly, those other methods of resolution might be. If “[the] realistic al-
ternative to a class action is not 17 million individual suits, but zero individual
suits” —as Judge Posner suggested was often the case—then a class action with
some administrative burden may still be “superior” to nothing at all."”* This
analysis permits courts to decline to certify classes so difficult to administer
that the demand for individualized procedure would drown out any hope of
aggregate efficiency. But part of this analysis must be to consider what alterna-
tives are really available. In many situations “it would be specious to argue
that” individual suits or “wholesale joinder would be either practicable or de-
sirable.”™?

189. Ries v. Ariz. Beverages USA LLC, 287 F.R.D. 523, 535 (N.D. Cal. 2012).
190. Ford, supra note 142, at 510.
191. Carrera v. Bayer Corp., 727 F.3d 300, 307 (3d Cir. 2013).

192. Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 (7th Cir. 2004). Justice Breyer quoted
Judge Posner’s language in AT&T Mobility LLC v. Concepcion, a case about the availability of
aggregation methods in the context of mandatory arbitration. Justice Breyer asked, “What
rational lawyer would have signed on to represent the Concepcions in litigation for the pos-
sibility of fees stemming from a $30.22 claim?” AT&T Mobility LLC v. Concepcion, 131 S.
Ct. 1740, 1761 (2011).

193. Siegel v. Chicken Delight, Inc., 271 F. Supp. 722, 725 (N.D. Cal. 1967). Parens patriae suits
present a promising alternative that merits further study. Judge Conti recently dismissed a
class of purchasers of ZonePerfect nutrition bars on ascertainability grounds after “find[ing]
the reasoning of Carrera . . . persuasive,” but noted that “there are other means of curbing
the kind of false and misleading labeling alleged here.” Sethavanish v. ZonePerfect Nutri-
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One might prefer the stability and predictability of a fixed ascertainability
rule to the flexibility and uncertainty of case-by-case certification analysis and
therefore opt for an ascertainability requirement all the same. After all, ascer-
tainability is the axe to manageability’s scalpel. But the ascertainability re-
quirement’s attempt to achieve stability and predictability comes with an exact-
ing price: forestalling precisely the kind of litigation the Rule was written to
enable—the kind that protects “the small guy” where other procedural mecha-
nisms cannot.'**

Consider Safeway and its chickens one last time. The class of people who
purchased a chicken in 2014 is likely unascertainable, and on that basis a court
today might deny certification. But imagine if the court performed a rigorous
analysis of Rule 23’s text instead. The court might find that the named plain-
tiffs could indeed establish that the class is numerous, that there are common
claims, that the named plaintiffs’ claims are typical of the class’s claims, and
that those plaintiffs can adequately represent the absent members. The court
could consider whether the definition of the class is minimally clear—that is,
whether it is clear what Safeway is, what chickens are, and when 2014 began
and ended. The court could forecast the actual difficulties the litigation will
present and ask, in light of those difficulties, whether the case is truly manage-
able. The court could likely find a way of providing adequate notice. Because of
the value of the individual damage awards, there would likely not be overly
burdensome mini-trials over who actually bought a chicken; there would likely
not be vast numbers of illegitimate claims. Finally, the court could consider
whether there is any other way to compensate potential victims and any other
way to deter illegal action in the future. This analysis would likely point toward
certification. What the court should not do is end the case just because Safeway
kept no relevant records'® and customers lost their receipts. Rule 23 demands
more of courts than that.

Some courts recognize the advantages of this approach. In a recent case in
the Northern District of California, plaintiffs sought to certify a class of “[a]ll

tion Co., No. 12-2907-SC, 2014 WL 580696, at *5 & n.5 (N.D. Cal. Feb. 13, 2014). For ex-
ample, “the California attorney general or a city attorney could file an action in the name of
the people of California.” Id. at *5 n.s. For a discussion of the relationship between parens
patriae actions and class aggregation, see Margaret H. Lemos, Aggregate Litigation Goes Pub-
lic: Representative Suits by State Attorneys General, 126 HARV. L. REV. 486, 499-511 (2012).

194. See supra text accompanying note 142.

195. It would be a particularly ironic result (and would produce unfortunate incentives) if a de-
fendant’s lack of recordkeeping could keep plaintiffs out of court. See Gold v. Midland Cred-
it Mgmt., Inc., No. 13-CV-02019-BLF, 2014 WL 5026270 (N.D. Cal. Oct. 7, 2014) (holding
that “debt collector’s failure to maintain records indicating purpose for which underlying
debts were incurred, whether for business or for personal, family or household purposes,
did not preclude certification on theory that class was not sufficiently ascertainable”).
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persons in California who purchased an Arizona brand beverage from March
17, 2006 until the present time which contained High Fructose Corn Syrup or
citric acid . . . which were marked, advertised or labeled as being ‘All Natural,’
or ‘100% Natural[.]””**® Prior to a “rigorous analysis”*’ in which the court
found that the Rule 23(a) requirements were satisfied,"® the court considered
Arizona’s ascertainability objection. Here is what the court said:

Defendants suggest that simply because most members of the proposed
class will not have retained all of their receipts for AriZona Iced Tea
over the past few years, the administration of this class will require
“fact-intensive mini trials” to establish whether each purported class
member had in fact made a purchase entitling them to class member-
ship. This is simply not the case. . . . The challenges entailed in the ad-
ministration of this class are not so burdensome as to defeat certifica-
tion."?

Instead of dismissing the class on ascertainability grounds, the court examined
what challenges it would face in administering the litigation. It then asked
whether it was up to the job. The same form of analysis would likely have
pointed toward certification in Carrera v. Bayer Corp., Marcus v. BMW of North
America, LLC, Weiner v. Snapple Beverage Corp., and many other cases, though
that of course would be a question for a court revisiting the cases and reading
the Rule afresh. The very smallness of the individual claims in these cases
makes it more likely that the class action is superior to other methods of resolu-
tion and less likely that administrative burdens would overwhelm the court.
Finally, I need to consider and rebut the argument that the ascertainability
requirement somehow follows from the text to which I propose we return.
There are two main arguments that the ascertaiability requirement is anchored
to the text of Rule 23, each unpersuasive. First, it would be a mistake to read
Rule 23(c)(1)(B)’s mandate that the certification order “define” the class as
support for the ascertainability requirement. “Defin[ing]” the class at certifica-
tion merely requires a statement of the parameters of the class sufficient to

196. Ries v. Ariz. Beverages USA LLC, 287 F.R.D. 523, 534 (N.D. Cal. 2012). The Ries case ended
dramatically: the Judge subsequently decertified the class because “plaintiffs’ counsel ha[d]
been dilatory and ha[d] failed to prosecute th[e] action adequately.” Ries v. Ariz. Beverages
USA LLC, No. 10-01139 RS, 2013 WL 1287416, at *9 (N.D. Cal. Mar. 28, 2013). But this
does not in any way take away from the court’s enlightened analysis of the ascertainability
concerns.

197. Ries, 287 F.R.D. at 528 (reiterating that “[c]ertification is only appropriate if a rigorous anal-
ysis indicates the prerequisites of Rule 23(a) have been satisfied”).

198. Id. at 536-40 (analyzing the Rule 23(a) factors).

199. Id. at 535 (citations omitted).
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guide the delivery of notice and to trigger opt-outs—the tasks required immedi-
ately after certification.”* As we have seen, the text of the notice provision as-
sumes that some class members cannot be “identifed through reasonable ef-
fort.”*" At the end of the case, in a judgment, the Rule insists that the court
“specify or describe” the people “the court finds to be class members.” *** The
court may do so by restating the parameters of the class and subtracting people
who opted out from “those to whom . . . notice was directed.”** In other
words, the Rule envisions the class definition evolving over time. At first, the
court must establish the parameters of the class in order to provide notice; at
the end of the case, the court must refine the definition to reflect that some po-
tential class members opted out. These definitional requirements are funda-
mentally different from ascertainability. If the Rules Committee had indeed in-
tended to codify an ascertainability requirement with the word “define,” it
could and would have stated the exact kind of definition it had in mind.***
Such an interpretation of the word today would throw the Rule’s definitional
logic out of balance.

A second argument claims that ascertainability is part of what it takes to be
a “class” in the first place.”® In this vein, the requirement looks like a threshold
to the threshold requirements, a characteristic of classes presupposed by the
threshold tests.”*® This argument sees ascertainability as a feature of a cohesive

200. The Rule’s notice provision uses the same word: the notice announcement must “concisely
state in plain, easily understood language. . . the definition of the class certified.” FED R. CIv.
P.23(c)(2)(B).

201. See FED. R. C1v. P. 23(c)(2)(B); see also discussion supra Part I.A.

202. FED. R. CIv. P. 23(¢)(3)(B) (emphasis added) (discussing judgment).

203. FED. R. C1v. P 23(c)(3)(B).

204. See Klonoff, supra note 36, at 761 (pointing out that although “[i]n 2003, Rule 23 was
amended to state that ‘[a]n order that certifies a class action must define the class and the
class claims, issues, or defenses’ . . . [t]he rule . . . does not elaborate on what constitutes an
adequate class definition”).

205. See, e.g., Simer v. Rios, 661 F.2d 655, 669 (7th Cir. 1981) (arguing that to count as a “class”
the membership must be identifiable).

206. See, e.g., Wolph v. Acer Am. Corp., 272 F.R.D. 477, 482 (N.D. Cal. 2011) (introducing ascer-
tainability before discussion of Rule 23(a) and noting that “[a]s a threshold matter, and apart
from the explicit requirements of Rule 23(a), the party seeking class certification must demon-
strate that an identifiable and ascertainable class exists” (emphasis added)); Nat'l Org. for
Women, Inc. v. Scheidler, 172 F.R.D. 351, 357 (N.D. Ill. 1997) (“[P]arties seeking class certi-
fication must prove that the proposed class satisfies the requirements of (1) numerosity, (2)
commonality, (3) typicality, and (4) adequate representation under Rule 23(a), and fits into
one of the three categories of Rule 23(b). However, as a precursor to this analysis, the Court
must determine whether an implicit requirement of Rule 23(a) has been met — the ‘definite-
ness’ requirement.” (emphasis added)); see also 1 RUBENSTEIN, supra note 14, § 3:1, at 151-52
(“Courts occasionally opine that these extra, judicially created criteria are justified because
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group. Ascertainability, however, is a feature of the relationship between a

they are inherent in the structure of Rule 23 and are therefore an ‘axiomatic’ part of class cer-
tification.”); Geller, supra note 36; Luks, supra note 19, at 2371 (“Turning to the statutory
basis for ascertainability, some courts ‘imply that the term “class” in Rule 23(a) means a def-
inite or ascertainable class.”” (quoting 1 RUBENSTEIN, supra note 14, § 3:2, at 157)).

Another possibility for the requirement’s location: if not prior to Rule 23(a), perhaps as-
certainability could fit in Rule 23(a), alongside numerosity, commonality, typicality and ad-
equate representation as an independent requirement for certification. Indeed, this is where
many courts have located the requirement. See, e.g., Jones v. ConAgra Foods, Inc., No. C 12-
01633 CRB, 2014 WL 2702726, at *8 (N.D. Cal. June 13, 2014) (“Although there is no explicit
ascertainability requirement in Rule 23, courts in this district have routinely required plain-
tiffs to demonstrate ascertainability as part of Rule 23(a).”); In re Methyl Tertiary Butyl
Ether Prods. Liab. Litig., 209 F.R.D. 323, 337 (S.D.N.Y. 2002) (“Thus, this proposed class
meets Rule 23(a)’s implied requirement that it be theoretically ‘ascertainable.””). At first
glance, locating the requirement here seems appealing: ascertainability is the same type of
noun as numerosity, commonality, and typicality, and would seem to fit in nicely. But there are
two major reasons the requirement cannot reside in Rule 23(a). First, the concept of ascer-
tainability is a stranger in a strange land in the context of Rule 23(a). The requirements of
Rule 23(a) speak to the features of the class as a whole (numerosity and commonality) or to
features of the relationship between the named plaintiffs and the absent class members (typ-
icality and adequate representation). But ascertainability is not a property of classes or a fea-
ture of the relationship between the named plaintiff and the absent class members. Ascer-
tainability is a feature of the relationship between the absent class members and the court.
As a result, it would make better sense to place ascertainability somewhere in Rule 23(b), all
the branches of which speak to the relationship between the class and the court. Rule
23(b)(1) takes into account the risk of different potential adjudications, the benefits of ag-
gregation, and the court’s ability to manage the litigation. FED. R. Civ. P. 23(b)(1). Rule
23(b)(2) is defined in terms of the type of relief that is most appropriate and kicks in only if
“final injunctive relief or corresponding declaratory relief is appropriate respecting the class
as a whole,” again a court-centric requirement. FED. R. C1v. P. 23(b)(2). And Rule 23(b)(3) is
all about the predominance of class issues and superiority over other forms of adjudication
from the court’s point of view: “[ T]he court finds that . . ..”. FED. R. C1v. P. 23(b)(3). The
second reason ascertainability cannot reside in Rule 23(a) is that if it did, it would apply to
all class actions. But most of the arguments in defense of ascertainability speak to the partic-
ular requirements of Rule 23(b)(3): notice, opt-out, disbursement of damages. If these are
the convincing motivations for ascertainability, it does not follow that the requirement ap-
plies beyond Rule 23(b)(3). That ought to raise questions about the requirement’s threshold
status as part of Rule 23(a). For instance, courts are more reluctant to apply the ascertaina-
bility requirement to Rule 23(b)(2) classes precisely because the justifications for the re-
quirement do not make sense in the context of those injunctive suits. See, e.g., Shelton v.
Bledsoe, 775 F.3d 554, 563 (3d Cir. 2015) (holding that “ascertainability is not a requirement
for certification of a (b)(2) class seeking only injunctive and declaratory relief”). The most
reasonable place to locate the ascertainability requirement, if one had to pick, is within Rule
23(b)(3) (or the parts of Rule 23(c) that refer back to Rule 23(b)(3)), the branch of the Rule
that houses the demand for notice and the opportunity to opt out. FED. R. Crv. P. 23(b)(3).
Not surprisingly, it is within this part of the rule that we find the explicit provisions for
manageability and superiority — the very factors I have suggested can do the work of facili-
tating the interests and limiting the malfunctions that supposedly necessitate an ascertaina-
bility requirement. Id.

2401



THE YALE LAW JOURNAL 124:2354 2015

group and the person or institution doing the ascertaining—in this case, the
court—and is not the sort of property that would change the group’s ontologi-
cal status. The group of people who purchased Safeway chickens in 2014 and
kept their receipts is every bit as much a “class” as the group of people who
purchased Safeway chickens in 2014 and did not. A stronger position might be
that a “class” requires a minimally clear definition establishing a discrete cate-
gory. The fundamental difference between the class of young people and the
class of people under eighteen does relate to the nature of the group itself. That
said, what matters is not the semantic sting of the word “class,” but what kind
of classes are appropriate for adjudication under Rule 23—and that question
brings us back to the arguments discussed in this Note.

CONCLUSION

This Note has analyzed the implicit ascertainability requirement and con-
cluded that the arguments to justify it are unpersuasive. If one is concerned
about notice, one’s concern is misplaced: Rule 23 does not require individual
notice to each class member. Concerns about the remedies process speak to the
manageability of the litigation — something Rule 23 explicitly invites courts to
consider. The clear application of res judicata requires merely a minimally clear
class definition, something far different from ascertainability. Similarly, vague
or subjective classes sometimes pose practical difficulties beyond the ability of
the court to manage (which the Rule explicitly invites courts to consider) and
sometimes fail to establish a minimally clear definition (which is not an ascer-
tainability problem). The real problem with overbroad classes has to do with
commonality and typicality, and the real problem with failsafe classes is more
fundamental than a lack of ascertainability. Finally, if one is concerned about
the defendant’s right to challenge each individual claim, one has misunder-
stood the nature of class aggregation, which is fundamentally different from
joinder or individual litigation.

To put all this together, the ascertainability requirement lacks a coherent
conceptual justification and is not necessary to the smooth functioning of class
action litigation. The procedural malfunctions ascertainability supposedly pro-
tects against are better understood, and better attacked, in the context of the
Rule’s written requirements. And the ascertainability requirement frustrates
the purposes of Rule 23 by undercutting the basis for the very suits the Rule
was written to enable. Courts should return their attention to the Rule’s text.
Rather than asking whether a proposed class displays a property that is foreign
to the text of Rule 23, courts should perform a “rigorous analysis” of the Rule’s
written factors — appreciating the specific difficulties the litigation is likely to
present and appreciating the realistic alternatives to class aggregation. The re-
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sult of this simpler process will be a cleaner, more theoretically coherent law of
class certification that better resonates with the vision of Rule 23.

Dissenting from the denial of en banc review in Carrera, Judge Ambro sug-
gested that the Judicial Conference’s Committee on Rules of Practice and Pro-
cedure look into this matter: “Rule 23 explicitly imposes limitations on the
availability of class actions. [Recent cases add] another — that class membership
is reasonably capable of being ascertained. If the Committee agrees with that,
how easy (or how hard) must this identification be?”**” On this point I agree
with Judge Ambro. The ascertainability requirement has done its work in the
shadows of implication, like a ghost in a carefully engineered machine. If we
decide, as a society, that we really do want a strong ascertainability require-
ment and that we really do want fewer consumer class actions, the change
should be established in the text of the Rule for all the world to see. The task of
implementing a markedly narrower vision for class aggregation should not ride
the coattails of a convoluted theory of what is “implicit” in existing law.

Within the caselaw, if we resign ourselves to the fact that the word “ascer-
tainability” might be here to stay and predict that it will become a permanent
fixture of class certification analysis, then we should reclaim its meaning and
understand it in a way that enhances, rather than compromises, Rule 23’s mis-
sion. For example, a court might stick with the word “ascertainability,” even
with an implicit ascertainability requirement, but construe it only to require a
minimally clear class definition. This would be a major improvement on cur-
rent doctrine—more faithful to the objectives of Rule 23 and arguably more
consistent with the precedents on which ascertainability doctrine has been
based. But the need for a minimally clear definition is not best understood as
ascertainability-lite. It would be far better to call it what it is: a minimally clear
definition.*® From a different perspective, we might embrace the concept of

207. Carrera v. Bayer Corp., No. 12-2621, 2014 WL 3887938, at *3 (3d Cir. May 2, 2014) (Ambro,
J., dissenting from denial of en banc review).

208. If attention shifts from ascertainability to a minimally clear definition, we will need to de-
velop a jurisprudence of how the clear definition requirement should apply. H.L.A. Hart’s
classic example of a rule against vehicles in the park reminds us that open-textured terms
have undisputed “core” applications and disputed “penumbral” applications. See H.L.A.
HART, THE CONCEPT OF LAW 126-27 (3d ed. 2012). Some people are bald clearly or young
clearly; others are bald disputably or young disputably. (It seems harder to be a slithy tove
clearly or, for that matter, a slithy tove disputably.) One question is whether a clear defini-
tion requirement should rule out classes with unclear definitions where that unclarity is not
substantially relevant to the operation of the Rule’s procedural safeguards. Perhaps courts
should focus not on whether the overall definition is minimally clear, but on whether the ex-
istence of borderline cases will present difficulties that outweigh the benefits of aggregate
litigation, and whether the risks posed by the vague definition are likely to result in a proce-
dural malfunction. In the hypothetical case of the bald Rogaine purchasers, “baldness” has a
relatively small penumbra, so the problems posed by borderline cases may not make a dif-
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ascertainability, but regard it only as a noteworthy characteristic of many well-
formed classes —not in any way as a general requirement for certification. No-
body disputes that if a class is ascertainable, it is frequently consistent with
Rule 23’s other requirements. But we must not confuse what is nice for what is
necessary.

These alternatives remain hypothetical. The ascertainability requirement is
gaining momentum in the federal courts when it belongs on the defensive, if
not on the run. Our task must be to confront ascertainability doctrine with
clear eyes and to rebuild the jurisprudence of Rule 23 to reflect what the Rule
says and what the Rule is for. “To permit the defendants to contest liability
with each claimant in a single, separate suit, would, in many cases give defend-
ants an advantage which would be almost equivalent to closing the door of jus-
tice to all small claimants.”*® So wrote one of the first courts to interpret the
amended Rule, in 1967. “This is what we think the class suit practice was to
prevent . . . . Its correct limitations must be ascertained by the experiences
which brought it into existence.””"

ference to the litigation or the interests of its participants. In principle, for some of these
classes, the class action mechanism may still be manageable and superior to other methods.
A court might conclude that the problem posed by the ambiguous membership status of
disputably bald people was irrelevant to the litigation —irrelevant to notice, to the damage
payout, the preclusive effects—and certify the class anyway, finding that despite the mini-
mally unclear definition, the litigation was still manageable and the class action mechanism
was still superior. Given the genuine risk that a minimally unclear definition poses to notice,
damages, and res judicata, however, perhaps certifying a class with such a definition should
take place, if at all, only after a particularly “rigorous analysis” of Rule 23(a)’s requirements,
which classes with minimally clear definitions often fail to meet, and an affirmative finding
that the vagueness would not complicate res judicata, disbursement, or any of the rule’s pro-
cedural safeguards.

It is also not obvious whether rephrasing these class definitions to exhibit minimal clari-
ty would come at any cost. It is often impossible to rephrase the definition of an unascer-
tainable class to make it ascertainable without having to abandon the basic claim itself; re-
phrasing a definition does not bring receipts back to life. Rephrasing class definitions in
pursuit of minimal clarity would perhaps be comparatively easy; changing a class definition
from “young people” to “people under eighteen” would probably not change what one could
subsequently plead or prove.

209. Siegel v. Chicken Delight, Inc., 271 F. Supp. 722, 725 (N.D. Cal. 1967) (quoting Weeks v.
Bareco Oil Co., 125 F.2d 84, 90 (7th Cir. 1941)).
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