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ABSTRACT. “Living wills” are a commonly-used form of advance directive that allow people
to state their preferences for medical treatment in the event that they become unable to make those
wishes known in the future. But many people, including health-care professionals, are surprised
to learn that women in the majority of states are not allowed to have binding living wills during
parts of their pregnancies. These so-called “pregnancy exemptions” are likely unconstitutional.
They also do a poor job of capturing pregnant women'’s true end-of-life preferences. Behavioral
economics, the study of how human psychology influences economic decision-making, can help
legislators draft living will statutes that more accurately capture women’s preferences and, in the
process, provide women with greater individual autonomy.

INTRODUCTION

“Living wills” are legal documents that allow people to express their prefer-
ences about what medical treatment they wish to receive in the event that they
are no longer able to give informed consent. This medical treatment most often
comes in the form of CPR, artificial nutrition and hydration, or mechanical ven-
tilatory assistance, but living wills can be written to cover many other interven-
tions as well.! Although state laws vary on which medical conditions trigger the
use of living wills, they are potentially applicable in any situation in which pa-
tients cannot communicate their medical preferences, ranging from severe men-
tal deterioration to a persistent vegetative state.>

1. BARRY M. KINZBRUNNER & JOEL S. POLICZER, END-OF-LIFE CARE: A PRACTICAL GUIDE (2d ed.
2011).

2. Living wills do not usually apply in situations in which someone is “brain dead,” meaning
they have no remaining brain function, because that person is considered “legally and

1052



PREGNANCY AND LIVING WILLS

Since living wills were first proposed in the 1960s, forty-seven states have
adopted laws explicitly permitting them, as well as their cousin, health-care
powers of attorney.® Even in the states without specific statutory authorization,
living wills are commonly used. While living wills specify in advance particular
types of medical treatment that someone does or does not wish to receive, health-
care powers of attorney are broader and work by appointing a responsible person
as a decision-making proxy. Individuals may choose to draft both documents,
since a living will is unlikely to cover all potential circumstances. Advance health-
care directives of all kinds are now a mainstay of modern medicine, and studies
suggest that about a third of U.S. adults have one in some form.*

Yet many people, including health-care professionals, are unaware that the
right to a living will has never been applied equally to all Americans.® In the ma-
jority of states, pregnant women® do not have the same right to create a living
will that refuses medical treatment as people who are not pregnant, and in eleven
states, pregnant women are barred by statute from using a living will at all.”
When confronted with a patient who cannot make her own health-care decisions
and has no advance directive, courts often use substituted judgment, a standard
that asks what treatment the patient would want if she were able to decide for
herself.® One possible justification for excluding pregnant women from using
living wills, therefore, may be that the state believes women are unlikely to think
about how their preferences might change during pregnancy.® These statutes are

clinically dead.” Ajay Kumar Goila & Mridula Pawar, The Diagnosis of Brain Death, 13 INDIAN
J. CRITICAL CARE MED. 7, 8 (2009).

3. Right to Die: Living Wills, o020 SURVEYS 27¢, Westlaw (updated 2016).

4. Kuldeep N. Yadav et al., Approximately One in Three U.S. Adults Completes Any Type of Advance
Directive for End-of-Life Care, 36 HEALTH AFFAIRS 1244 (2017).

5. See Katherine A. Taylor, Compelling Pregnancy at Death’s Door, 7 COLUM. J. GENDER & L. 85, 88
(1997).

6. While people of various gender identities can become pregnant, this Essay focuses on preg-
nant women in the interest of exploring the gendered reasons for the existence of pregnancy
exemptions.

7. Those states are Alabama, Idaho, Indiana, Kansas, Kentucky, Michigan, Missouri, South Car-
olina, Texas, Utah, and Wisconsin. See infra Table 1.

8.  See,e.g.,InreA.C., 573 A.2d 1235 (D.C. 1990) (en banc) (aleading D.C. Court of Appeals case
on the rights of pregnant women to refuse medical care that applies a substituted judgment
standard).

9. The United States Conference of Catholic Bishops notes that “advance refusals of life-sus-
taining treatment by a woman who later becomes pregnant are assumed to authorize an early
death for her unborn child as well, unless the patient takes the initiative of insisting other-
wise.” Letter from United States Conference of Catholic Bishops, Office of the Gen. Counsel,
to Centers for Medicare & Medicaid Servs., U.S. Dep’t of Health & Human Servs. (Sept. 4,
2015), http://www.usccb.org/about/general-counsel/rulemaking /upload/Comments
-Advance-Directives-Medicare-9-15.pdf [https://perma.cc/2593-YSBG].

1053



THE YALE LAW JOURNAL FORUM April 8, 2019

protective of incapacitated pregnant women, so this argument goes, who might
be devastated to find out that a doctor was required to “carry out her wishes” to
end life-sustaining treatment as directed by a document drafted before she came
pregnant, even though she would have preferred to continue treatment and give
the fetus a chance to develop.

But the way that many of these state laws are written — invalidating any preg-
nant woman’s advance directive, regardless of whether the woman explicitly
contemplated pregnancy—reveals that accurately capturing a woman’s prefer-
ences cannot be legislators” only concern. From the beginning, limitations on
advance directives for pregnant women have been part of the contentious fight
around the ethics of abortion. To gain support for advance directive laws, state
legislatures in the 1980s added pregnancy exemptions to sidestep the abortion
debate'® and “ease the qualms of the Roman Catholic Church and others.”'! This
was a victory for pro-life advocates, who understood requiring a doctor to give
medical treatment to an incapacitated pregnant woman to protect her fetus as a
logical next step in protecting human life. It did nothing to address the concerns
of pro-choice advocates, however, who viewed forcing medical care on unwilling
pregnant women as a dramatic violation of women’s autonomy.

Today, pregnancy exemptions are a relatively obscure issue, but that’s begin-
ning to change. A 2014 case, in which a pregnant Texas woman named Marlise
Mufioz was forced against her family’s wishes to remain on life support machines
for more than two months after she was declared brain dead, drew national at-
tention."* In addition, the confirmation of Justice Kavanaugh to the U.S. Su-
preme Court has increased the urgency with which reproductive justice advo-
cates are pushing for legislative reforms. In many states, pro-choice advocates
are urging legislatures to pass abortion protections in the event that Roe v. Wade
is overturned.'® In more liberal states that already have laws legalizing abortion,

10. California’s Natural Death Act — Medical Staff Conference, University of California, San Francisco,
‘W.J. MED. 318, 322 (1978).

n.  Manny Fernandez & Erik Eckholm, Pregnant, and Forced to Stay on Life Support, N.Y. TIMES
(Jan. 7, 2014), https://www.nytimes.com/2014/01/08/us/pregnant-and-forced-to-stay-on
-life-support.html [https://perma.cc/ VH7C-2EUH].

2. Id

13.  Elizabeth Nash & Megan K. Donovan, Ensuring Access to Abortion at the State Level: Selected
Examples and Lessons, 22 GUTTMACHER POL’Y REV. 1 (2019); How States Can Protect Roe v.
Wade in the Wake of Kavanaugh, INDIVISIBLE (2019), https://indivisible.org/resource/how
-states-can-protect-roe-v-wade-wake-kavanaugh [https://perma.cc/LK87-XURK]; Sarah
McCammon, Abortion Rights Advocates Preparing for Life After Roe v. Wade, NPR (July 12,
2018, 5:01 AM EST), https://www.npr.org/2018/07/12/628237428 /abortion-rights-advocates
-preparing-for-life-after-roe-v-wade [https://perma.cc/ABP9-Q6L3].
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advocates are looking to reforms that were historically lower-priority,'* includ-
ing pregnancy exemptions in advance-directive statutes.'® These laws are also
good targets for reform because there are strong arguments that they are uncon-
stitutional. Especially in their strictest form, pregnancy exemptions impermissi-
bly restrict pregnant women’s right to refuse unwanted medical care and infringe
on their right to abortion. Since pregnancy exemptions were enacted in the
1980s, pro-choice advocacy groups have successfully lobbied several states to re-
peal them, most recently in Connecticut, which amended its advance-directive
statute in May 2018.°

As advocacy groups and the legislators they lobby begin working to revise
states’ advance-directive laws, they should consider insights from the field of
behavioral economics regarding how such a law might most effectively capture
people’s health-care preferences, including the preferences of women who are
pregnant or may become pregnant. Doing so would help them honor the values
of autonomy and dignity that animated the creation of living wills to begin with
and would help address potential criticism that women fail to accurately predict
the impact pregnancy would have on their health-care choices. It is an increas-
ingly common practice for scholars and practitioners to apply behavioral eco-
nomics—the study of how human psychology influences economic decision-
making — to complicated legal and regulatory problems like this one.!” While be-
havioral economics cannot definitively answer complicated ethical questions like
“when does life begin?,” this approach can help policymakers understand how
patients’ preferences, including significant ones like whether to reject medical

14. See Editorial, Roe v. Wade Is at Risk. Here’s How to Prepare, N.Y. TIMES (Jan. 21, 2019), https://
www.nytimes.com/2019/01/21/opinion/roe-wade-abortion.html  [https://perma.cc/ VFsU
-6Z9K] (“[1]t’s. .. important to showcase efforts to support rights on the state level that
could serve as models as the fight moves into new legislatures.”); Mark Pazniokas, Abortion-
Rights Advocates Call Connecticut a ‘Firewall,” CT MIRROR (Jan. 22, 2019), https://ctmirror
.org/2019/01/22/abortion-rights-advocates-call-connecticut-a-firewall ~ [https://perma.cc
JVHSU-HE2L].

15.  See, e.g., A.B. 861, 2013-2014 Leg. (Wis. 2014) (not referred out of committee); H.B. 3183,
84th Reg. Sess. (Tex. 2015). The Texas bill was introduced twice already and is expected to be
introduced in 2019 as well. Editorial, Can a Corpse Give Birth? N.Y. TIMES (Dec. 28, 2018),
https://www.nytimes.com/interactive/2018/12/28 /opinion/pregnancy-exclusion-law.html
[https://perma.cc/KB6P-64CW].

16. An Act Concerning Pregnant Patients Exercising Living Wills, 2018 Conn. Acts 18-11 (Reg.
Sess.) (codified as amended at CONN. GEN. STAT. ANN. § 19a-575 (West 2018)).

17.  The United Kingdom, for example, has the Behavioural Insights Team — a government office
whose mission is to “generate and apply behavioral insights to inform policy, improve public
services and deliver results for citizens and society.” BEHAVIOURAL INSIGHTS TEAM,
https://www.bi.team [https://perma.cc/R4G2-NFVH]. Under the Obama administration,
the United States had a similar office, the Social and Behavioral Sciences Team. SOC. & BEHAV.
ScrL TEaM, https://sbst.gov [https://perma.cc/KYoW-HYMB].
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intervention, are influenced by seemingly unimportant factors in the patients’
environment. Behavioral economists’ key insight is that people are not purely
rational actors with fixed preferences. Instead, we have cognitive biases that af-
fect the way we make decisions —sometimes dramatically. Legislators in all states
should be concerned about state laws that inadvertently distort women’s deci-
sions, just as they should be about laws that deny women the opportunity to
make a decision at all.

To explore what behavioral economics can contribute to the debate about
pregnancy exemptions in living-will statutes, this Essay provides a brief intro-
duction to the history of living wills in health care, surveys how the laws apply
to pregnant women, explains why pregnancy exemptions to living will statutes
are likely unconstitutional, and then analyzes advance-directive laws according
to behavioral economics principles. It ultimately offers suggestions for how
states — both states with unconstitutional pregnancy exemptions and those with-
out—should revise their laws. Although other scholars have analyzed how states’
advance-directive statutes exclude pregnant women, they have primarily done
so through a constitutional lens.'® This Essay instead uses behavioral economics
to suggest how states can most effectively reform pregnancy exemptions in ad-
vance-directive laws so as to best respect the wishes of pregnant women.

I. THE HISTORY OF ADVANCE DIRECTIVES IN HEALTH CARE

Luis Kutner, a notable human rights attorney;, is often credited with first pro-
posing the concept of a living will in a 1969 article.'” His concept spread quickly.
Seven years later, California became the first state in the country to pass a bill
permitting living wills.?® In 1990, the U.S. Supreme Court decided Cruzan v.
Director, Missouri Department of Health, the first so-called right-to-die case.?' The
decision recognized that individuals have a right to create binding living wills

18.  See, e.g., Wendy Adele Humphrey, “But I'm Brain-Dead and Pregnant”: Advance Directive Preg-
nancy Exclusions and End-of-Life Wishes, 21 WM. & MARY J]. WOMEN & L. 669 (2015); James M.
Jordan, Incubating for the State: The Precarious Autononty of Persistently Vegetative and Brain-
Dead Pregnant Women, 22 GA. L. REV. 1103 (1988); Katie Rinkus, The Pregnancy Exclusion in
Advance Directives: Are Women’s Constitutional Rights Being Violated?, 19 PUB. INT. L. REP. 94
(2014); Katherine A. Taylor, Compelling Pregnancy at Death’s Door, 7 COLUM. J. GENDER & L.
85(1997)-

19. Luis Kutner, Due Process of Euthanasia: The Living Will, A Proposal, 44 IND. L.J. 539 (1969).

20. Natural Death Act, 1976 Cal. Stat. 1439, § 1.

21.  Cruzanv. Dir., Mo. Dep’t of Health, 497 U.S. 261 (1990).
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and brought unprecedented public attention to advance directives.*> Two years
later, all fifty states had statutes permitting the use of some form of advance di-
rective.”’

Living wills are a form of advance health-care directive. They specify what
kind of medical treatment a person would want if she is someday no longer able
to give informed consent. Under almost all states’ laws, individuals additionally
have the option to name a health-care power of attorney, which gives a friend or
family member the authority to make health-care decisions not covered by a liv-
ing will.** These documents are classified differently from state to state, but they
all pursue the same goal: ensuring that incompetent individuals are given only
the medical treatment that they would have consented to if they were still able
to make decisions on their own.?

In general, if someone is no longer able to give consent to medical care, doc-
tors default to providing life-sustaining treatment.>® The law will eventually
turn to relatives, close friends, or even a representative appointed by the state to
make health-care decisions for the patient,”” but in the interim, it is common
practice for doctors to take dramatic life-saving steps like performing CPR, even
if the doctor believes this is ultimately futile.®® In many cases, the patient does
not prefer such aggressive treatment. People might decline certain medical inter-
ventions for cultural or religious reasons,* or because they worry about the pain
and psychological stress of intrusive and long-lasting medical treatment.>* Oth-
ers are concerned with the financial burden that excess health care will put on

22. Tamar Lewin, Nancy Cruzan Dies, Outlived by a Debate over the Right to Die, N.Y. TIMES. (Dec.
27, 1990), https://www.nytimes.com/1990/12/27/us/nancy-cruzan-dies-outlived-by-a
-debate-over-the-right-to-die.html [https://perma.cc/ZK82-SKQF].

23. Charles P. Sabatino, The Evolution of Health Care Advance Planning Law and Policy, 88 MILBANK
Q. 211 (2010).

24. KINZBRUNNER & POLICZER, supra note 1, at 524.

25.  Living Wills and Advance Directives for Medical Decisions, MAYO CLINIC (Nov. 11, 2014), https://
www.mayoclinic.org/healthy-lifestyle/consumer-health/in-depth/living-wills/art
-20046303 [https://perma.cc/ W53C-56KF].

26. Nancy Aldrich & William F. Benson, Advance Care Planning: Ensuring Your Wishes Are Known
and Honored If You Are Unable to Speak for Yourself, CTRS. FOR DISEASE CONTROL & PREVEN-
TION 2 (2012), https://www.cdc.gov/aging/pdf/advanced-care-planning-critical-issue-brief
.pdf [https://perma.cc/KLES-EBFZ].

27. KINZBRUNNER & POLICZER, supra note 1, at 526.

28. Id. at 528.

29. Committee Opinion Number 617: End-of-Life Decision Making, COMMITTEE ON ETHICS AM. C.
OBSTETRICIANS & GYNECOLOGISTS (Jan. 2015), https://www.acog.org/-/media/Committee
-Opinions/Committee-on-Ethics/co617.pdf [https://perma.cc/H3PW-P5SG].

30. Terri R. Fried & Elizabeth H. Bradley, What Matters to Seriously Ill Older Persons Making End-
of-Life Treatment Decisions?: A Qualitative Study, 6 J. PALLIATIVE MED. 237, 240 (2003).
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their families after they die, or are worried about the psychological burden they
could put on their loved ones if their relatives are forced to make these important
choices for them.?' Advance directives are useful in ensuring that these wishes
are carried out with the least possible conflict and legal risk. Both families and
medical providers want to avoid going to court to litigate end-of-life care deci-
sions, and doctors want to ensure that they will be protected from civil or crim-
inal liability if they forgo certain medical procedures.’* Living wills provide a
measure of certainty as to what the patient herself wanted, easing what can oth-
erwise be an impossibly difficult decision to decline potentially life-extending
interventions.

A large majority of Americans support laws that give patients the ability to
decline medical treatment, even if doing so would lead to the patient’s death.*
But despite its current popularity, the idea for advance directives was initially
controversial. Proponents saw living wills and other advance directives as im-
portant expressions of individual autonomy.** For them, living wills were a nat-
ural and beneficial outgrowth of a broader shift within the medical community
away from paternalism and towards allowing patients to actively participate in
their own treatment.* Patients’ ability to control their end-of-life health care
was eventually reframed by activists as a “right to die.”*® Opponents of the
movement viewed the “right to die” as nothing more than suicide by a nicer
name.?” Some doctors believed that facilitating a patient’s request to refuse life-
sustaining medical treatment would be a violation of their fundamental ethical
duties.*®

Ultimately, courts tasked with deciding this issue came down in favor of a
patient’s right to refuse medical treatment in two important cases. In a highly
influential 1976 decision, the New Jersey Supreme Court established the right
for patients to create a health-care power of attorney in a case called In re

31.  See Heather Alfonso, The Importance of Living Wills and Advance Directives, 35 . GERONTOLOG-
ICAL NURSING 42, 43-44 (2009).

32. Daniel Sperling, Do Pregnant Women Have (Living) Will?, 8 J. HEALTH CARE L. & POL’Y 331,
331-32 (2005).

33. View on End-of-Life Medical Treatments, PEW RES. CTR. 5 (Nov. 21, 2013), https://www
.pewresearch.org/wp-content/uploads/sites/7/2013/11/end-of-life-survey-report-full-pdf
.pdf [https://perma.cc/6 TLV-M9BK].

34. Tom L. Beauchamp, The Right to Die as the Triumph of Autonomy, 31 J. MED. & PHIL. 643
(2006).

35. Id. at 644.
36. Id.
37.  See, e.g., Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 263 (1990) (Scalia, J., concurring).

38. Beauchamp, supra note 34.
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Quinlan.* In 1990, the U.S. Supreme Court held in Cruzan v. Director, Missouri
Department of Health that individuals have the right to create a binding living
will.** Congress has also stepped in to defend an individual’s right to control her
own end-of-life care. Under the Patient Self-Determination Act of 1991, many
health-care providers who accept Medicare or Medicaid must inform all adult
patients in writing of their right to prepare an advance directive.*' Today, living
wills are an accepted part of end-of-life care, and the debate about living wills is
primarily about whether they produce measurable increases in quality of death
and how their implementation can be improved.*

I1. LIVING WILLS’ APPLICATION TO PREGNANT WOMEN

Even though the use of living wills is now relatively uncontroversial, certain
populations remain barred from using them in all instances. Laws in eleven
states automatically invalidate a woman’s living will for the period in which she
is pregnant.** The laws are indifferent to whether the living will was created
prior to or during a pregnancy, or whether the will specifically contemplates the
possibility that the writer may become pregnant. Given the American medical
profession’s tendency to default to aggressive treatment, a pregnant woman in
one of these states who becomes incapacitated and dependent on medical inter-
vention is very likely to remain on life support until she dies,** the fetus dies, or
she gives birth.

The fact that they are pregnant, however, would not necessarily convince
women who would be inclined to reject aggressive end-of-life medical care to
accept it, and a pregnancy may make some women less likely to accept such care.

39. 355A.2d 647 (N.J. 1976).
go. Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261 (1990).

4. The Patient Self Determination Act was passed through omnibus legislation. Omnibus
Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 1388 (1990).

42. Compare Bernard Lo & Robert Steinbrook, Resuscitating Advance Directives, 164 ARCHIVES IN-
TERNAL MED. J. 1501 (2004) (supporting state laws that encourage patients to discuss and
draw up advance directives with their physicians), with Harry S. Perkins, Controlling Death:
The False Promise of Advance Directives, 147 ANNALS INTERNAL MED. 51 (2007) (emphasizing
the importance of emotional preparation in advance care planning over detailed advance di-
rectives).

43. Those states are Alabama, Idaho, Indiana, Kansas, Kentucky, Michigan, Missouri, South Car-
olina, Texas, Utah, and Wisconsin. See infra Table 1.

44. Sometimes even death is not enough to end medical treatment. Brain-dead women, such as
Marlise Mufioz, are sometimes kept on life-support machines in an attempt to let the fetus
further develop, even though these women are considered legally and clinically dead, and as
such, living will statutes do not technically apply to them. See infra notes 80-86 and accom-
panying text.
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Often, the accident or illness that caused the woman to be incapacitated also af-
fects the health and survival rate of her fetus, so continuing the pregnancy may
be futile.** This potentially unnecessary treatment can be extremely expensive,
and depending on the hospital’s policies and the patient’s insurance, some of the
cost could fall to the surviving family members.*® In addition, just the act of
keeping a woman on life support can be dangerous for the fetus: ventilators and
catheters are “major sources of infection” that can harm a fetus’s development.*”
Finally, the pregnant woman may not get optimal care if her doctors have to bal-
ance her interests against those of a more fragile fetus.*® Despite these concerns,
laws in these eleven states do not make any allowances for the woman’s pain, the
development of the fetus, or the fetus’s prognosis.*’

In fifteen other states, advance directives are not automatically invalidated
for the entire pregnancy, but they become invalid if it is “probable” or “possible”
that the fetus will develop for a “live birth.”*° In addition, Colorado, Georgia,
and Louisiana give no effect to a woman’s advance directive if her fetus is “via-
ble.”! Both standards are vague and hard to apply. It is often difficult to deter-
mine if a pregnancy will develop to a live birth since these cases are rare and the
prognosis of many of these fetuses is poor or unknown. Similarly, there is no
hard line separating viable from nonviable pregnancies.** In the years between
Roe v. Wade in 1973 and Planned Parenthood v. Casey in 1992, improvements in
medical science pushed back the point of viability in most pregnancies by several
weeks, making it clear that “viability” is an ever-changing standard that is heav-
ily dependent on technological advancement.*?

45.  See Sarah Wickline, A Brain-Dead Mother, a Million-Dollar Baby, MEDPAGE TODAY (Jan. 10,
2014), https://www.medpagetoday.com/obgyn/pregnancy/43736 [https://perma.cc/7NBY
-NPH9] (quoting two doctors discussing the effect a woman’s accident or illness might have
on a fetus’s development).

46. Id.

47. Abuhasna Said et al., A Brain-Dead Pregnant Woman with Prolonged Somatic Support and Suc-
cessful Neonatal Outcome: A Grand Rounds Case with a Detailed Review of Literature and Ethical
Considerations, 3 INT'L J. CRITICAL ILLNESS & INJ. SCI. 220, 223 (2013).

48. Majid Esmaeilzadeh et al., One Life Ends, Another Begins: Management of a Brain-Dead Pregnant
Mother—A Systematic Review, 8 BMC MED. 1, 7 (2010), https://bmcmedicine.biomedcentral
.com/track/pdf/10.1186/1741-7015-8-74 [https://perma.cc/BX85-WZ3B].

49. Taylor, supra note s, at 87.

so. Those fifteen states are Alaska, Arkansas, Delaware, Illinois, Iowa, Minnesota, Montana, Ne-
braska, Nevada, New Hampshire, North Dakota, Ohio, Pennsylvania, Rhode Island, and
South Dakota. See infra Table 1.

s Id.
s2. Randy Beck, Gonzales, Casey and the Viability Rule, 103 Nw. U. L. REV. 249 (2009).
53. Id. at 257-58.
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The evidence is anecdotal, but hospitals appear to approach these partial-
exemption laws conservatively and tend to err on the side of keeping pregnant
women on potentially unwanted medical support. In a 2017 article, for example,
doctors in Pennsylvania reported that they overrode a family’s request to with-
draw life support from a pregnant woman in a persistent vegetative state, in part
because they felt bound by state law.>* Although some of the women’s doctors
“were initially uncomfortable with the decision,” the hospital believed that “care
options were limited to supporting the pregnancy.”s*

Only eight states — Arizona, Connecticut, Maryland, New Jersey, Oklahoma,
Vermont, Virginia, and Washington — permit pregnant women to make binding
living wills.>® The remaining thirteen states are silent about the issue,’” meaning
that cases from these states are more likely to end up in court, prolonging poten-
tially unwanted medical care for the pregnant woman.5®

Without definitive interpretations by the courts, even these broad catego-
ries —complete pregnancy exemption, partial pregnancy exemption, no exemp-
tion, silent on the issue —are approximate. For example, some states provide a
model form containing a pregnancy exemption and require that advance direc-
tives be “substantially the same” as the model form to be binding. Depending on
that phrase’s interpretation, these laws could be understood as either requiring
all living wills to contain a pregnancy exemption or explicitly permitting preg-
nant women to override the exemption. Again, ambiguity in the law will tend to
lead towards more litigation and delay for pregnant women and their families if
they seek to reject additional medical care.

Further, it is not just living wills that are out of reach for many pregnant
women. In many states, women who are pregnant are forbidden from writing a
binding health-care power of attorney —a document that allows someone else,
like a spouse or a friend, to make health-care decisions for the woman if she is
incapable of doing so.* In states without power of attorney restrictions but with
living will restrictions, pregnant women may still be effectively prohibited from

54. Matthew R. Romagano, et al., Case Report: Treatment of a Pregnant Patient in a Persistent Vege-
tative State, 129 OBSTETRICS & GYNECOLOGY 107, 110 (2017).

55, Id.
56. Id.

57. The remaining thirteen states are California, Florida, Hawaii, Maine, Massachusetts, Missis-
sippi, New Mexico, New York, North Carolina, Oregon, Tennessee, West Virginia, and Wy-
oming. Id.

58. Hannah Schwager, Note, The Implications of Exclusion: How Pregnancy Exclusions Deny Women
Constitutional Rights, 13 CARDOZO PUB. L. POL’Y & ETHICS J. 595, 606 (2015).

59. Taylor, supra note 5, at 93-94.
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appointing someone else to withdraw care, because states usually do not allow
proxies to make medical choices that patients cannot make on their own.®

TABLE 1.
STATE TREATMENT OF PREGNANCY AND LIVING WILLS

Effect of Pregnancy on the Validity

. . . S
of a Living Will rates
Alabama, Idaho, Indiana, Kansas,
Living wills are invalid for the dura- Kentucky, Michigan,®" Missouri,
tion of the pregnancy South Carolina, Texas, Utah, Wis-

consin®?

Alaska, Arkansas, Delaware, Illinois,
Iowa, Minnesota, Montana, Ne-
braska, Nevada, New Hampshire,
North Dakota, Ohio, Pennsylvania,
Rhode Island, South Dakota®
Living wills are invalid if the preg- Colorado, Georgia, Louisiana®*

nancy is viable

Living wills are invalid if it is proba-
ble or possible that the fetus will de-
velop to reach a live birth (or equiva-
lent wording)

60.

61.

62.

63.

64.

Id. at 100.

Michigan does not have a statute that explicitly authorizes living wills, but it does forbid “pa-
tient advocates” from refusing treatment for pregnant women at any stage of their pregnan-
cies. This prohibition would likely be read as a complete ban on pregnant women refusing
medical care that would have the effect of ending their pregnancies.

ALA. CODE § 22-8A-4 (2018) ; IDAHO CODE ANN. § 39-4510 (West 2019); IND. CODE ANN. § 16-
36-4-8 (West 2018) ; KAN. STAT. ANN. § 65-28,103 (West 2018); Ky. REV. STAT. ANN. § 311.625
(West 2018); MicH. CoMpP. LAWS ANN. § 700.5512 (West 2018); MO. ANN. STAT. § 459.025
(West 2018); S.C. CODE ANN. § 44-77-70 (West 2018); TEX. HEALTH & SAFETY CODE ANN.
§ 166.049 (West 2017); UTAH CODE ANN. § 75-2a-123 (West 2018); WIS. STAT. ANN. § 154.03
(West 2018).

ALASKA STAT. ANN. § 13.52.055 (West 2018); ARK. CODE ANN. § 20-17-206 (West 2018); DEL.
CODE ANN. tit. 16, § 2503 (West 2019); 755 ILL. COMP. STAT. ANN. 35/3 (West 2018); [OWA
CODE ANN. § 144A.6 (West 2019); MINN. STAT. ANN. § 145B.13 (West 2019); MONT. CODE
ANN. § 50-9-106 (West 2018); R.R.S. Neb. § 20-408 (West 2018); NEV. REV. STAT. ANN.
§ 449A.451 (West 2019); N.H. REV. STAT. ANN. § 137-J:10 (West 2018); N.D. CENT. CODE
ANN. § 23-06.5-09 (West 2018); OHIO REV. CODE ANN. § 2133.06 (West 2019); 20 PA. CONS.
STAT. ANN. 5429 (West 2018); R.I. GEN. LAWS ANN. § 23-4.11-6 (West 2018); S.D. Codified
Laws § 34-12D-10 (West 2019).

CoLO. REV. STAT. § 15-18-104 (2018); GA. CODE ANN. § 31-32-9 (2018); LA. REV. STAT. ANN.
§ 40:1151.9 (2018).
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Effect of Pregnancy on the Validity

of a Living Will States

Arizona, Connecticut, Maryland,
New Jersey, Oklahoma, Vermont,
Virginia, Washington®
California, Florida,®® Hawaii, Maine,
Massachusetts,®” Mississippi, New
Mexico, New York,® North Caro-
lina, Oregon, Tennessee, West Vir-
ginia, Wyoming®

Pregnant women are permitted to
have a binding living will

Living will statute is silent on the is-
sue of pregnancy

Pregnant women, because they are relatively young, are unlikely to have ad-

vance directives. Most pregnancies will never require the woman to make use of
such a directive.”® But pregnant women do in some cases end up incapacitated,
and pregnancy itself can increase the risk of incapacitation or death, especially
for women with pre-existing conditions. Anecdotally, obstetricians testified to
the Connecticut legislature in 2018 in support of eliminating the state’s preg-
nancy exemption that they regularly discuss and distribute living-will and
health-care proxy forms with their high-risk pregnant patients.”' Some of their
patients have chronic illnesses like heart disease that make incapacitation and

65.

66.

67.
68.
69.

70.

7.

ARI1z. REV. STAT. ANN. § 36-3262 (2019); CONN. GEN. STAT. § 19a-575 (2018); MD. CODE
ANN. HEALTH-GEN. § 5-603 (West 2018); N.J. STAT. ANN. § 26:2H-56 (West 2019); OKLA.
STAT. ANN. tit. 63, § 3101.4 (2019); VT. STAT. ANN. tit. 18, § 9702 (2018); VA. CODE ANN.
§ 54.1-2984 (2018); WASH. REV. CODE § 70.122.030 (2018).

Florida law is silent as to whether pregnant women may create binding living wills, but it
prohibits health-care surrogates from “withholding or withdrawing life-prolonging proce-
dures from a pregnant patient prior to viability.” FLA. STAT. § 765.113 (2018).

Massachusetts does not have a statute that explicitly authorizes living wills.
New York does not have a statute that explicitly authorizes living wills.

CAL. PROB. CODE § 4670 (West 2019); FLA. STAT. § 765.303 (2018); HAW. REV. STAT. ANN.
§ 327E-3 (West 2018); ME. REV. STAT. ANN. tit. 18-A, §§ 5-802-5-804 (2018); MASS. GEN.
LAWS ANN. ch. 201D, § 5 (West 2018); M1ss. CODE ANN. § 41-41-209 (2019); N.M. STAT. ANN.
§ 24-7A-2 (West 2019); N.Y. PUB. HEALTH LAW §§ 2980-2994 (McKinney 2019); N.C. GEN.
STAT. § 90-321 (2018); OR. REV. STAT. § 127.515 (2019); TENN. CODE ANN. § 32-11-104 (2019);
‘W. VA. CODE ANN. § 16-30-4 (West 2018); WYO. STAT. ANN. § 35- 22-403 (2019).

Yadav et al., supra note 4, at 1247 (discussing how people over 65 complete advance directives
at much higher rates than younger people).

An Act Concerning Pregnant Patients Exercising Living Wills: Hearing on H.B. 5148 Before the
Pub. Health Comm., Sess. Year 2018 (Conn. 2018) (testimony of Julia Cron, M.D.; Amanda
Kallen, M.D.; and Abigail Cutler, M.D.), https://www.cga.ct.gov/2018/PHdata/Tmy
/2018HB-05148-R000320-CTACOG%20and%20CSMS-TMY.PDF [https://perma.cc/D2N6
-4LFA].
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death more likely and want to be prepared for that possibility. Others, including
women with certain terminal cancer diagnoses or neurodegenerative conditions,
may be planning to rely on living wills and powers of attorney to express their
health-care wishes in the face of nearly inevitable incapacitation or death.”> The
doctors testified that they did not realize that the advance directives they were
recommending had no legal effect during their patients’ pregnancies.”

In the United States, living wills have always been more controversial in the
context of younger rather than older people. It is not a coincidence that the three
most controversial “right to die” cases — In re Quinlan,”* Cruzan,” and the Terri
Schiavo case—all involved young women in their twenties who suffered from
sudden medical trauma. The Terri Schiavo controversy centered around a
woman who, at twenty-six years old, was put into a persistent vegetative state
following a heart attack. Eight years later, her husband attempted to take Schiavo
off life support, a move that her parents vigorously opposed. The case caused
such public outcry that the Florida governor,” the U.S. Congress,”” and the
Pope’® all tried to intervene. Young women who wish to refuse life-sustaining
treatment when they are pregnant —because of the implications their actions have
for the debate over abortion —are bound to cause even more controversy.”’

That dynamic is illustrated in the case of Marlise Mufioz, a thirty-three-year-
old Texas woman who suddenly collapsed in the kitchen on her way to prepare
a bottle for her son.*® She was fourteen weeks pregnant at the time, and the hos-
pital eventually declared her brain dead. Technically, Texas’s Advance Directives

72. An Act Concerning Pregnant Patients Exercising Living Wills: Hearing on H.B. 5148 Before the
Pub. Health Comm., Sess. Year 2018 (Conn. 2018) (testimony of Katherine S. Kohari, M.D.),
https://www.cga.ct.gov/2018/PHdata/Tmy/2018HB-05148-R000320-Kohari,%20Katherine
,%20Assistant%20Professor-Yale%20School%200f%20Medicine-TMY.PDF  [https://perma
.cc/4HK]J-Z3PL].

73. Id

74. Inre Quinlan, 355 A.2d 647 (N.]. 1976).

75. Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261 (1990).

76. Zeke ]. Miller, Jeb Bush: No Regrets on Terri Schiavo, TIME (Apr. 17, 2015), http://time.com
/3826605/jeb-bush-terri-schiavo [https://perma.cc/XL7H-8EPK].

77. Carl Hulse & David D. Kirkpatrick, Congress Passes and Bush Signs Legislation on Schiavo Case,
N.Y. TIMES (Mar. 21, 2005), https://www.nytimes.com/2005/03/21/politics/congress-passes
-and-bush-signs-legislation-on-schiavo-case.html [https://perma.cc/HW4N-UGZH].

78. Alessio Vinci, Vatican Weighs in on Schiavo Case, CNN (Mar. 23, 2005), http://www.cnn.com
/2005/LAW/03 /22/schiavo.vatican/index.html [https://perma.cc/BE8Z-W2BF].

79. Nikolas Youngsmith, Note, The Muddled Miliew of Pregnancy Exceptions and Abortion Re-
strictions, 49 COLUM. HUM. RTs. L. REV., 415, 427 (2018) (“Backers of pregnancy exceptions
and abortion restrictions alike couch their support in terms of providing the fetuses the ability
or opportunity to be born.”).

80. Fernandez & Eckholm, supra note 11.
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Act only covers patients who are alive but cannot communicate to give informed
consent.?' It does not cover brain-dead people, who are not legally or clinically
alive.®* It also only covers people who have advance directives; Mufioz did not.®
Nevertheless, the hospital relied on the law as evidence of legislative intent to
keep Muiioz’s body on a ventilator until her fetus was delivered or died.®* It dis-
regarded statements from Mufioz’s husband and parents claiming that, as a par-
amedic herself, Mufioz knew with confidence that she would not want to be ar-
tificially kept alive by machines.® A state district judge ultimately ruled against
the hospital and ordered it to remove Mufioz from life-support machines, but
not until more than two months had elapsed since she was declared brain dead.®®

When situated within the national debate over abortion, it seems unsurpris-
ing that states have adopted such restrictive regulations of pregnant women and
living wills. But taken in another light, this legal heterogeneity is puzzling.
Women have the right to an abortion.®” Women also have the right to refuse
medical care.®® So why, in ten states, are women prohibited from prospectively
declining medical care if it might cause the death of a fetus?

I1l. THE CONSTITUTIONALITY OF PREGNANCY EXEMPTIONS

How states should balance their interest in human life with individuals’ right
to bodily autonomy is the legal and ethical question central to the national abor-
tion debate. But when legislators balance these interests differently than the Su-
preme Court did in cases like Roe v. Wade® and Planned Parenthood of

81. TEX. HEALTH & SAFETY CODE ANN. § 166.038 (West 2018).
82. Goila & Pawar, supra note 2.
83. Fernandez & Eckholm, supra note 11.

84. Lauren Vogel, Legal Storm Brewing over Texas Forced Life-Support Case, 186 CANADIAN MED.
Ass’N]J. (Feb. 18, 2014), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3928228 [https://
perma.cc/UM6T-TJ4Y].

85s. Wade Goodwyn, The Strange Case of Marlise Munoz and John Peter Smith Hospital, NPR (Feb.
28, 2014), https://www.npr.org/sections/health-shots/2014/01/28/267759687/the-strange
-case-of-marlise-munoz-and-john-peter-smith-hospital [https://perma.cc/HRP9-79XC].

86. Manny Fernandez, Texas Woman Is Taken Off Life Support After Order, N.Y. TIMES (Jan. 26,
2014), https://www.nytimes.com/2014/01/27/us/texas-hospital-to-end-life-support-for
-pregnant-brain-dead-woman.html [https://perma.cc/43JR-EHAV].

87. Roev. Wade, 410 U.S. 113 (1973); Planned Parenthood of Southeastern Pennsylvania v. Casey,
505 U.S. 833 (1992).

88. Washington v. Glucksberg, 521 U.S. 702, 720 (1997); Cruzan v. Dir., Mo. Dep’t of Health, 497
U.S. 261, 278-79 (1990).

89. Roe, 410 U.S. 113.
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Southeastern Pennsylvania v. Casey,” they risk violating women’s constitutional
rights. Numerous commentators believe that pregnancy exemptions are uncon-
stitutional, both because they represent an undue burden on a woman’s right to
have an abortion before viability of the fetus and because the government’s in-
terest in the potential life of the fetus cannot override a woman’s right to refuse
medical care.”!

Since the 1960s, the Supreme Court has recognized that the state may not
interfere with an individual’s right to make private reproductive health decisions.
In Griswold v. Connecticut, the Court established the right for married couples to
use contraceptives without government interference.”* In Eisenstadt v. Baird, the
Court extended that privacy right to unmarried individuals,” and in Roe v. Wade,
applied it to abortion.’* In Planned Parenthood v. Casey, the Court reaffirmed that
women have the right to terminate a pregnancy previability, but also acknowl-
edged the state’s interest in potential life and allowed the state to impose re-
strictions on a woman’s right to choose as long as the restrictions do not place
an “undue burden” on the woman.”

Do pregnancy exemptions from state living-will statutes represent an undue
burden on women’s right to abortion? Although the courts have yet to rule on
the issue, the answer appears to be yes.”® In Gonzalez v. Carhart, the Supreme
Court allowed Congress to ban the intact dilation and extraction method of abor-
tion, or so-called “partial-birth abortion.”” But it did so, in part, because it de-
termined that the method would never be medically necessary for women, be-
cause women have other methods of abortion available to them.”® The Supreme
Court has never blocked an entire group of women from accessing abortion pre-
viability, as eleven states do by prohibiting pregnant women from using living

go. Casey, 505 U.S. 833.

91 See, e.g., Kristeena L. Johnson, Note, Forcing Life on the Dead: Why the Pregnancy Exemption
Clause of the Kentucky Living Will Directive Act Is Unconstitutional, 100 KY. L.J. 212 (2011);
Schwager, supra note §8, at 615; Arthur L. Caplan & Thaddeus M. Pope, Opinion, Pregnant
and Dead in Texas: A Bad Law, Badly Interpreted, L.A. TIMES (Jan. 16, 2014), http://articles
Jatimes.com/2014/jan/16 /opinion/la-oe-caplan-pope-texas-pregnancy-life-support-201401
16 [https://perma.cc/NY6D-BAY3].

92. 381 U.S. 479 (1965).

93. Eisenstadtv. Baird, 405 U.S. 438 (1972).

94. Roe, 410 U.S. at 154.

95. Casey, 505 at 874.

96. Schwager, supra note 58.

97. Gonzalez v. Carhart, 550 U.S. 124 (2007).

98. Id. at 166-67 (“The Act is not invalid on its face where there is uncertainty over whether the
barred procedure is ever necessary to preserve a woman’s health, given the availability of other
abortion procedures that are considered to be safe alternatives.”).
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wills altogether, whether or not they are carrying a viable fetus. These states ap-
pear to be acting unconstitutionally. Although more likely permissible, the fif-
teen states that force women to accept unwanted medical care if it is “possible”
or “probable” the fetus will develop to have a “live birth” may also be violating
the Constitution. The “probability of a live birth” standard is so vague and med-
ically uncertain that it could easily encompass any pregnancy and could also rep-
resent an undue burden on the rights of women to terminate a pregnancy pre-
viability.*

In addition, in a separate line of cases, the courts have recognized individuals’
right to refuse unwanted medical procedures. In the influential case In re Quin-
lan, the New Jersey Supreme Court found that individuals’ right to privacy en-
compasses declining unwanted medical care, much as individuals’ right to pri-
vacy protects their right to an abortion.'® The court then weighed this privacy
right against the state’s interest in preserving human life, and found the state
could not force unwanted medical care on people who have expressed their
wishes to others through a health-care power of attorney.'®' Similarly, in Cruzan,
the U.S. Supreme Court found that the Due Process Clause protects an interest
in refusing life-sustaining treatment and that people may express their health-
care preferences in advance through living wills.'%

The Supreme Court has never ruled on precisely when the state’s interest in
human life outweighs a person’s right to refuse unwanted medical care. Theo-
retically, the state’s interest may never be strong enough to justify violating a
woman’s bodily autonomy, regardless of how far along she is in a pregnancy.
After all, the state cannot, for example, force someone to donate her kidney, even
if it would prevent another person from dying.'® In at least thirty instances,
however, courts have forced women to undergo Cesarean-sections or other med-
ical procedures to protect the health or life of a fetus over the objections of the
pregnant woman.'** Cases reviewed on appeal are usually decided in favor of the
woman, but for various reasons, including the unwillingness of new parents to

99. Schwager, supra note 58, at 616.

100. In re Quinlan, 355 A.2d 647, 663 (N.]. 1976).

101. Id. at 668-69.

102. Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 279 (1990).

103. See McFall v. Shimp, 10 Pa. D. & C.3d 90 (1978) (denying plaintiff’s request that the court
compel defendant to submit to bone marrow transplant that would save plaintiff’s life).

104. Lynn M. Paltrow & Jeanne Flavin, Arrests of and Forced Interventions on Pregnant Women in the
United States, 1973-2005: Implications for Women’s Legal Status and Public Health, 38 J. HEALTH
PoL., POL’Y & L. 299, 317 (2013).
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pursue litigation and the low potential for damages, few cases are ever ap-
pealed.’®

Under both theories, then —a woman’s right to terminate a pregnancy pre-
viability without undue interference and a woman’s right to decline unwanted
medical treatment— pregnancy exemptions from living-will statutes are likely
unconstitutional. Full bans are almost certainly unconstitutional under both the-
ories, and bans pegged to “viability” or the “potential” for life may be unconsti-
tutional as well under the line of cases that protect people’s right to decline med-
ical treatment. So far, however, judges have not considered the constitutionality
of these laws directly. Courts in both Washington and North Dakota declined to
hear challenges to pregnancy exemptions on the grounds that the cases were
non-justiciable because the women suing were not currently pregnant or inca-
pacitated, so their harm was too abstract.' A similar provision in Idaho is cur-
rently being challenged, but the court has yet to reach a decision in the case.'”’

Advocates are challenging pregnancy exemptions directly in the legislature
as well, with some success. Washington State repealed its exemption in 1992'*®
and Connecticut followed suit in 2018.'% But as advocates push to repeal states’
pregnancy exemptions, they should be wary of competing efforts to expand
them. In 2014, for example, in the wake of the Marlise Mufioz case, one Texas
legislator proposed eliminating the pregnancy exemption, but another legislator
proposed strengthening it to clarify, somewhat paradoxically, that the prohibi-
tion on pregnant women declining “life-sustaining treatment” could apply to
pregnant women who are already brain dead.'"’

IV. BEHAVIORAL ECONOMICS AND LIVING WILLS

As legislators consider possible revisions to their advance-directive laws, ei-
ther to bring them into constitutional compliance or to make them more respect-
ful of individual autonomy, they should incorporate lessons from behavioral

105. Theresa Morris & Joan H. Robinson, Forced and Coerced Cesarean Sections in the United States,
CONTEXTS, Spring 2017, at 27 (2017).

106. Gabrynowicz v. Heitkamp, 904 F. Supp. 1061, 1063-64 (D.N.D. 1995); DiNino v. State ex rel.
Gorton, 64 P.2d 1297, 1300-01 (Wash. 1984).

107. Complaint, Almerica v. Denney, No. 1:10-CV-00239-EJL (D. Idaho May 31, 2018).

108. Natural Death Act Revisions, ch. 98, 1992 Wash. Sess. Laws 372, 376 (codified as amended at
‘WASH. REv. CODE § 70.122.030 (2018)).

109. An Act Concerning Pregnant Patients Exercising Living Wills, 2018 Conn. Acts 18-11 (Reg.
Sess.) (codified as amended at CONN. GEN. STAT. ANN. § 19a-575 (West 2018)).

no. Edgar Walters & Alexa Ura, Competing Bills Filed over End-of-Life Care for Pregnant Women,
TEX. TRIB. (Mar. 12, 2015), https://www.texastribune.org/2015/03/12/competing-bills-filed
-over-end-life-care-pregnant-/ [https://perma.cc/CBS9-87BE].
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economics to ensure that they are drafting laws that will accurately capture peo-
ple’s true preferences. Behavioral economics can offer fresh insights to policy
makers facing complicated legal and regulatory problems like the application of
living wills to pregnant women.'"! Unlike traditional economics, which has long
found a home in the world of law and policy, behavioral economics is a relatively
new analytical tool, but it has quickly gained a following."''*> Behavioral econom-
ics challenges one of economics’ core assumptions: that humans are purely ra-
tional actors who will always act in their own best interests.''* Instead, behav-
ioral economists believe that humans have cognitive biases that lead them to
make apparently “irrational” decisions, although often in predictable ways.''*
This is especially true for decisions that involve “uncertainty, emotion, and com-
plex trade-offs between current and future costs and benefits.”''* Such decisions
are common in health care, prompting health professionals to turn to behavioral
economists to help answer questions such as why people fail to exercise when
the benefits are so well documented and why people skip medication even when
it could improve their quality of life.''®

Behavioral economics cannot solve the difficult ethical and constitutional
problems in end-of-life care, like balancing individual autonomy against the po-
tential for life. But it can help describe the forces that are already affecting peo-
ple’s end-of-life decisions, and it can suggest how policymakers may manipulate
these forces to either facilitate people achieving their “true preferences” —to the
extent they have them —or nudge people towards a specific policy objective. It
can also help advocates and legislators stay alert to the possibility that the lan-
guage in a living will statute might influence women, causing them to opt for
aggressive life-sustaining treatment in situations where they might actually pre-
fer to withdraw treatment, even if that means terminating their pregnancies.
This sort of pro-intervention language in living-will statutes reflects a set of val-
ues that prioritizes any sacrifice that will allow the fetus to continue to gestate,

m. See Policymakers Around the World Are Embracing Behavioural Science, ECONOMIST (May 18,
2017), https://www.economist.com/international/2017/05/18 /policymakers-around-the
-world-are-embracing-behavioural-science [https://perma.cc/S7KP-Q3PF].

n2. Niels Geiger, The Rise of Behavioural Economics: A Quantitative Assessment, ECONSTOR
(2014), https://www.econstor.eu/bitstream/10419/111082/1/826894011.pdf [https://perma
.cc/5X92-URA7].

n3. Shaun P. Hargreaves Heap, What is the Meaning of Behavioural Economics? 37 CAMBRIDGE J.
ECON. 985 (2013).

14. See generally DAN ARIELY, PREDICTABLY IRRATIONAL (2008).

ns. Martha Hostetter & Sarah Klein, In Focus: Using Behavioral Economics to Advance Population
Health and Improve the Quality of Health Care Services, COMMONWEALTH FUND, https://www
.commonwealthfund.org/publications/newsletter/focus-using-behavioral-economics
-advance-population-health-and-improve [https://perma.cc/32YG-499D].

n6. Id.
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an approach that harmonizes with many pro-life goals. They can also be alert for
the reverse —language that encourages more women to withdraw care than oth-
erwise would, which reflects a stronger emphasis on women’s autonomy and the
right to choose and echoes the goals of the pro-choice movement.

Much of the early work behavioral economists have done on the subject of
living wills focused on how to increase their use in the general population. Alt-
hough the leading organizations working on end-of-life care suggest that all
adults should have an advance directive,'!” only about a third do, including only
about sixty percent of patients in hospice or palliative care.''® Behavioral econo-
mists have identified several cognitive biases that contribute to the low uptake
of advance directives.

One such bias is that people tend to be overly optimistic about the chance
that they will never need an advance directive.''® They either believe that they
will never become incapacitated or they believe that their relatives know their
preferences more accurately than they actually do.'*® Behavioral economists
identify this behavior as an expression of “optimism bias,” the irrational belief
people have that they are less likely to experience a negative event than others.'?!
Doctors can similarly suffer from optimism bias. They tend to believe that their
patients are more likely to recover than they statistically are and so fail to bring
up advance directives even in cases where the patient could have benefited from
one.'?

Another bias affecting patients’ use of living wills is “present bias.” Behav-
ioral economists define present bias as people’s tendency to overvalue positive
things in the short term as compared to potential long-term gains.'** Even
though the potential benefits of completing an advance directive are great, many
people will still avoid them because they overvalue the happiness they will get in

7. See, e.g., Advance Directives: Do You Need an Advance Directive?, PATIENTS RTS. COUNCIL,
http://www.patientsrightscouncil.org/site/do-you-need-an-advance-directive [https://
perma.cc/Q987-EUV8]; Why Do You Need an Advance Directive?, AM. CANCER SOC’Y, https://
www.cancer.org/treatment/finding-and-paying-for-treatment/understanding-financial-and
-legal-matters/advance-directives/why-do-we-need-advance-directives.html [https://
perma.cc/33JW-LMYD].

n8. Yadav et al., supra note 4, at 1244.

n9. Scott D. Halpern, Shaping End-of-Life Care: Behavioral Economics and Advance Directives, 33
SEMINARS RESPIRATORY & CRITICAL CARE MED. 393, 396 (2012).

120. Id.

121. See Neil D. Weinstein, Unrealistic Optimism About Future Life Events, 39 J. PERSONALITY & SOC.
PsycHOL. 806, 807 (1980).

122. Halpern, supra note 119, at 396.

123. Ted O’Donoghue & Mathew Rabin, Doing It Now or Later, 89 AM. ECON. REV. 103 (1999).
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the present from avoiding an unpleasant task that involves thinking about their
own mortality.'**

Behavioral economists who study these biases suggest that doctors can in-
crease their patients’ use of advance directives if they focus on providing infor-
mation that is likely to be persuasive enough to overcome present bias. In par-
ticular, they recommend that doctors discuss with patients how their relatives
may be burdened if they have to make medical decisions for the patient without
written guidance.'*

Behavioral economists also have challenged the basic assumption that most
people’s end-of-life preferences are held strongly enough to withstand the influ-
ence of seemingly minor factors like the way a question is presented. In one
study, researchers divided patients into three groups, where each group was
given a different advance-directive form to help them express their end-of-life
instructions. One group’s form had a default option preselected that instructed
future medical professionals to prioritize the patient’s comfort. Patients were free
to select a more aggressive treatment plan; they just had to cross out the first
option. Members of the second group were given a similar form where the de-
fault option was to extend life, even if it caused pain and suffering, and the third
group had no default option at all. The default that each group was given had a
significant effect. When the participant was required to make an affirmative
choice, sixty-one percent chose comfort as the overall goal of their care. When
patients were given forms with life-extending options preselected, only forty-
three percent overrode the default to select comfort-oriented care. Of the group
with comfort options preselected, seventy-seven percent retained that goal.'>®

“Rational” actors would not base their decision about something as im-
portant as end-of-life care on something as trivial as a pre-selected default on a
form. Behavioral economists, however, have done extensive work on the power
of default options to sway decision-making in many different contexts. When
people must “opt out” instead of “opt in,” studies suggest that they are more
likely to donate their organs,'*” get prenatal screening for HIV,'*® and contribute
to their 401(k) retirement savings accounts.'* There are several reasons why

124. Halpern, supra note 110, at 395.
125. Id. at 396.

126. Scott D. Halpern et al., Default Options in Advance Directives Influence How Patients Set Goals
for End-of-Life Care, 32 HEALTH AFF. 408, 411 (2013).

127. See Alberto Abadie & Sebastien Gay, The Impact of Presumed Consent Legislation on Cadaveric
Organ Donation: A Cross Country Study, 25 J. HEALTH ECON. 599 (2006).

128. See Sharon Walmsley, Opt In or Opt Out: What Is Optimal for Prenatal Screening for HIV Infec-
tion? 168 CAN. MED. ASS'N J. 707 (2003).

129. See James Choi et al., Plan Design and 401(k) Savings Outcomes, 57 NAT'L TAX J. 275 (2004).
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individuals become so attached to the default option. People tend to interpret
defaults as the social norms, which could subject people who break them to social
confusion or ridicule. Even more subtly, many people suffer from “loss aversion,”
meaning they feel more strongly about losing a benefit than they do about gain-
ing a benefit of the same magnitude."*® Loss aversion can apply to even some-
thing as fleeting as the default option they were first presented with, meaning
that patients in the first group of the advance directive study described above
may have become attached to the idea of receiving “comfort-based” treatment
and felt a distinct sense of loss when they had to actively select the aggressive
treatment instead. Other studies suggest that even the order that options are
presented in a list can affect which choices people make, even without any option
designated as the default.’!

Framing effects, even subtle ones, can have similarly significant effects on
people’s end-of-life decisions. In one study, researchers offered subjects possible
medical interventions, phrasing the intervention in negative terms for one group
(i.e., which treatments should be withheld) and in positive terms for another
(i.e., which treatments should be administered). Thirty-eight percent of the
study participants opted for an intervention when it was described as potentially
being withheld, while only twenty percent opted for it when described as a treat-
ment that could be administered.'**> Other researchers have found an effect on
end-of-life preferences based on “whether success or failure rates are used, the
level of detail employed, and whether long- or short-term consequences are ex-
plained first.”'*

In combination, a doctor’s several idiosyncratic methods of conveying infor-
mation — phrasing questions in positive instead of negative terms, for example,
or listing certain facts first—can end up having powerful effects on the patients’
stated preferences. In one study, patients in the same ICU had an otherwise un-
explained fifteen-fold variation in the rate that they chose to forgo life-sustaining
therapies under the care of nine different doctors.'**

Legislators from any state should keep these biases in mind when drafting
revisions to their living will laws. Even small changes in language could end up
having a large effect on what pregnant women state are their health-care

130. Ziv Carmon et al., Option Attachment: When Deliberating Makes Choosing Feel Like Losing, 30 J.
CONSUMER RES. 15, 16 (2003).

131. Halpern, supra note 119, at 397.

132. Laura M. Kressel et al., The Influence of Default Options on the Expression of End-of-Life Treat-
ment Preferences in Advance Directives, 22 J. GEN. INTERNAL MED. 1007, 1008 (2007).

133. Angela Fagerlin & Carl E. Schneider, Enough: The Failure of the Living Will, 34 HASTINGS CTR.
REP. 30, 33 (2004).

134. Allan Garland & Alfred F. Connors, Physicians’ Influence over Decisions to Forego Life Support,
10 J. PALLIATIVE CARE 1298, 1301-02 (2007).
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preferences. Many states include sample advance-directive templates in the text
of their laws, but even for those that do not, agencies, lawyers, and others are
likely to hew closely to the legislative text for guidance to make sure that the
advance-directive templates they suggest to individuals meet the state require-
ments."** Behavioral economics suggests that living will templates will solicit
more accurate and unbiased responses if they are drafted with neutral lan-
guage.'?® Similarly, no model form should have a preselected default.'*” As be-
havioral economists and psychologists identify additional cognitive biases and
ways to combat them, policymakers should work to refine their living will stat-
utes to ensure that they lead to documents that most accurately reflect the pa-
tient’s own desires.

Unfortunately, not all states that have amended their laws follow the guid-
ance above. Washington State, for example, repealed its pregnancy exemption
in 1992,"® so it no longer automatically invalidates women’s living wills during
their pregnancies. It did so, however, by merely replacing the phrase “[t]he di-
rective shall be essentially in the following form” with “[t]he directive may be in
the following form.”"*® Therefore, Washington still has a form with the default
option to invalidate women’s living wills during pregnancy.'*® While women in
the state are free to modify their living wills however they please, behavioral eco-
nomics tells us that they are significantly more likely to keep the default than to
change it.

A better model is Connecticut, which also recently revised its laws that pre-
viously prohibited women in the state from having living wills while pregnant.
Instead of the state selecting a default course of action and allowing the woman
to override it, Connecticut’s new model form asks women to make an active
choice between applying their living will without modifications during preg-
nancy, accepting additional medical intervention, or something else that they
specify.'*! At least theoretically, requiring women to make active choices instead
of relying on a default makes them more likely to identify their true preferences.

135. Sabatino, supra note 23.

136. See George L. Anesi & Scott D. Halpern, Choice Architecture in Code Status Discussions with
Terminally 11l Patients and Their Families, 41 INTENSIVE CARE MED. 1065 (2016).

137. See Halpern, supra note 119, at 396.

138. Natural Death Act Revisions, 1992 Wash. Sess. Laws 372 (codified as amended at WASH. REV.
CODE § 70.122.030 (2018)).

139. Id. (emphasis added).

140. The option reads: “If I have been diagnosed as pregnant and that diagnosis is known to my
physician, this directive shall have no force or effect during the course of my pregnancy.” Id.

141. CONN. GEN. STAT. ANN. §§ 19a-575 (West 2018).
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The field of behavioral economics is sometimes criticized for being coercive,
because it allows government officials to nudge people towards different behav-
ior without the people ever realizing they were being manipulated.'** But at its
best, behavioral economics is actually liberty-enhancing, because it helps policy-
makers understand and remove the environmental factors that were already
pushing people towards one option over another, just in an unintentional and
haphazard way. Recognizing and removing these barriers is important for pro-
tecting women’s autonomy. Most women, if they were to ever become incapaci-
tated while pregnant, would presumably want to make a decision as sensitive as
what medical care they wish to receive with minimal coercion from the state.

Legislators in states with unconstitutional pregnancy exemptions — particu-
larly states that exclude all pregnant women from using advance directives—
should amend their laws to bring them into constitutional compliance. If their
legal challenge is successful, advocacy groups may soon force Idaho to do so, and
other states would likely follow.'** But even outside of the constitutional issue,
legislators should eliminate pregnancy exemptions because behavioral econom-
ics tells us that they do an exceptionally poor job of capturing pregnant women’s
true preferences for their end-of-life medical care. Pregnancy exemptions are in-
nately coercive because they overestimate the likelihood that pregnancy will
change a woman’s health-care preferences towards more treatment. Although
pregnancy is undoubtedly a significant event in the lives of many people, there
is no compelling reason to suggest it is uniquely significant, over and above the
effect on preferences that, for example, the death of a loved one or a religious
conversation might have. More importantly, just because a particular woman
may inaccurately predict what her end-of-life preferences would be before and
after pregnancy, there is no guarantee that all women will always be inaccurate
in the same direction. It is certainly plausible that a woman would choose to
undergo expensive and painful treatments in the hopes of giving a fetus a chance
at developing. But it is also plausible that a woman, if pregnant, would choose
less medical intervention. Perhaps she would worry about causing pain and suf-
fering to her fetus, knowing that it has only a small chance of surviving until
birth. Perhaps she would be worried about leaving a disabled infant in the hands
of a child welfare agency. Some women who are pregnant for the first time may
change their views during the pregnancy and desire additional care in the event
that they become incapacitated, but many pregnant women have been pregnant
before. These women presumably would have already adjusted their preferences
if they were going to change. In that sense, these laws are, at best, over-inclusive.

142. Rostislav Kapeliushnikov, Behavioral Economics and the ‘New’ Paternalism, 1 RUSSIAN J. ECON.
81, 89 (2015).
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Legislators from states that currently have full bans on pregnant women us-
ing living wills may look to a partial ban as a reasonable compromise that could
pass constitutional muster. In partial ban states, pregnant women may be forced
to submit to potentially unwanted medical care if it is either “probable” that the
pregnancy will develop to a “live birth” or if the fetus is “viable.” At first glance,
these laws may seem more moderate because they allow women’s right to bodily
autonomy to override the state’s interest in potential life at least part of the time.
However, partial bans resolve almost none of the issues identified with complete
bans in capturing women’s true preferences regarding her medical care when
pregnant. A viability standard still does not account for the prognosis of the
women or fetus, does not consider the likelihood that the woman considered
pregnancy while drafting her advance directive, and inappropriately singles out
pregnancy as a life event uniquely likely to change someone’s preferences.

A better option for states looking to revise their advance directive laws to
make them constitutional would be to eliminate pregnancy exemptions alto-
gether. State model forms could still ask women about whether their preferences
would change during pregnancy without forcing a specific answer. In addition,
states could require explicit conversations between doctors and pregnant women
on the subject. States without pregnancy exemptions should consider this option
as well, in addition to reforming the language of their laws to account for the
behavioral economic insights identified earlier. The federal Patient Self Determi-
nation Act (PSDA) already requires health-care providers to notify patients of
their right to create advance directives at several other points, and it could easily
be amended to include the first prenatal visit. A report by the Government Ac-
countability Office, published five years after the PSDA was passed, found that
institutional providers were largely complying with the law’s requirements, a fact
that suggests that obstetricians would also tend to follow this requirement.'** If
the U.S. Congress does not act, states could add this requirement independently.

This proposal still singles pregnancy out among other significant life events.
In addition, simply asking the question may be read by some women as the state
suggesting that revision is necessary. Nevertheless, at a minimum, this policy
preserves choice while also prompting women who may not have thought about
the possibility that they could become incapacitated while pregnant to ensure
that their wishes remain unchanged. It also has the benefit of encouraging more
people to create advance directives, and this encouragement may promote better
uptake rates than normal since pregnancy is traditionally a time when people
reflect on their values and plan for the future.

144. U.S. GOV'T ACCOUNTABILITY OFFICE, GAO/HEHS-95-135, PATIENT SELF-DETERMINATION
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Some pro-life legislators may feel that they can never support revisions to
their states’ advance directive laws that would allow pregnant women to decline
life-sustaining medical treatment. For them, the state’s interest in potential hu-
man life should, at least sometimes, outweigh women’s ability to direct their
own health-care decisions. But if such legislators find themselves outvoted or
pregnancy exemptions are found unconstitutional, they too may find themselves
trying to revise these laws. In that case, they should also support requiring doc-
tors to bring up advance directives during a pregnant woman’s first prenatal visit
and other behavioral economics-inspired reforms. This will, at a minimum, re-
duce the risk that women will accidentally decline care that they would have
wanted if they had accounted for the possibility that they would become inca-
pacitated while pregnant.

CONCLUSION

Stories like the Marlise Mufioz case and increased fears stemming from Pres-
ident Trump’s new nominations to the Supreme Court have brought more at-
tention to reproductive justice issues, including pregnancy exemptions. These
exemptions are prime candidates for legislative lobbying efforts, because they are
likely unconstitutional and do a poor job of accurately capturing pregnant
women’s preferences around end-of-life care for themselves and their fetus. As
legislators look to revise their states’ advance directive laws, they should consider
what behavioral economics suggests about how best to respect women’s right to
make their own medical decisions. Using neutral language and eschewing pre-
selected defaults will help states avoid unintentionally manipulating the prefer-
ences of women who may become pregnant. Requiring doctors to inform preg-
nant women of their right to create or amend an advance directive at their first
prenatal visit would also ensure that women’s preferences account for the impact
of their pregnancies. Making these reforms would minimize the coercive power
of the state and would provide pregnant women with greater autonomy in this
private and important context.
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