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ABSTRACT. Like other recent corruption reversals, Percoco was less about statutory text than
what the Court deems “normal” politics. As prosecutors take the Court’s suggestions of alternative
theories and use a statute it has largely ignored, the Court will have to reconcile its fears of partisan
targeting and its textualist commitments.

INTRODUCTION

When a lobbyist makes a call to persuade a state official to do his bidding on
behalf of a paying client, that’s called America. What about when a governor’s
right-hand man, who has temporarily stepped down from his high executive
post to work on the governor’s campaign and is about to resume his official du-
ties, gets paid to make such a call? How hard should we try to distinguish be-
tween the two for the purposes of the federal mail- and wire-fraud statutes?

Such was the issue before the Justices last Term in Percoco v. United States,"
and they thought it quite easy, at least when it came to overturning the convic-
tion of Joseph A. Percoco, a top aide to former New York Governor Andrew M.
Cuomo. After resigning his formal state position in order to manage the Gover-
nor’s re-election campaign, Percoco had been paid by a private developer to ob-
tain favorable treatment from a state agency. Shortly thereafter, Percoco resumed
his official position in the Governor’s office. The jury had been instructed that it
could convict Percoco on mail- and wire-fraud charges on a bribery theory be-
cause of his “special relationship” with the state government and “dominat[ion]

1. 508 U.S. 319 (2023).
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and control[]” of state business.? Justice Alito — usually quite sympathetic to the
statutory arguments of federal prosecutors—rejected this logic on behalf of a
unanimous Court. The case’s facts were unique and might, the Court suggested,
have supported conviction on a different theory. Even so, the decision raises crit-
ical questions about the sweep of the Court’s recent reversals of convictions in
public-corruption cases and the effect of those decisions on corruption enforce-
ment.

To be sure, the Supreme Court’s skepticism towards what it deems expansive
prosecution theories is not limited to the public-corruption area. Recent years
have seen a steady drip of federal criminal law decisions in which the Court’s
close reading of statutory texts and concerns about vagueness have led it to over-
turn convictions under the Computer Fraud and Abuse Act,? the Sarbanes-Ox-
ley Act,* the Chemical Weapons Convention Implementation Act of 1998,° and
even the Controlled Substances Act, at least when doctors are involved.® As Jus-
tice Sotomayor put it last Term, in the course of a decision overturning a convic-
tion under the aggravated-identity-theft statute”: “Time and again, this Court
has prudently avoided reading incongruous breadth into opaque language in
criminal statutes.”® Still, the Court has taken a particularly keen interest in pub-
lic-corruption cases, which occur at the intersection of its general concerns about
prosecutorial exploitation of overbroad statutes and its specific concerns about
keeping the political process free from excessive regulation and the risk of parti-
san prosecutions.

Among the questions Percoco raises, which will be explored here, are, first,
how should we read the Supreme Court’s increasingly regular interventions into
federal corruption prosecutions? Part I of this Essay suggests that the Court is
driven by a concern that statutory interpretations criminalizing “normal” politi-
cal activity would not lead to even-handed prosecutions of all such political ac-
tors but run the risk of partisan targeting. Second, how does the Court’s inter-
pretative methodology in these cases square with the Court’s vaunted
commitment to textualism? Part IT shows that the close attention to statutory

2. Percoco, 598 U.S. at 322. I played a background, retained, role in the district court defense of a
defendant acquitted on charges related to this scheme (but convicted in the separate trial that
generated the reversal in Ciminelli v. United States, 598 U.S. 306 (2023)).

3. 18 U.S.C. § 1030 (2018); Van Buren v. United States, 141 S. Ct. 1648 (2021).

4. Pub. L. No. 107-204, 116 Stat. 745 (2002) (codified in scattered sections of 15 U.S.C.,18 U.S.C.,
28 U.S.C., 29 U.S.C.); Yates v. United States, 574 U.S. 528 (2014).

5. Pub. L. No. 105-277, 112 Stat. 2681-856 (codified in scattered sections of 18 U.S.C., 22 U.S.C.);
Bond v. United States, 564 U.S. 211 (2011).

6. 21 U.S.C. § 841 (2018); Ruan v. United States, 142 S. Ct. 2370 (2022).
7. 18 U.S.C. § 1028A(a)(1) (2018).
8. Dubin v. United States, 143 S. Ct. 1557, 1572 (2023).
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text that has dominated so many of the Court’s recent federal criminal law opin-
ions has played little or no role in its public-corruption cases, which seem to
deploy a textualist style that only casually connects with a text, a sort of “textless
textualism.” Third, how much of a constraint will Percoco and other recent cases
impose on the government’s ability to pursue corrupt conduct worthy of crimi-
nal prosecution (assuming a rough consensus on what such cases entail)? Part
I11, in its first section, highlights the uncertainty created when the Court accom-
panies its reversals of convictions with suggestions of alternative theories that
might, had they been properly pursued, have captured the same conduct. In its
second section, Part ITI shows how the Court’s studied refusal, so far, to engage
with the expansive text of the Federal Program Bribery statute, 18 U.S.C. § 666,
heightens the uncertainty.

I hope federal interest in pursuing corrupt arrangements far more nuanced
than the exchange of sacks of cash for official favor continues. Should that hap-
pen, the Court will have to squarely confront the tension between its fears of the
partisan targeting allowed by expansive statutes and its ostensible commitment
to statutory text. For the statutes in this area are broad indeed, and the Court’s
view of what constitutes “normal” politics may require recalibration.

I. THE MARGIOTTA PROJECT

At the heart of Percoco and the Supreme Court’s other recent corruption cases
is a concern about the special risks of statutory overbreadth affecting political
actors. Statutory interpretation must avoid criminalizing “politics as usual” not
because the Court really worries all actors engaging in the relevant conduct will
be prosecuted. Rather, the worry is that only a handful will; a handful targeted
for partisan reasons, rather than the egregiousness of their conduct.

One may be tempted to look to McNally v. United States® in 1987 —in which
the Court rejected the “honest services” theory of mail- and wire-fraud that had
hitherto been used to prosecute bribes and undisclosed conflicts of interests —as
the historical origin of the Supreme Court’s recent efforts to pare back the sweep
of federal corruption statutes. However, the story of Percoco and the Court’s con-
cern about partisan targeting more appropriately starts five years earlier, with
Second Circuit Judge Ralph Winter’s 1982 dissent in United States v. Margiotta."°

In Margiotta, the Second Circuit upheld the mail-fraud conviction of a local
party chairman for violating a duty of “honest and faithful services” to the public
when he failed to disclose a secret scheme to steer town business to an insurance
agency that, in turn, kicked back a portion of its compensation to his political

9. 483 U.S. 350 (1987).
10. 688 F.2d 108, 139 (2d Cir. 1982) (Winter, J., concurring in part and dissenting in part).
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allies.!" Under the honest-services theory, which was widely accepted across cir-
cuits,'? the public official who accepted a bribe had committed mail fraud by
deceitfully depriving the public, to whom he owed a fiduciary duty, of its intan-
gible right to his honest services. It did not matter whether this fraud had caused
any financial loss to the public; the deprivation of that intangible right was suf-
ficient.

Judge Winter’s dissent bewailed not merely the imposition of a fiduciary
duty to the public on a private individual without official responsibilities but the
breadth of this new “catch-all prohibition of political disingenuousness.”"® His
concern was not lack of notice as much as selective prosecution. With there being
“no end to the common political practices which may now be swept within the
ambit of mail fraud,”'* the risk was less of “wholesale indictment of candidates,
public officials and party leaders,” than of “the degree of raw political power the
freeswinging club of mail fraud affords federal prosecutors.”'®

It’s a fair bet that Winter’s dissent in Margiotta loomed large in the Court’s
decision to grant certiorari in Percoco. The Second Circuit relied extensively on
what it repeatedly referred to as the binding Circuit precedent in Margiotta in
affirming Percoco’s conviction.'® And Percoco’s lawyers had, in turn, under-
standably relied extensively on Winter’s dissent in their petition and, later, mer-
its brief.!”

Justice Alito’s opinion for a unanimous Court gave Judge Winter a posthu-
mous victory lap. That opinion found that the imposition of a fiduciary duty to
the public on private individuals exercising de facto influence on governmental
operations opened too many ordinary political players to criminal prosecution.'®
Citing Winter, Alito explained:

n.  Id. at 112-13, 138. The scheme had much in common with the Kentucky scheme charged in
McNally. U.S. local government insurance contracts are well worth watching.

12.  See McNally, 483 U.S. at 364 (Stevens, J., dissenting) (“The many federal courts that have
confronted the question whether these sorts of schemes constitute a ‘scheme or artifice to de-
fraud’ have . . . realized that nothing in the words ‘any scheme or artifice to defraud, or in the
purpose of the statute, justifies limiting its application to schemes intended to deprive victims
of money or property.”). For a sense of the steep increase in federal corruption prosecutions
after 1972, see BRANDON ROTTINGHAUS, THE INSTITUTIONAL EFFECTS OF EXECUTIVE SCAN-
DALS 150 fig.6.1 (2015).

13.  Margiotta, 688 F.2d at 139 (Winter, J., concurring in part and dissenting in part).
14. Id. at 140.

15.  Id. at 143.

16.  United States v. Percoco, 13 F.4th 180, 194 (2d Cir. 2021).

17.  Petition for Writ of Certiorari at 14-15, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-
1158); Brief for Petitioner at 45, Percoco, 598 U.S. 319 (No. 21-1158).

18.  Percoco, 598 U.S. at 330-33.
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From time immemorial, there have been éminence grises, individuals who
lacked any formal government position but nevertheless exercised very
strong influence over government decisions. Some of these individuals
have been reviled; others have been respected as wise counselors. The
Margiotta test could be said to apply to many who fell into both of these
camps. It could also be used to charge particularly well-connected and
effective lobbyists. '

At the core of Judge Winter’s dissent and Justice Alito’s opinion is a concern
about the special relationship between statutory overbreadth and selective pros-
ecution when it comes to the conduct of political figures. Federal criminal stat-
utes are famous for their breadth, particularly given that federal enforcement re-
sources can never, and are not intended to, be deployed against all those who
violate the legislative prohibition.*® And the fact that a defendant can therefore
point to many similarly situated people not prosecuted is rarely a legal basis for
relief. Indeed, selectivity is the hallmark of the federal system, with virtually all
defendants targeted in a strategic deployment of enforcement resources, for de-
terrent or other reasons.”!

But selectivity and overbreadth are particularly worrisome in the political
sphere. When a criminal statute can be read to cover politics as usual, one might
worry about First Amendment chill (if one assumes that the conduct arguably
covered has constitutionally recognized value) or about the unfairness when
someone is charged for conduct widely deemed acceptable. Yet, for Judge Winter
and Justice Alito, the most troublesome part of an interpretation that covers pol-
itics as usual is that the process of selecting out the relative handful of political
figures to charge will be inevitably, or at least is at great risk of being, political,
even partisan.

This connection between overbreadth and partisan targeting did not play an
explicit role in McNally in 1987,%> when the Supreme Court killed the honest-
services line of cases in one blow (at least until Congress quickly intervened by
passing § 1346). In McNally, the chair of the Kentucky Democratic Party, How-
ard “Sonny” Hunt, had been given “de facto control over selecting the insurance
agencies from which the Commonwealth would purchase its policies.”* Hunt
would give instructions to the Insurance Commissioner, who would “execute”

19. Id. at 330-31 (citing Margiotta, 688 F.2d at 142 (Winter, J., dissenting)).

20. See Daniel C. Richman, Federal Criminal Law, Congressional Delegation, and Enforcement Dis-
cretion, 46 UCLA L. REV. 757, 760-66 (1998).

21 See Daniel C. Richman & William J. Stuntz, Al Capone’s Revenge: An Essay on the Political Econ-
omy of Pretextual Prosecution, 105 COLUM. L. REV. 583, 612-18 (2005).

22. McNally v. United States, 483 U.S. 350 (1987).
23. Id. at 352.
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them.?* But that was not the crime; it was just the way things worked in Ken-
tucky. The crime occurred when, as a condition for letting an agency continue to
handle the Commonwealth’s workers’ compensation business, Hunt required it
to share commissions with other agencies, including one nominally owned by
Charles McNally but really controlled by Hunt and James Gray, a high-ranking
official in Kentucky state government.?®

Justice White’s opinion for the Court in McNally did not address whether —
as the Sixth Circuit had concluded, relying on Margiotta>® —Hunt owed a duty
of honest service to the public.?” Rather, it flatly rejected the general proposition
that any public official could be charged under the mail-fraud statute for a fraud
that involved not property but the intangible right to honest services. Justice
White focused on the reference to “property” in at least one part of the statute
and relied on the rule of lenity and principles of federalism. He explained that,
although “fraud” in § 371 can encompass a wide range of efforts to deceitfully
obstruct United States government processes that do not necessarily deprive the
government of “property,”*® the “fraud” in § 1341 must involve a deprivation of
property. Otherwise, White noted, the federal government would end up “set-
ting standards of disclosure and good government for local and state officials.”*

After McNally, the Court made somewhat more of an effort to bring out the
Margiotta concern about the relationship between the criminalization of “politics
as usual” and the risk of partisan targeting. Common practices loomed quite
large in United States v. Sun-Diamond Growers of California.’® There, in the pros-
ecution of a trade association for giving the Secretary of Commerce U.S. Open
tickets, luggage, and other things, the Court addressed the scope of 18 U.S.C.
§ 201(c)(1)(A), which prohibits giving “anything of value” to a federal official
“for or because of any official act performed or to be performed by such public
official”*' The Court held that the government had to prove a link between a

24. United States v. Gray, 790 F.2d 1290, 1293 (6th Cir. 1986), rev'd sub nom. McNally v. United
States, 483 U.S. 350 (1987).

25. 790 F.2d at 1293.
26. Id. at 1295-96.

27. 483 U.S. at 360 (“For purposes of this action, we assume that Hunt, as well as Gray, was a
state officer.).

28.  See Indictment at 2-3, United States v. Trump, No. 23-cr-00257 (D.D.C. Aug. 1, 2023) (charg-
ing former President Trump with conspiring to “defraud the United States by using dishon-
esty, fraud, and deceit to impair, obstruct, and defeat the lawful federal government function
by which the results of the presidential election are collected, counted, and certified by the
federal government”).

29. 483 U.S. at 360.
30. 526 U.S. 398 (1999).
31. 18 U.S.C. § 201(c)(1)(A) (2018).
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thing of value conferred upon the official and a specific “official act” for or be-
cause of which it was given.?*> Not requiring a nexus to a specific, identified “of-
ficial act,” Justice Scalia noted, “would criminalize, for example, token gifts to
the President based on his official position and not linked to any identifiable act,”
like “the replica jerseys” the President gets from “championship sports teams.”*
Were such a link not required, Scalia explained, “nothing but the Government’s
discretion [would] prevent[]” the giving or acceptance of such gifts “from being
prosecuted.”** This reference to prosecutorial discretion highlights the real prob-
lem for Scalia: not that federal officials at all levels would suddenly wake up
criminals but that prosecutors would use unspecified and possibly troubling cri-
teria to select a few to treat as such.

This “it can’t be” strain of analysis protecting “normal” practices, not because
they are intrinsically worthy of protection, or even because of notice concerns,
but because their criminalization would create a dangerous risk of selective pros-
ecution, would be deployed in more rugged territory in McDonnell v. United
States.* There, the Supreme Court acknowledged the “tawdry” facts of the case,
which had the Governor of Virginia and his wife receiving a steady stream of
expensive gifts from a businessman seeking state support for his nutritional
product.*® However, it invalidated a conviction that might have rested on those
gifts having been given in exchange for the governor’s commitment to “merely”
make phone calls or set up meetings with state officials.?” As Chief Justice Rob-
erts explained for a unanimous Court, “conscientious public officials arrange
meetings for constituents, contact other officials on their behalf, and include
them in events all the time.”*® And even though the Chief Justice acknowledged
that the facts in the case might not “typify normal political interaction,” he re-
fused to “construe a criminal statute on the assumption that the Government
‘will use it responsibly.”3°

32.  Sun-Diamond, 526 U.S. at 414.
33. Id. at 406-07.

34. Id. at 408.

35. 579 U.S. 550 (2016).

36. Id. at 580, 555.

37. Id. at 556. Before the Court was an impressive collection of amicus briefs suggesting that Vir-
ginia Governor Robert F. McDonnell had simply “extended courtesies to a constituent, acts
that elected officials perform all the time” George D. Brown, The Federal Anti-Corruption En-
terprise After McDonnell — Lessons from the Symposium, 121 PENN. ST. L. REV. 989, 996 (2017).

38. 579 U.S. at§7s.

39. Id. at 576 (quoting United States v. Stevens, 559 U.S. 460, 480 (2010)).
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That strain would play a less explicit role in a more recent unanimous deci-
sion, Kelly v. United States.*® Justice Kagan’s explanation for why the shenanigans
of New Jersey Governor Chris Christie’s Administration didn’t amount to wire
or federal-program fraud focused more on the lack of a cognizable “property”
deprivation — the defendants’ deceitful effort to reduce access lanes to the George
Washington Bridge “did not aim to obtain money or property” —than on the
nature of the alleged deceit.*' But it’s a fair bet that the Court’s rejection of the
government’s property-fraud theories was at least partially driven by its desire
to avoid addressing a deceit theory that turned on the defendant officials’ failure
to disclose the “true” partisan nature of their conduct. Acceptance of that theory,
as one defendant reminded the Court— tapping into its concern about the rela-
tionship between overbreadth and political targeting — “would subject public of-
ficials to unending second-guessing and hand their political enemies the jail-
house key.”*> After all, the Court had only recently sidestepped an inquiry into
the disjunction between President Trump’s own statements about his Muslim
ban and the policy justifications offered by his administration.** Even as it
acknowledged Trump’s “extrinsic statements,” the Court had avoided doing its
own second-guessing and looked to the “neutral” language of the presidential
directive and the broad scope of presidential authority.** And, in a country where
states had been admitted to the Union for badly concealed partisan gain,** hav-
ing juries determine whether an official’s ostensible public justification for his

40. 140 S. Ct. 1565 (2020).
4. Id. at 1574.

42. Brief for Petitioner at 53, Kelly v. United States, 140 S. Ct. 1565 (2020) (No. 18-1059); see also
Brief for Respondent William E. Baroni, Jr. in Support of Petitioner at 46-47, Kelly v. United
States, 140 S. Ct. 1565 (2020) (No. 18-1059) (“If the federal fraud statutes are implicated
whenever public officials conceal their political motives for public acts, political opponents
(and politically minded prosecutors) will have ample opportunity and motivation to test out
this new theory of fraud.”).

43. Trump v. Hawaii, 138 S. Ct. 2392 (2018); see Benjamin Eidelson, Reasoned Explanation and
Political Accountability in the Roberts Court, 130 YALE L.J. 1748, 1793-94 (2021). Spurred by the
district court’s finding that the basis offered by the Commerce Secretary for including a citi-
zenship question in the census had been pretextual, the Court in Department of Commerce .
New York, 139 S. Ct. 2551 (2019), found itself unable to “ignore the disconnect between the
decision made and the explanation given,” 139 S. Ct. 2551, 2575 (2019). Yet the Court made
clear that its decision owed more to the extraordinary expansion of the record ordered by the
district court and the devastating material thus brought to light than to its own inclination to
look beyond the proffered explanations of executive officials.

44. Trump v. Hawaii, 138 S. Ct. at 2418.

45. Heather Cox Richardson, When Adding New States Helped the Republicans, ATL. MONTHLY
(Sept. 19, 2019), https://www.theatlantic.com/ideas/archive/2019/09/when-adding-new-
states-helped-republicans/598243 [https://perma.cc/V7LQ-3PV5].
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actions concealed a self-interested partisan one would indeed open the door to
selective prosecution for “politics as usual.”

The connection between overbreadth and fear of partisan targeting by fed-
eral prosecutions was more muted in Justice Alito’s Percoco opinion than it had
been in Judge Winter’s Margiotta dissent. But, as we have seen, this fear has
loomed large in the Court’s recent corruption decisions. And, particularly in the
wake of the Trump Administration’s use of the criminal process to target its en-
emies and protect its friends, *° it likely looms large for many others.*”

Is this fear truly what drove the Court in Percoco and the other cases to limit
tederal prosecutions to only the most blatant quid-pro-quo abuses of official
power? It’s not hard to spin out an alternative theory of the Court’s acquiescence,
even embrace, of the outsized role of money in politics, and of antipathy to reg-
ulation in the area. Perhaps the Court overstates its commitment to the eradica-
tion of “real” corruption. With one hand, the Court justifies limiting the sweep
of prophylactic campaign finance legislation by demanding evidence of obvi-
ously prosecutable quid-pro-quo corruption.*® With the other, the Court, in

46. See Susan Hennessey & Benjamin Wittes, UNMAKING THE PRESIDENCY: DONALD TRUMP’S
WAR ON THE WORLD’S MOST POWERFUL OFFEICE 165-93 (2020); Aaron Blake, Trump’s Ever-
Present — and Still Growing — Exploitation of the Justice Department, WASH. POST (June 11, 2021),
https://www.washingtonpost.com/politics/2021/06/11/trumps-ever-present-still-growing-
exploitation-justice-department [https://perma.cc/K9EZ-6LZV]; Adam Goldman, Justice
Dept. Investigating Years-Old Leaks and Appears Focused on Comey, N.Y. TIMES (Jan. 16, 2020),
https://www.nytimes.com,/2020/01/16/us/politics/leak-investigation-james-comey.html
[https://perma.cc/NE69-8XDH]; Adam Goldman, Andrew McCabe, Ex-F.B.I. Official, Will
Not Be Charged in Lying Case, N.Y. TIMES (Feb. 14, 2020), https://www.nytimes.com/
2020/02/14 /us/politics/andrew-mccabe-fbi.html [https://perma.cc/3SU7-VG4N]; Nicholas
Fandos, Katie Benner & Charlie Savage, Justice Dept. Officials Outline Claims of Politicization
Under Barr, N.Y. TIMES (June 24, 2020), https://www.nytimes.com/2020/06/24 /us/politics/
justice-department-politicization.html [https://perma.cc/X4GU-PXSU].

47. For efforts to assess partisan effects on federal corruption prosecutions, see Lewis Davis &
K.R. White, Is Justice Blind? Evidence from Federal Corruption Convictions, 186 PUB. CHOICE 63
(2021); Brendan Nyhan & M. Marit Rehavi, Tipping the Scales? Testing for Political Influence
on Public Corruption Prosecutions (Oct. 2018) (unpublished manuscript),
https://wwws.law.northwestern.edu/research-faculty/events/colloquium/law-
economics/documents/falli8rehaviz.pdf [https://perma.cc/4GLT-JYDS]; and Sanford C.
Gordon, Assessing Partisan Bias in Federal Public Corruption Prosecutions, 103 AM. POL. SCI. REV.
534 (2009).

48. See, e.g., Fed. Election Comm’n v. Ted Cruz for Senate, 142 S. Ct. 1638, 1653 (2022) (noting
the government’s failure to identify any case of quid-pro-quo corruption in a similar context);
McCutcheon v. Fed. Election Comm’n, 572 U.S. 185, 207 (2014) (stating that “while prevent-
ing corruption or its appearance is a legitimate objective, Congress may target only a specific
type of corruption — ‘quid pro quo’ corruption”); Colo. Republican Fed. Campaign Comm. v.
Fed. Election Comm’n, 518 U.S. 604, 643 (1996) (Thomas, J., concurring) (noting that “fed-
eral bribery laws are designed to punish and deter the corrupt conduct the Government seeks
to prevent under [the Federal Election Campaign Act], and disclosure laws work to make
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cases like McDonnell and Percoco, seems to preclude the prosecution of what, to
an ordinary citizen, would seem to be straightforward quid-pro-quo official
bribery. Moreover, the current Court has so far eschewed efforts to hold itself to
what many ordinary citizens would find to be straightforward ethical standards
of conduct.*® Perhaps it just lacks an institutional commitment to the anticor-
ruption project.

But at a time when trust in prosecutorial independence and neutrality has
been sorely tested, there’s value in taking the Supreme Court at its word, and I'm
inclined to do so. One can, as I do, believe current claims about the “weaponiza-
tion of the justice system”*® to be an extraordinarily destructive partisan ploy
and still at least provisionally assume that the Court’s articulated concerns about
partisan prosecutions actually drive its constrained approach to corruption stat-
utes. It’s also worth noting that support for the Court’s corruption decisions
comes from Justices Kagan and Sotomayor, who have dissented from its cam-
paign finance decisions.

Of course, figuring out what politics are “usual” and what are not is no small
thing, to put it mildly. Receiving $100,000 in cash in a briefcase, as Louisiana
Congressman William J. Jefferson did in 2005 (keeping most of it in his freezer,

donors and donees accountable to the public for any questionable financial dealings in which
they may engage”); see also Daniel C. Richman, Overcriminalization for Lack of Better Options:
A Celebration of Bill Stuntz, in THE POLITICAL HEART OF CRIMINAL PROCEDURE: ESSAYS ON
THEMES OF WILLIAM J. STUNTZ 64, 81 (Michael J. Klarman, David A. Skeel, Jr. & Carol Steiker
eds., 2012) (“The mantra of opponents to campaign finance or lobbying reform — whether in
Washington, D.C. or a state capital—is that the bad behavior that reform proposals would
target through prophylactic regimes can simply be prosecuted, should actual instances oc-
cur’).

49. Charlie Savage, Tightening Supreme Court Ethics Rules Faces Steep Hurdles, N.Y. TIMES (May s,
2023), https://www.nytimes.com/2023/05/05/us/politics/supreme-court-ethics-rules-jus-
tice-thomas-crow.html [https://perma.cc/ YXH8-MTDU].

50. See Molly Weisner, Federal Agents Reflect on House’s “Troubling’ Weaponization Committees, FED.
TIMES (Mar. 30, 2023), https://www.federaltimes.com/federal-oversight/congress/2023/03/
30/federal-agents-reflect-on-houses-troubling-weaponization-committees
[https://perma.cc/TsPS-YT45]; Michael S. Schmidt & Maggie Haberman, Trump Says the
Justice System Has Been Weaponized. He Would Know., N.Y. TIMES (Mar. 23, 2023),
https://www.nytimes.com/2023/03/29 /us/politics/trump-justice-system-weaponized.html
[https://perma.cc/6]J88-HZFG]; Luke Broadwater, Investigating ‘Weaponization’ of
Government, G.O.P. Airs Old Grievances, N.Y. TIMES (Feb. 9, 2023), https://www.nytimes.com
/2023/02/09/us/weaponization-committee-house-republicans.html
[https://perma.cc/JH7F-6GJC].

51 See Fed. Election Comm’n v. Ted Cruz for Senate, 142 S. Ct. 1638, 1657 (2022) (Kagan, J.,
dissenting, joined by Breyer & Sotomayor, JJ.); McCutcheon v. Fed. Election Comm’n, 572
U.S. 185, 232 (2014) (Breyer, J., dissenting, joined by Ginsburg, Sotomayor & Kagan, JJ.).
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where FBI agents found it) is pretty clearly over the line. But that cash was ulti-
mately supposed to go to the Nigerian vice president.>* The bribes intended for
Jefferson came in a form more typical for larger scale corruption in the United
States: money and stock to his wife’s consulting firm, and a separate consulting
arrangement for his brother.>® New York Assembly Speaker Sheldon Silver got
referral fees for potential clients referred to his law firm by individuals to whom
he steered state funding through official actions.>* The ways in which a public
official can improperly benefit herself or her family simply defy easy categoriza-
tion.>® And line drawing becomes even more challenging when the influence be-
ing sold is, as in Percoco, that of someone who does not hold a formal government

office.

. TEXTLESS TEXTUALISM

What informs the Supreme Court’s line drawing besides its asserted
knowledge of how the world works? One might assume that the Court’s efforts
to limit the risk of partisan targeting by protecting politics as usual would be
driven by, or at least heavily informed by statutory text. After all, legislators
surely have a better sense of political norms than do Justices. Yet, as we shall see,
the Court has advanced its challenging but perfectly sensible policy project with
opinions that, while sounding in statutory interpretation, owe little to the textu-
alism that dominates so much of its other statutory work.>® To be sure, the
Court’s resort to “strong-form substantive canons” like the major questions doc-
trine, or, in the criminal realm, the presumption of mens rea, is, as Justice Barrett

52. A recent indictment charges New Jersey Senator Robert Menendez with receiving bribes that
included gold bars. Indictment at q 3, United States v. Menendez, 23 Crim 490 (S.D.N.Y.
unsealed Sept. 22, 2023).

53. United States v. Jefferson, 674 F.3d 332, 341-42, 347 (4th Cir. 2012). Some of Jefferson’s con-
victions were overturned in the wake of McDonnell. United States v. Jefferson, 289 E. Supp.
3d 717, 744 (E.D. Va. 2017).

54. United States v. Silver, 948 F.3d 538, 546 (2d Cir. 2020).

s55.  For effort to derive corruption typologies, see, for example, Jay S. Albanese & Kristine Artello,
The Behavior of Corruption: An Empirical Typology of Public Corruption by Objective & Method,
20 CRIMINOLOGY, CRIM. JUST., L. & SOC’Y 1 (2019); and Jay S. Albanese, Kristine Artello, &
Linh Thi Nguyen, Distinguishing Corruption in Law and Practice: Empirically Separating Con-
viction Charges from Underlying Behaviors, 21 PUB. INTEGRITY 22 (2019).

56. See Tara Leigh Grove, The Supreme Court, 2019 Term— Comment: Which Textualism?, 134
HARv. L. REV. 265, 266-67 (2020); Anita S. Krishnakuma, Textualism’s Fault Lines 2-3 (Geo.
Univ. L. Ctr., Working Paper No. 2506, 2023), https://ssrn.com/abstract=4441426
[https://perma.cc/9FYP-BGRC].

574



NAVIGATING BETWEEN "POLITICS AS USUAL" AND SACKS OF CASH

recently put it, “in significant tension with textualism.”*” But one need only read
the Court’s Talmudic exegeses in Yates v. United States,® United States v. Van Bu-
ren,>® and Dubin v. United States®® (to name just a few recent cases) to get a sense
of the intense textual focus that has ostensibly driven recent federal criminal law
decisions —a focus notable for its absence when the Court encounters public-
corruption statutes.

In McNally, Justice White, after deploying federalism and lenity canons to
explain why “mail fraud” was different from “fraud,” asserted that “[i]f Congress
desires to go further, it must speak more clearly than it has.”®! Indeed, clear state-
ment rules have become the Court’s standard way to demand heightened con-
gressional attention to legislation encroaching on spaces the Court deems wor-
thy of protection.®> But Congress can act clearly and forcefully for all sorts of
reasons, as it did when it quickly overturned the Court’s decision. Back in the fall
of 1988, on the eve of a general election, would you want to be the legislator who
voted against the “Anti-Drug Abuse Act of 1988,” which contained the so-called
“McNally fix” 2% Fears of being labelled both “soft on crime” and “pro-corrup-
tion” might well have powered the “McNally fix” to swift passage.®* The provi-
sion, 18 U.S.C. § 1346, blithely defined “scheme or artifice to defraud” to include
“a scheme or artifice to deprive another of the intangible right of honest services,”
thus appearing to resurrect the considerable, and variegated, body of common
law that McNally had sought to kill.

57. Biden v. Nebraska, No. 22-506, slip op. at 2, (U.S. June 30, 2023) (Barrett, J., concurring)
(quoting Amy Coney Barrett, Substantive Canons and Faithful Agency, 9o B.U. L. REV. 109, 123-
24 (2010)); see Rehaif v. United States, 139 S. Ct. 2191, 2195 (2019) (noting that the Court
applies “the presumption in favor of scienter even when Congress does not specify any scien-
ter in the statutory text”).

58. 574 U.S. 528 (2014) (interpreting the word “tangible” in an obstruction statute).

59. 141 S Ct. 1648 (2021) (interpreting the phrase “not entitled so to obtain or alter” in the Com-
puter Fraud and Abuse Act).

60. 143 S. Ct. 1557 (2023) (interpreting the word “uses” and the phrase “in relation to” in the
aggravated-identity-theft statute).
61. 483 U.S. 350, 360 (1987).

62. See John F. Manning, Clear Statement Rules and the Constitution, 110 COLUM. L. REV. 399, 401
(2010); Carissa Byrne Hessick & Joseph E. Kennedy, Criminal Clear Statement Rules, 97 WASH.
U. L. REV. 351, 376-77 (2019) ; DANIEL C. RICHMAN, KATE STITH & WILLIAM J. STUNTZ, DEFIN-
ING FEDERAL CRIMES 280 (2d ed. 2019).

63. Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181, 4508 (codified as amended
at 18 U.S.C. § 1346 (2018)); see United States v. Turner, 465 F.3d 667, 671 (6th Cir. 2006).

64. See Richman, supra note 20, at 771-74 (discussing congressional incentives in federal criminal
lawmaking).
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While not fully reinstating their pre-McNally jurisprudence, lower courts,
with ample prodding by prosecutors, resumed their previous common-law law-
making until, after considerable delay, the Supreme Court again intervened in
2010 in Skilling v. United States.® As is often the case in the corruption area, the
real question is less why the Court intervened on a matter of significant circuit
variation and more why it took so long to do s0.°® Now the Court wielded the
cudgel of possible unconstitutional vagueness to justify surgery on the lower-
court case law, paring the “honest services” duty down to a duty not to take
bribes or kickbacks. The policy justifications for this move were eminently sen-
sible, avoiding the sprawling issues of defining conflicts of interest worthy of
criminal prosecution that had dogged the lower courts. But the move had little
to do with textualism and far more to do with a conservative version of “choose
your own adventure.” Justice Scalia (joined by Justices Kennedy and Thomas)
called the Court out on its pretended deference to congressional will: “Among
all the pre-McNally smorgasbord-offerings of varieties of honest-services fraud,
not one is limited to bribery and kickbacks. That is a dish the Court has cooked
up all on its own.”®”

Yet Scalia’s interpretations of corruption statutes had their own cooked-up
quality. A decade before, in Sun-Diamond, when Scalia donned his textualist robe
to show why the statute required the government to show a nexus between a gift
to an official and a specific “official act,” his reasoning was somewhat less than
persuasive. The statutory word “any,” he explained is best understood as refer-
ring to a “specific” official act, not the general class of acts, “just as the question
‘Do you like any composer?’ normally means ‘Do you like some particular com-
poser?””% This reach for the interrogative form willfully ignored the fact that “I
like any composer” is most naturally read to reflect an easy-going attitude to-
wards music appreciation.

Future public-corruption cases would similarly be marked by a nonchalant
approach to statutory text. McDonnell involved close textual analysis, but of a
statute —18 U.S.C § 201— that was not charged in the case (and could not have

65. 561 U.S. 358 (2010).
66. See United States v. Rybicki, 354 F.3d 124, 162-63 (2d Cir. 2003) (en banc) (Jacobs, C.J., dis-
senting) (setting out contours of disagreement across the circuits).

67. Skilling, 561 U.S. at 421 (Scalia, J., concurring). For more on the legislative background of
§ 1346, see Craig M. Bradley, Mail Fraud After McNally and Carpenter: The Essence of Fraud,
79 J. CRIM. L. & CRIMINOLOGY 573, 618-20 (1988). For more on how this legislation passed
during a heyday for congressional overrides of the Supreme Court’s statutory decisions, see
William N. Eskridge, Jr., Overriding Supreme Court Statutory Interpretation Decisions, 101 YALE
L.J. 331, 338 (1991).

68. United States v. Sun-Diamond Growers of Cal., 526 U.S 398, 406 (1999).
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been, as federal officials were not involved) and whose application the Court ac-
cepted based on party stipulation.®® The language of the offenses of conviction —
wire fraud and the Hobbs Act— played virtually no part in the analysis.

More recently, Kelly, the “Bridgegate” case, did not turn on textual analysis.
Rather, as it has done elsewhere, the Supreme Court took the statutory reference
to “property,” a term that it has long understood to be a legislative incorporation
of common law, and applied its own restrictive analysis. Here, as in other of the
Court’s fraud decisions, the authoritative text came from the Court’s own prece-
dents, not Congress.”® Indeed, the decision’s main brush with textualism was in
its brief engagement with the charges under 18 U.S.C.§ 666. Reversing defend-
ants’ convictions under that provision without a separate analysis, the Court ig-
nored the Third Circuit’s focus on how they had “intentionally misapplied” the
Port Authority’s property, even if they had not “obtained” it.”" The statute ex-
plicitly covers both. The Court dealt with this textual impediment to its analysis,
however, by simply not quoting the “misapplication” part of the statute.”

Percoco carries on this proud tradition of looking beyond statutory text, with
Justice Alito doing the same sort of doctrinal surgery the Court did in Skilling.
But the discomfort and methodological slipperiness of a textualist Court work-
ing without a text provoked a sharp concurrence by Justice Gorsuch (joined by
Justice Thomas), which echoed Justice Scalia’s Skilling concurrence. Noting that
the Court had been effectively “writing [Section 1346] bit by bit in decisions
spanning decades with the help of prosecutors and lower courts who present us
with one option after another,” Gorsuch admonished his colleagues that “under
our system of separated powers, the Legislative Branch must do the hard work
of writing federal criminal laws.” He added, “Congress cannot give the Judiciary
uncut marble with instructions to chip away all that does not resemble David.””

One need not be a card-carrying textualist to appreciate the methodology’s
value, not just for giving notice to the public but for guiding prosecutors and

69. McDonnell v. United States, 579 U.S. 550, 562 (2016).

70. See Daniel C. Richman, Defining Crime, Delegating Authority — How Different Are Administrative
Crimes?, 39 YALE J. REGUL. 304, 325 (2022) (discussing the Court’s role “in giving content to
broad common-law terms”). The Court refined its property analysis last Term in Ciminelli v.
United States, 143 S. Ct. 1121 (2023), a companion case to Percoco. One might, as the Court did
in Cleveland v. United States, 531 U.S. 12, 25-26 (2000), and McNally, ground this “property”
analysis in the 1909 amendment to the mail-fraud statute. But as Norman Abrams has co-
gently shown, Congress probably didn’t give that provision the slightest thought. See Norman
Abrams, Uncovering the Legislative Histories of the Early Mail Fraud Statutes, 5§ UTAH L. REV.
1079, 1124 n.165 (2021).

71.  United States v. Baroni, 909 F.3d 550, 582 (3d Cir. 2018), rev'd sub nom. Kelly v. United States,
140 S. Ct. 1565 (2020).

72.  See infra notes 105-106 and accompanying text.

73. Percoco v. United States, 598 U.S. 319, 337 (2023) (Gorsuch, J., concurring).
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courts. The Supreme Court has forcefully intervened in public-corruption cases
less to ensure adherence to text than to protect politics as usual from the danger
of partisan targeting. In doing so, the Court has conveyed its deep interest in the
area without reliably conveying what form that interest will take in its future
cases or offering the guidance lower courts and prosecutors require. For such
guidance, those critical actors in the application of federal criminal law are better
advised to look, not to statutory text, but to what sort of governmental conduct
the Court is likely (if it ever grants certiorari) to deem normal.

Ii. WHITHER ENFORCEMENT?

The most obvious question following the Supreme Court’s periodic corrup-
tion reversals is whether they will undermine the prosecution of public corrup-
tion. While Skilling and McDonnell required the reversal of many convictions,”
Percoco involved the less frequent scenario of a nonpublic official being held re-
sponsible to the citizenry,”® so the number of convictions overturned will likely
be limited. On the other hand, many reversals after McDonnell in particular were
generally based on the (understandable) failure of the jury instructions in those
prior cases to predict how the Court would interpret the relevant statutes. That
failure will presumably be cured in the future.

Charting the future is difficult for at least two reasons that relate to the cases
decided and one relating to cases not decided. First, the Supreme Court has taken
pains, even when reversing convictions, to suggest that the prosecution might
have pursued the same conduct with the same statutes but different liability the-
ories. But the decisions have still overturned convictions, and usually include
dicta highlighting the need for constrained readings of the relevant statutes. The
second reason for uncertainty is thus the challenge of predicting the degree to
which prosecutors and lower courts will look to these dicta and the trend line of
reversals, instead of the Court’s relatively narrow statutory holdings. The third,
and perhaps, most important wild card —at least with respect to state and local
corruption cases—is the Court’s studied failure so far to seriously engage with
the scope of the Federal Program Bribery statute, 18 U.S.C. § 666, which poten-
tially gives prosecutors a vehicle for pursuing some of the very conduct the Court
has sought to keep other statutes from reaching.

74. Cf. RICHMAN, STITH & STUNTZ, supra note 62, at 238 (discussing reversals in the wake of Skil-
ling and consequent retrials of some honest-services cases under alternate theories).

75.  But see United States v. Murphy, 323 F.3d 102, 118 (3d Cir. 2003) (declining to follow Margiotta
in a case involving another party boss).
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A. Closely Reading the Cases

It is hard to definitively call the Supreme Court’s recent public-corruption
reversals harbingers of a constrained enforcement environment when the Court
sometimes explains the limited effects of its own holdings. Consider McDonnell.
There, the unanimous Court made much of its holding that a mere telephone
call from a government official cannot constitute the “official act” that must be
the subject of the quid pro quo required for mail fraud and for Hobbs Act “under
color” convictions.”® But then, perhaps aware that his analysis would immunize
some egregious conduct, Chief Justice Roberts assured us that “setting up a
meeting, hosting an event, or making a phone call” won’t always be an “innocent
act””” If “in exchange for a thing of value” one official called another official and
tried to “pressure or advise” the second official “on a pending matter,” the call
could indeed be prosecuted under these statutes.”®

Put differently, Virginia Governor Robert E. McDonnell’s calls to subordi-
nates could not count as his “official acts” within the meaning of § 201, and
therefore could not provide the basis for a quid pro quo that violated the Hobbs
Act and mail-fraud statutes. To count them as such would, the Chief Justice ex-
plained, raise “significant federalism concerns” and lead public officials to “won-
der whether they could respond to even the most commonplace requests for as-
sistance.””® But were the government to charge the same call as a corrupt effort
to pressure another official to do an official act as the quo of the bribery scheme,
then Hobbs and mail-fraud charges would be fine. This is so even though one
could make the same argument of “chill” here that carried the day in McDonnell.

So what counts as “pressure” or “advice”? This will take some time to work
out. When a high official makes the call to a subordinate, perhaps the analysis
will favor the government, since a polite request might amount to an order in
this context. But even that might depend on the official’s influence. After all, Vir-

76. McDonnell v. United States, 579 U.S. 550, 573 (2016). The Hobbs Act, 18 U.S.C. § 1951 (2018),
criminalizes, among other things, “extortion,” defined as “the obtaining of property from an-
other, with his consent, induced by wrongful use of actual or threatened force, violence, or
fear, or under color of official right” The Supreme Court has long understood the “under
color of official right” prong of this definition to be “rough[ly] equivalent” to “taking a bribe.”
QOcasio v. United States, 578 U.S. 282, 285 (2016); Evans v. United States, 504 U.S. 255, 260

(1992).
77.  McDonnell, 579 U.S. at 573.
78. Id.

79. Id. at 575-76.
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ginia’s governor has but one term, and the facts in McDonnell highlight the de-
fendant’s limited sway.®® The government’s case in Percoco rested on a very dif-
ferent picture of state governance, at least under Governor Andrew Cuomo in
New York: his “longtime political associate” could immediately get an official
decision reversed with a phone call even while he was (temporarily) out of gov-
ernment.®'

What about “inter-branch” lobbying, as when a senator—having received
things of value in exchange — puts pressure on an executive official, as has been
charged in the most recent prosecution of Senator Robert Menendez (and was
charged in his first prosecution) ?**> Or when a mayor calls a district attorney on
behalf of a donor? If quid pro quos involving “mere” telephone calls can easily
be reconfigured, McDonnell is just a speed bump for prosecutors in a broad range
of cases, and the Court’s solicitude for federalism and constituent service be-
comes empty rhetoric. Perhaps McDonnell will end up being more a matter of
jury instruction than a restriction on the prosecution of corrupt deals involving
phone calls or meetings.® Indeed, the new Menendez indictment will likely re-
quire the trial court to work out precisely what “pressure” the Chief Justice had
in mind in McDonnell.

Alternatively, the Supreme Court’s broad language will push lower courts to
be hostile to prosecutions targeting some blatant influence peddling—not the
mere communication of a constituent’s plea, but the implicit or even explicit de-
mand for action by an official rented for the occasion who takes advantage of
another official’s sense of felt obligation. In short, figuring out whether the
Court’s recent decisions will lead prosecutors not to pursue certain conduct, or,
if they do bring charges, lead lower courts to throw them out, is challenging

80. See id. at 561 (noting how little state officials did to follow up on Governor McDonnell’s re-
quests); Rob Gurwitt, The Last One-Term Statehouse: If Virginia Governors Could Serve Two
Terms, Theyd Get a Lot More Done. But Would the State Be Better Off ?, GOVERNING MAG. (Sept.
19, 2010), https://www.governing.com/archive/last-one-statehouse.html [https://perma.cc
/BONW-XUUA].

81. Percoco v. United States, 598 U.S. 319, 322 (2023).

82. Indictment at § 22, United States v. Menendez, 23 Crim 490 (S.D.N.Y. unsealed Sept. 22,
2023) (alleging, among other things, pressure on a “high-level USDA official” to approve a
transaction); United States v. Menendez, 291 F. Supp. 3d 606, 618 (D.N.]. 2018). After a jury
in that initial case acquitted Senator Menendez of several charges and hung on others, the
Justice Department dropped the prosecution. See Nick Corasaniti, Justice Department Dismisses
Corruption Case Against Menendez, N.Y. TIMES (Jan. 31, 2018), https://www.nytimes.com/
2018/01/31/nyregion/justice-department-moves-to-dismiss-corruption-case-against-
menendez.html [https://perma.cc/EgRH-8NCZ].

83. See Ourania S. Yancopoulos, Re-Examining the “McDonnell Problem”: Federal Prosecutors’ Ample
Room to Prosecute State and Local Government Corruption, 56 COLUM. J.L. & SOoC. PROBS. 140,
190 (2022).
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especially because, on several occasions, the Court seems to minimize the en-
forcement gap it has created.

Even in Percoco, the Court took pains to avoid addressing several alternative
theories of “honest services” liability, including that Percoco’s leaving office had
been a “sham,” or that a duty to the public arises out of someone’s selection for a
government post in the future.®* Without more — say, a clear agency relationship
with the government® — party bosses and others with powerful political connec-
tions —like Margiotta, Hunt, and Percoco — owe no duty of “honest services.” But
the limits of this immunity may be narrow depending on the surrounding facts.

On the other hand, the trend line of the Supreme Court’s decisions has been
clear, and in the direction of limiting the sweep of federal corruption statutes.
Lower courts that in the past have been persuaded by prosecutors touting sordid
conduct to expand the law to cover it,®® may be less prone to do so now. Prose-
cutors will read the same tea leaves and may either limit the sweep of their lia-
bility theories or not charge at all. Moreover, the Office of the Solicitor General
may play a key role, amplifying the Court’s signals into enforcement limitations.
In Percoco, the Solicitor General’s Office pointedly refused to defend the reason-
ing in Margiotta even though the Second Circuit, following the U.S. Attorney’s
Office, had relied on that long-standing circuit precedent.®” (The Office also re-
fused to defend the Second Circuit’s reasoning in Percoco’s companion case.)®®
Concern that the Solicitor General’s Office will pull the rug out from under them
in the Supreme Court can only deter prosecutors and lower courts from charging
forward as before, which is presumably that Office’s intention.

Sure, the odds that a defendant will not plead guilty, and that, should she go
to trial, the Supreme Court would actually review her conviction, are low. But
corruption prosecutions are not the daily grist of a U.S. Attorney’s Office, and
when they are brought, the stakes are usually high. These are often high-profile
cases whose reversals cast a considerable shadow on the public-integrity project,

84. Percoco, 598 U.S. at 332 & n.3.

85. Seeid. at 329-30.

86. See Daniel M. Kahan, Is Chevron Relevant to Federal Criminal Law?, 110 HARV. L. REV. 469,
479-80 (1996) (describing prosecutors’ “power of initiation”); Richman, supra note 70, at
339.

87. Brief for the United States, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-1158), 2022
WL 12078218, at *35-36 (sidestepping Margiotta). The government danced around the issue
during oral argument, never rejecting the case’s holding, but throwing shade on its reasoning.
Oral Argument at 59:00, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-1158),
https://www.supremecourt.gov/oral_arguments/audio/2022/21-1158
[https://perma.cc/NSX9-ALRU].

88. Ciminelli v. United States, 598 U.S. 306, 316 (2023) (noting the government’s concession that
the theory on which the Second Circuit had decided the case was erroneous).
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and perhaps on the confidence of lower courts that all levels of the Justice De-
partment will stand by the arguments that prosecutors make to them, not just in
these cases but in others.

We may soon have one measure of how the Second Circuit will be affected
when, in a significant corruption case, it reviews a trial court’s reconciliation of
two Supreme Court cases involving the extortion “under color of official right”
provision of the Hobbs Act, which the Court has long read to cover bribery.®’
Shortly after Margiotta, the Court, in McCormick v. United States,® was presented
with a Hobbs Act prosecution involving a campaign contribution. It imposed
what sounded like a strict requirement that prosecutors prove an express quid
pro quo —evidence that payments were made “in return for an explicit promise
[] to perform or not to perform an official act.”®* With typical concern for pro-
tecting “politics as usual,” the Court explained that “[t]o hold otherwise would
open to prosecution not only conduct that has long been thought to be well
within the law but also conduct that in a very real sense is unavoidable so long
as election campaigns are financed by private contributions or expenditures.”®?

The next year, in Evans v. United States,”® in an opinion written by Justice
Stevens, who had dissented in McCormick, the Court offered a far more flexible
standard, without restricting it to the noncampaign context. Now prosecutors
had to show only “that a public official has obtained a payment to which he was
not entitled, knowing that the payment was made in return for official acts.”*
Concurring, Justice Kennedy took pains to disclaim the need for evidence of
some “express” quid pro quo, “for otherwise the law’s effect could be frustrated
by knowing winks and nods.”*® The sequence, and lack of clarity of these opin-
ions, left lower courts unclear as to whether campaign contributions would be
judged by a special, higher standard for purposes of a quid-pro-quo analysis in
Hobbs Act cases (and perhaps mail- and wire-fraud cases as well, given the uni-
fied approach the Court took to the two statutes in McDonnell). Mindful of the
subtleties of corrupt transactions in the real world, many lower courts read Evans
to dispense with any “explicit” promise requirement across the board.®

89. See supra note 76.

go. 500 U.S. 257 (1991).

91. Id. at273.

92. Id. at272-73.

93. 504 U.S. 255 (1992).

94. Id. at 268.

95. Id. at 274 (Kennedy, J., concurring).

96. See United States v. McGregor, 879 F. Supp. 2d 1308, 1316-17 (M.D. Ala. 2012) (collecting
cases); RICHMAN, STITH & STUNTZ, supra note 62, at 359-60 (discussing lower-court ap-
proaches).
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Late last year, a well-respected judge in the Southern District of New York
went in a very different direction when he threw out the bribery indictment of
former New York Lieutenant Governor Brian A. Benjamin, concluding that the
government had “not met the heightened legal standard for bribery and fraud
charges in the particular context of a public official’s fundraising for a political
campaign.”®” The judge’s decision rested on his reading of Second Circuit cases,
which, while not involving campaign contributions, provided some support in
dicta.”® The government has taken an appeal to the Second Circuit, which will
perhaps give us a sense of how far the shadow of the Supreme Court’s recent
corruption cases extends beyond their holdings.?® Certainly, much was made of
that shadow in the amici brief filed on behalf of a number of present and former
elected officials.'” One can expect similar readings to populate defense briefs in
the future.'!

We have thus seen the tension in the Supreme Court’s opinions between the
lawyerly reminders of how the same conduct might be alternatively charged and
the combination of broad dicta and the unidirectional trend of the decisions. We
may therefore face the prospect of lower courts reading Roberts Court decisions
as a broad mandate to privilege “politics as usual.” And the Court has not tried
to limit that risk by balancing broad language protecting politics as usual with
concern about the protean nature of corrupt deals and the evidentiary challenges
of proving them.

B. Section 666 Waits in the Wings

Yet the greatest source of uncertainty when assessing the practical fallout of
the Supreme Court’s recent public-corruption jurisprudence stems not from the
cases it has decided but the ones it has not. More specifically, the Court has thus
far studiously refused to engage with the scope of the federal program bribery
statute, 18 U.S.C. § 666. This provision, enacted in 1984 but coming into its

97. United States v. Benjamin, No. 21-CR-706, 2022 WL 17417038, at *1 (S.D.N.Y. Dec. §, 2022)
(Oetken, J.).

98. Id. at *12.

99. Oral argument was held on May 2, 2023. See United States v. Benjamin, No. 22-3091 (2d Cir.
May 2, 2023).

100. Brief for Amici Curiae Current and Former New York Elected Government Officials in Sup-
port of Defendant-Appellee at 15-16, United States v. Benjamin, No. 22-3091, (2d Cir. Mar. 24,
2023).

101. See, e.g., United States v. Full Play Grp., No. 15-CR-252, 2023 WL 5672268, at *24 (E.D.N.Y.
Sept. 1, 2023) (citing “the Supreme Court’s strongly worded rebukes in Percoco and Ciminelli

against expanding the federal wire fraud statutes” as one reason why § 1346 should not be
read to apply to foreign commercial bribery).
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heyday only recently, broadly reaches any “agent” of any “organization, or []
State, local, or Indian tribal government” receiving more than $10,000 in federal
benefits or support (which covers pretty much any governmental unit in the
country). And it targets any such agent who “embezzles, steals, obtains by fraud,
or otherwise converts to the use of any person other than the rightful owner or
intentionally misapplies” more than $5,000 of the agency’s property or who “cor-
ruptly” demands or accepts anything of value in connection with transactions of
$5,000 or more. > As we will see, the breadth and textual specificity of this stat-
ute presents a challenge to the policy-driven approach the Court has so far taken
with other corruption statutes.

Even as, since at least McNally and particularly since Sun-Diamond, the Court
has limited corruption statutes in the name of lenity, federalism, and protecting
“normal” political practices, lower courts have plunged ahead, with some varia-
tion, interpreting § 666 to dispense with many of the proof requirements that
the Court imposed in the name of those canons. Most lower courts have, for
example, found McDonnell’s requirement of an “official act” inapplicable to
§ 666 because its language is very different from that of § 201. As the Second
Circuit explained, while § 201 restricts its coverage to “official acts,” defined as
“acts on pending ‘question[s], matter[s], cause[s], suit[s], proceeding[s], or
controvers[ies],” § 666 is “more expansive,” prohibiting individuals from seek-
ing something of value “intending to be influenced or rewarded in connection
with any business, transaction, or series of transactions of [an] organization,
government, or agency.”'*

These decisions have been powered less by disrespect for the Supreme Court
than by attention to the text of § 666 and its distinct legislative authorization.

102. 18 U.S.C. § 666 (2018).

103. United States v. Boyland, 862 F.3d 279, 291 (2d Cir. 2017). For an excellent analysis of the
cases, see Yancopoulos, supra note 83, at 187-88. See also United States v. Lindberg, 39 F.4th
151, 166 (4th Cir. 2022) (explaining that “given the absence of any reference to the term ‘official
act’in 18 U.S.C. § 666, we find no cause to depart from the consensus of our good colleagues
in declining to import McDonnell’s interpretation of a term found in a separate statute”);
United States v. Ng Lap Seng, 934 F.3d 110, 134 (2d Cir. 2019) (explaining that “McDonnell’s
‘official act’ standard does not pertain to bribery as proscribed by § 666”); United States v.
Porter, 886 F.3d 562, 566 (6th Cir. 2018) (explaining that the defendant’s McDonnell-based
argument “is without merit”); United States v. Maggio, 862 F.3d 642, 646 n.8 (8th Cir. 2017)
(declining to apply McDonnell’s “official act” standard to Section 666); United States v. Suhl,
885 F.3d 1106, 1112-14 (8th Cir. 2018) (declining to “decide whether the . . . official act element
applies to § 666,” and implying, nevertheless, that it does not because Section 666 “does not
include the term ‘official act’”); United States v. Robles, 698 F. App’x 905, 906 (9th Cir. 2017)
(upholding pre-McDonnell doctrine not requiring an “official act” because it “is not clearly
irreconcilable with” McDonnell); United States v. Roberson, 998 F.3d 1237, 1246 (11th Cir.
2021) (“[Section] 666 has no such [“official act”] requirement and is distinguishable from 18
U.S.C. § 201.”).
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The provision’s broad but specific language offers far less room for lenity. The
First Circuit recently grabbed language from the Supreme Court’s jurisdictional
decisions involving § 666 and noted that the “Supreme Court has repeatedly ob-
served that § 666 uses ‘expansive, unqualified language’ in service of Congress’s
unique interest in protecting federal funds from misuse.”'**

Section 666’s basis in the Spending Clause and specific targeting of conduct
affecting state and local governments reduces, perhaps even eliminates, the bite
of federalism concerns (at least as a formal matter). And its deployment of ex-
pansive terms like “misapplication” opens the way to the very sort of conflict-of-
interest prosecutions that Skilling barred the mail- and wire-fraud statutes from
reaching.'%® Given the chance to restrict the sweep of “misapplication” in Kelly,
the Supreme Court avoided even using the word, even though it had been a key
part of the Third Circuit’s analysis below.'%° Lower courts have since reaffirmed
their broad readings of the term, at least in cases involving the diversion of funds
(not of the labor of public employees, as in Kelly).'*”

The Supreme Court’s sustained refusal to engage with the scope of § 666,
save in the handful of rulings focusing on the jurisdictional amounts,'*® took
dramatic form in a 2016 criminal-procedure case in which it blithely dropped a
footnote acknowledging, but not resolving, an important circuit conflict on
whether § 666 requires a quid pro quo or can, instead, extend to gratuities.'*

104. United States v. Abdelaziz, 68 F.4th 1, 31 (1st Cir. 2023) (citing Salinas v. United States, 522
U.S. 52, 56 (1997)).

105. See United States v. Cornier-Ortiz, 361 F.3d 29, 37 (1st Cir. 2004) (holding that “misapplica-
tion” includes “payments made for what was an underlying legitimate purpose but intention-
ally misapplied to undermine a conflict of interest prohibition”); United States v. Jimenez,
705 F.3d 1305, 1310-11 (11 Cir. 2013) (same). But see United States v. Thompson, 484 F.3d 877,
881 (7" Cir. 2007) (reading “misapplication” to cover only “theft, extortion, bribery, and sim-
ilarly corrupt act[s]” in an analysis showing how a court’s deep engagement with case facts
can sometimes lead it to reverse rather than affirm).

106. United States v. Baroni, 909 E.3d 550, 575-76 (3d Cir. 2018), revd, 140 S. Ct. 1565 (2020).

107. See United States v. Spirito, 36 F.4th 191, 202 (4th Cir. 2022) (distinguishing Kelly and up-
holding “misapplication” convictions based on the “unauthorized distribution” of funds to
others); United States v. Shulick, 18 F.4th 91, 108-10 (3d Cir. 2021) (same); see also United
States v. Leong, No. 21-00142, 2023 WL 3689520, at *3 (D. Haw. May 26, 2023) (relying on
Shulick to support a broad reading of Section 666).

108. See Salinas v. United States, 522 U.S. 52, 57 (1997) (holding that Section 666 extends to bribes
affecting federal funds); Fischer v. United States, 529 U.S. 667, 681 (2000) (concluding that
Medicare payments were “benefits” under the scope of Section 666); Sabri v. United States,
541 U.S. 600 (2004) (finding that Section 666 was a valid exercise of Article I authority);
Dixson v. United States, 465 U.S. 482 (1984) (holding that private nonprofit administrators
of federal housing grants were within the scope of Section 666).

109. Bravo-Fernandez v. United States, 580 U.S. 5, 15 n.4 (2016).
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That conflict continues, as the Fifth Circuit recently noted when slightly evening
out the “lopsided” circuit split on the issue.''°

Why such a studied refusal? One reason may well be that in § 666 the Su-
preme Court finds a textual specificity missing in the mail- and wire-fraud stat-
utes and the Hobbs Act—a specificity that limits (but doesn’t eliminate) its abil-
ity to cite congressional silence or invoke constitutional avoidance. Moreover, the
Spending Clause basis for the statute limits the Court’s ability to rely on feder-
alism canons, as it has done since McNally. Finally, in § 666, the Court also finds
a provision that seems to be explicitly targeted at some of the “normal” practices
it has strained to immunize from prosecution, including, in the absence of an
“official act” requirement (and maybe not even a quid pro quo one), the “mere”
phone calls in McDonnell.

Let us return to Percoco, and the “éminence grises” whose activities the Court
strained to keep out of the range of § 1346 bribery. Percoco was acquitted on
§ 666 bribery charges relating to the scheme forming the basis for the § 1346
counts that the Court addressed.''! His lawyer speculated that the jury had been
unable to find an “agency” relationship.''? Could someone, in the state or local
context, be charged under § 666 with giving such an informal power broker
money in exchange for a commitment to influence an officeholder in her thrall?
A subsection targets anyone who

corruptly gives, offers, or agrees to give anything of value to any person,
with intent to influence or reward an agent of an . .. [entity receiving
federal funds] in connection with any business, transaction, or series of
transactions of such organization, government, or agency involving any-
thing of value of $5,000 or more.'"?

Given that the provision targets the giving of money to a “person” to influ-
ence a government “agent” (thereby envisioning that the “person” may not be
an “agent”) the provision avoids criminalizing the retention of a lobbyist only if
“corruptly” does considerable work separating innocent conduct from culpable.
But of course, “corruptly” has been an interpretative workhorse for the Court

no. United States v. Hamilton, 46 F.4th 389, 396 (5th Cir. 2022); see Adam F. Minchew, Who Put
the Quo in Quid Pro Quo?: Why Courts Should Apply McDonnells “Official Act” Definition Nar-
rowly, 85 FORDHAM L. REV. 1793, 1811-13 (2017) (explaining the circuit split).

m. United States v. Percoco, 13 F.4th 158, 187-88 (2d Cir. 2021); Petition for Writ of Certiorari at
8, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-1158).

n2. Oral Argument at 10:27, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-1158),
https://www.supremecourt.gov/oral_arguments/audio/2022/21-1158
[https://perma.cc/sMVB-S27P].

1n3. 18 U.S.C. § 666(a)(2).
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when drawing just this distinction.''* The word has done yeoman work in lower
courts as well (as we have seen in the recent “obstruction of Congress” cases from
January 6),""® and we can expect it to do that here. Such a limiting interpretation
would also protect the power broker from being charged as an accessory.''®

The Supreme Court, if it chose to truly engage with § 666 (in contrast to its
drive-by analysis in Kelly), would doubtless be open to this move. Indeed, at the
Percoco oral argument, several justices focused on the “mens rea” of this “out-
sider” purchaser of influence.''” But the effort would require the close statutory
interpretation absent in its recent public-corruption cases. And Justice Gorsuch
could not so easily dismiss § 666 the way he did § 1346, when he demanded that
Congress “must do more than invoke an aspirational phrase and leave it to pros-
ecutors and judges to make things up as they go along.”''® Absent aggressive
constitutional-avoidance maneuvering, the Court’s ostensible embrace of textu-
alism and legislative supremacy might come home to roost.

In the end, however, and even once one includes § 666, the public-corrup-
tion statutes, as foreseeably interpreted, will do little to capture the conduct of
the power brokers featured in Percoco. On the facts of the case, a properly in-
structed jury might, the Court suggested, have properly convicted Percoco based
on his intent to resume his official position, or perhaps even on the theory that
his leaving was a “sham.”''® But not even the Solicitor General’s “functional”
theory of government office would have reached that shadowy figure lurking just
behind governmental structures —the one whose communications with actual

n4. See Arthur Anderson LLP v. United States, 544 U.S. 696 (2005).

n5. See United States v. Fischer, 64 F.4th 329, 339 (D.C. Cir. 2023); United States v. Sandlin, 575
F. Supp. 3d 16, 33-34 (D.D.C. 2021).

16. A Gebardi-like interpretation of Section 666 focusing on the limiting language of § 666(a)(1)
might also preclude holding a nonagent liable in this parallel subsection. See Gebardi v. United
States, 287 U.S. 112, 115-17 (1932) (holding that a woman who merely consented to be trans-
ported in violation of the Mann Act, without more, is not guilty of conspiring with her traf-
ficker to transport herself, and thereby creating an exception to conspiracy liability); United
States v. Hoskins, 902 F.3d 69, 80 (2d Cir. 2018) (noting the rule from Gebardi “that conspir-
acy and complicity liability will not lie when Congress demonstrates an affirmative legislative
policy to leave some type of participant in a criminal transaction unpunished”); see also Shu-
en Wee, The Gebardi “Principles”, 117 COLUM. L. REV. 115 (2017) (explaining the origins of the
Gebardi principle and how courts have applied the principle in disparate ways).

n7. Oral Argument at 36:30, 39:50, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-1158),
https://www.supremecourt.gov/oral_arguments/audio/2022/21-1158
[https://perma.cc/NSMQ-AMWP].

n8. Percoco, 598 U.S. at 337 (Gorsuch, J., concurring).
ng. Id. at 332 & n.3 (majority opinion).
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governmental officials are treated not as “official directives” but merely as sug-
gestions that they would fail to follow at their peril.'*°

1v. THE CHALLENGE OF INFLUENCE PEDDLING

Particularly in the current partisan environment, the Supreme Court’s stren-
uous efforts to protect “politics as usual” —less for fear that all participants will
face prosecution than for fear that a few will be improperly singled out—are
quite understandable. Yet its efforts to preclude statutory readings that create
such a risk never seem balanced with a concern that cramped readings of corrup-
tion statutes will make it harder to bring the very prosecutions that the Court
thinks should substitute for prophylactic regulation. As we shall see, the chal-
lenges of capturing corrosive influence peddling, and indeed even the most bla-
tant sales of official favor, are considerable.

Consider a major donor of “hard” or “soft” money benefitting an elected of-
ficial. Or maybe her spouse or close informal advisor—the one for whom the
office door is always open and often used. The person who all the official’s sub-
ordinates know has the ear, even the hand, of the official, and whose wishes are
backed, not by the force of law or bureaucratic hierarchy, but by the official’s
vindictiveness toward those ignoring the “requests” of her closest associates and
her favor toward those heeding them. That this individual’s influence is under-
regulated by criminal law and lacks direct democratic accountability is troubling
but inevitable in a world that accepts the diverse human relationships that sus-
tain us all. To what extent will we compound the problem of such unaccountable
power by allowing this close associate to sell or rent it to others? What do we do
about a modified version of McNally itself —one in which Hunt alone, without
partnering with a real government official, sets up the shell agency that other
insurance companies have to kick back to, but one in which the governor or some
other high government official has still given Hunt the ability to order the insur-
ance commissioner around?

The government tried to capture these scenarios in Percoco by following the
relevant statutes and using terms like “fiduciary duty” or “agency.” But those
terms get strained beyond recognition when applied to people like an official’s
spouse or close advisor. Spiderman’s salutary axiom—recently noted by Justice

120. In oral argument, the government put considerable emphasis on the ability of a “functional”
official who could be held to an obligation of “honest services” to “command” others. Oral
Argument at 49:11, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-1158),
https://www.supremecourt.gov/oral_arguments/audio/2022/21-1158
[https://perma.cc/NSMQ-AMWP].
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Kagan'?! —about power and responsibility just doesn’t translate well into formal
legal doctrine. But isn’t it odd to focus exclusively on Hunt’s obligations, instead
of those of the governor or other high state official who either knowingly allowed
his authority to be informally but effectively delegated for Hunt to sell, or will-
fully disregarded the likelihood that Hunt was doing that?'*?

It is tempting to propose an executive nondelegation doctrine, somehow re-
stricting the powers that an official can effectively hand over to those out of gov-
ernment, at least when those outsiders resell it for cash. At the core of the legis-
lative nondelegation doctrine (whatever its contours) is the idea that Congress
has indefeasible powers, for whose exercise it must be held accountable. And a
seminal case involved effective delegation, through the President, to private ac-
tors.'?* Why not a similar doctrine, perhaps, in the federal context, based on the
Appointments Clause, that bars officials from wholly outsourcing their author-
ity, even as an informal matter?

Yet the discontents and vagaries of current efforts to devise a legislative non-
delegation doctrine'** suggest that any such effort would be doomed to incoher-
ence and failure. So we may be left with a more troubling sort of toleration—of
an official formally accountable to the public disregarding her responsibility to
it. Had she sold her office, we would have § 666, or § 1346, or the Hobbs Act, or
§ 201 (if she had federal responsibilities),'*® or any number of other statutes.'*
But she is free to give it away, even financially profit from the informal delegation

121. Kimble v. Marvel Ent., 576 U.S. 446, 465 (2015) (invoking the Spiderman warning: “with
great power there must also come — great responsibility”) (quoting S. LEE & S. DITKO, AMAZ-
ING FANTASY NO. 15: SPIDER-MAN! 11 (1962)).

122. Cf. Joseph Gerth, Julian Carroll’s Sex Scandal May Be All We Remember of a 50-Year Political
Career, COURIER J. (July 27, 2017, 1:28 PM ET), https://www.courier-journal.com/
story/news/local/joseph-gerth/2017/07/27/kentuckys-julian-carrolls-sex-scandal-may-all-
we-remember-50-year-political-career-joseph-gerth/s13406001  [https://perma.cc/8CAR-
DWVQ] (recalling “the convictions and indictments of his aides in the years following his
time as governor”).

123. A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); see James M. Rice, The
Private Nondelegation Doctrine: Preventing the Delegation of Regulatory Authority to Private Parties
and International Organizations, 105 CALIE. L. REV. §39, 547 (2017).

124. See Daniel E. Walters, Decoding Nondelegation After Gundy: What the Experience in State Courts
Tells Us About What to Expect When We’re Expecting, 71 EMORY L.J. 417 (2022); Kristin E. Hick-
man, Foreword, Nondelegation as Constitutional Symbolism, 89 GEO. WASH. L. REV. 1079, 1137
(2021).

125. See Dixson v. United States, 465 U.S. 482, 496 (1984).

126. Some prosecutors are using the Travel Act, with its state-law-bribery predicates, in the wake
of McDonnell. Compare United States v. Ferriero, 866 F.3d 107, 127-28 (3d Cir. 2017) (finding
that a New Jersey bribery statute does not have an “official act” requirement), with United

States v. Defreitas, 29 F.4th 135, 145-46 (3d Cir. 2022) (finding that a Virgin Islands bribery
statute does have an “official act” requirement).
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so long as, perhaps, she has a long horizon (a soft landing after leaving office) or
there is some other impediment to drawing the tight nexus required for charge-
able bribes or gratuities.

The foregoing exploration of the “power-broker” problem highlights a four-
fold challenge to public-corruption prosecutions. First is the legislative chal-
lenge. Capturing betrayals of the public trust with criminal statutes that are both
attentive to common notions of “corruption” and politically acceptable to legis-
lators enmeshed in common political practice is challenging enough.

Second is the judicial, as any legislative response will inevitably leave room
for judicial interpretation, especially when statutes draw on common-law terms
like “fiduciary duty” and “agency” that courts take as their special province.'*”
When courts follow recent Supreme Court cases and shun fact-sensitive engage-
ment with betrayals of the public trust in favor of restrictive interpretations pro-
tecting “normal” politics, the burden on enforcers only increases.

Third is the evidentiary. Even were the law more receptive, all corruption
prosecutions would be rare commodities. Perhaps an informant or a flipped de-
fendant ready to help will give the FBI the predication and interest to wire up an
undercover agent or even get authorization for Title ITI surveillance. Perhaps an
investigative reporter will break a story with a partial investigative roadmap (alt-
hough the odds of this may decline, given the financial pressure on local investi-
gative journalism). Perhaps pressure from an investigation, possibly unrelated,
will prod a conspirator to beat his fellows in the race to the U.S. Attorney’s Office.
Maybe an honest citizen will complain. But none of these can be counted on,
even for conduct easily covered by the most constrained statutory interpreta-
tions.

The evidentiary issues lead to the final challenge: enforcer commitment. A
recent study found that between 1986 and 2018, U.S. Attorneys’ offices in New
Jersey and Eastern and Southern New York obtained fifteen percent of all federal
corruption convictions, and the top twenty offices account for the “vast majority”
of all such convictions.'*® These are target-rich environments, but that fact alone

127. See Richman, supra note 70, at 325.

128. Kristine Artello & Jay S. Albanese, Culture of Corruption: Prosecutions, Persistence, and Desist-
ence, 24 PUB. INTEGRITY 142, 148 (2022). Prosecution numbers for any single year are not very
useful for assessing office commitment or for assessing the nature of the cases. As the Trans-
actional Records Access Clearinghouse reports:

Federal prosecutors in the Eastern District of Louisiana (New Orleans) filed public
corruption charges against the largest number of defendants—a total of 34—in
public corruption cases across the nation during the first six month[s] of FY 2021.
A total of 31 out of 34 of these defendants were indicted in a single case arising out
of an investigation by the Coast Guard Investigative Service involving a “test score-
fixing scheme at a United States Coast Guard exam center.”
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does not tell the full story. I don’t diminish the efforts of so many smaller offices
around the country, but I'm also confident that these numbers are far more a
function of U.S. Attorney and FBI interest than of corruption base rates. Evi-
dence must be found and restrictive law navigated, but commitment and readi-
ness to push beyond the drugs, guns, child pornography, and immigration cases
that fill the dockets of all too many offices is likely the dominant factor. Reports
of conspicuous betrayals of the public trust may make prosecutorial blood boil,
but the prospect that the Supreme Court will narrow the statutes one plans to
use can still chill, making costly cases seem even less promising.

Enforcer commitment is even more of a challenge for the state and local au-
thorities that would optimally coordinate with federal prosecutors. The state
statutes, which often broadly reach “official misconduct,” are certainly there to
be used.'* Efforts to encourage their enforcement are underway, but there is a
long way to go."*° It’s often going to be a federal prosecution — perhaps with the
help of state enforcers —or nothing. And a Supreme Court preoccupied with
avoiding the criminalization of normal politics that does not equally worry about
capturing the diverse and nuanced ways official favor gets sold will allow the
corrupt to drift into the normal.

CONCLUSION

Tensions in the Supreme Court’s public-corruption jurisprudence are inevi-
table and probably inherent in the project. On one hand, principles of federalism
have combined with concerns about vagueness and First Amendment chill to
regularly produce (when the Court decides to take a case) restrictive statutory
interpretations that heighten the evidentiary burden on the prosecution. These
interpretations sometimes seem to demand that an official receive a sack of cash
while reciting some B-movie script.

On the other hand, more subtle cases will keep coming. When rolling out its
Strategy on Countering Corruption, the Biden Administration explained:

Official ~ Corruption  Prosecutions Have Increased, TRAC REeps. (May 4, 2021),
https://trac.syr.edu/tracreports/crim/646 [https://perma.cc/E9G7-E7FW].

129. See Ben Covington, Comment, State Official Misconduct Statutes and Anticorruption Federalism
After Kelly v. United States, 121 COLUM. L. REV. F. 273, 281-85 (2021).

130. Amie Ely, The Anticorruption Manual: Helping State Corruption Prosecutors Fill the Role the U.S.
Supreme Court Expects Them to Play, NAT'L AsS’N ATT’YS GEN., https://www.naag.org/attor-
ney-general-journal/the-anticorruption-manual-helping-state-corruption-prosecutors-fill-
the-role-the-u-s-supreme-court-expects-them-to-play [https://perma.cc/8GAV-DRYH].
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When government officials steal from public coffers or fix a contract to
reward a political crony, these actors directly transfer funding from es-
sential services to private interests. Corruption also indirectly contributes
to reduced public trust in state institutions, which in turn can add to the
appeal of illiberal actors who exploit popular grievances for political ad-
vantage. !

Much of the Strategy’s focus was on corruption abroad, but it was careful to
give due attention to the problem at home, for corruption corrodes democracy
and is inimical to good public policy here as well. The relative political insulation
of federal enforcers has long given them the capacity to pursue abuses of power
at the state and local level, and perhaps even the federal level. Yet because nailing
down the precise dimensions of a corrupt arrangement can be difficult indeed,
and because the arrangements themselves can be nuanced and elaborate, prose-
cutors will push for expansive charging theories.

Occasionally, the Court has demonstrated keen awareness of this tension. In
Evans, as we have seen, Justice Kennedy was concerned that “knowing winks and
nods” might avoid prosecution. Yet, eighteen years later, in Citizens United, Ken-
nedy could blithely observe that the fact that donors “may have influence over or
access to elected officials does not mean that these officials are corrupt. . .. The
appearance of influence or access, furthermore, will not cause the electorate to
lose faith in our democracy.”'*?

It would be wrong to suggest any titanic battle between a Justice Department
pursuing a core enforcement priority and a Court concerned about overcrimi-
nalization and partisan prosecutions in the political arena. After all, plenty of
officials get convicted and rely heavily on the Court’s precedents but find their
convictions nonetheless affirmed and their certiorari petitions denied. Still, the
Court’s recent interventions, however sporadic, have all been in one direction.
The message of Percoco privileged politics as usual over the private monetization
of government authority, and it remains to be seen whether legislative text will
make a difference.

Paul J. Kellner Professor of Law, Columbia Law School. Huge thanks to Kate Stith,
Michael Dreeben, and Lauren Ouziel for their enormously helpful comments on a pre-
vious draff.

131. United States Strategy on Countering Corruption, WHITE HOUSE (Dec. 2021),
https://www.whitehouse.gov/wp-content/uploads/2021/12/United-States-Strategy-on-
Countering-Corruption.pdf [https://perma.cc/H4MP-D9ZU].

132. Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 357-58 (2010).
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