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INTRODUCTION

For many years now I have been interested in developing more of an insti-
tutionalist and realist perspective on the dynamics of democracy and effective
political power, particularly in the United States. By this I mean a focus on the
systemic organization of political power and the ways that legal doctrines and
frameworks, as well as institutional structures, determine the modes through
which political power is effectively mobilized, organized, and encouraged or
discouraged. This perspective emphasizes, among other elements, the dynamic
processes through which winning coalitions are built or destroyed in the
spheres of elections and governance. The mutually influential relationship be-
tween these spheres ultimately determines the ways in which our democratic
institutions function or fail to function.

This focus on the organization, structure, and exercise of actual political
power in elections and in governance is what, in my view, characterizes “the
law of democracy” —a systematic field of study in law schools for only the last
twenty years or so." To sharpen up this initial description, I would contrast the
approach of the “law of democracy” to those approaches to constitutional law
and theory that center on protecting and developing the dignity, or the auton-
omy, or the “personhood” of the individual, and ensuring the equal treatment
of particularly vulnerable groups. These are the aspirations of Taking Rights Se-
riously, for example—the arresting book title that defines the approach of
someone who has been much on my mind lately, my recently deceased col-
league, Ronald Dworkin.”

Even more, however, I want to contrast my focus on the systemic organiza-
tion of political power to rights-oriented approaches applied to democracy it-
self.? By rights-oriented approaches, I mean approaches that focus on interpret-

1. For my most comprehensive development of that approach, see Richard H. Pildes, The Su-
preme Court, 2003 Term — Foreword: The Constitutionalization of Democratic Politics, 118 HARV.
L. REV. 29, 55—64 (2004). The first edition of the casebook, The Law of Democracy: Legal
Structure of the Political Process, which I co-authored with my friends and colleagues Sam Is-
sacharoff and Pam Karlan was published in 1998. Throughout this essay, and in all of my
work, I remain deeply indebted to both Sam and Pam. For a good historical account of the
field, see Heather K. Gerken, Keynote Address: What Election Law Has to Say to Constitutional
Law, 44 IND. L. REV. 7 (2010).

2.  RONALD DWORKIN, TAKING RIGHTS SERIOUSLY (1977).

3. In Politics as Markets: Partisan Lockups of the Democratic Process, 50 STAN. L. REV. 643 (1998),
Sam Issacharoff and I described this focus on the systemic organization of political power as
a structural approach to the law of democracy. In particular, we emphasized the systemic
value of promoting competitiveness in democratic politics as a key structural value that
ought to inform the law of politics. See id. at 646-48; see also Richard H. Pildes, The Theory
of Political Competition, 85 VA. L. REV. 1605 (1999) (elaborating the structural approach). For
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ing and elaborating in normative or doctrinal terms the general, broad, political
values of democracy, such as participation, deliberation, political equality, and
liberty, or the associated legal rights to political association, to free speech, to
the vote, or to political equality. These rights-oriented approaches typically pay
less attention to the structural or systemic consequences — the effects on the or-
ganization of political power—of concretely institutionalizing these abstract
ideals in specific settings. Rights-oriented perspectives also often rest, implicit-
ly, on a conception of democracy that envisions individual citizens as the cen-
tral political actors. We can see these approaches in constitutional doctrine, in
reformist advocacy about democracy, and in scholarship on democracy in polit-
ical theory, philosophy, and law.* My suggestion, however, is that these ap-
proaches can spawn, and have spawned, doctrines and policies that undermine
the capacity of the democratic system as a whole to function effectively. Instead
of this rights-based orientation, I want to encourage more focus on how politi-
cal power gets mobilized, gets organized, and functions (or breaks down).’

a critique of that structural approach and an endorsement of a more traditional rights-
oriented approach to these issues, see RICHARD L. HASEN, THE SUPREME COURT AND ELEC-
TION LAW: JUDGING EQUALITY FROM BAKER V. CARR TO BUSH V. GORE 143-56 (2003). For an
insightful review of the debates between structural and rights-oriented analyses of legal is-
sues concerning the organization of democracy, see Guy-Uriel Charles, Judging the Law of
Politics, 103 MICH. L. REV. 1099 (2005) (reviewing HASEN, supra).

4. As T have put it before, the Court’s approach to cases involving claims of rights concerning
the democratic process often “is conventional because it imports into the law of democracy
the same doctrinal tools, legal tests, and ways of framing the issues from more fully devel-
oped areas of constitutional law . . . .” Richard H. Pildes, Competitive, Deliberative, and
Rights-Oriented Democracy, 3 ELECTION L.J. 685, 687 (2004) (reviewing RICHARD A. POSNER,
LAW, PRAGMATISM, AND DEMOCRACY (2003)). For specific examples within constitutional
law, see Pildes, supra note 1, at 101—-30. For a similar recent criticism of the Court for failing
to recognize that interpretations of the “rights” of democracy must derive from an underly-
ing structural conception of the purposes of the democratic system as a whole, see Deborah
Hellman, Defining Corruption and Constitutionalizing Democracy, 111 MICH. L. REv. 1385
(2013).

5. For examples of this approach applied to the Voting Rights Act, in which I emphasize the
importance of focusing on forming winning political coalitions capable of exercising actual
governmental power, rather than on enhancing the descriptive representation of minority
groups, see Richard H. Pildes, Political Competition and the Modern VRA, in THE FUTURE OF
THE VOTING RIGHTS ACT 1—19 (David Epstein et al. eds., 2006); Richard H. Pildes, Is Vot-
ing-Rights Law Now at War with Itself? Social Science and Voting Rights in the 2000s, 80 N.C.
L. REv. 1517 (2002); and Richard H. Pildes, The Politics of Race, 108 HARvV. L. REV. 1359
(1995) (reviewing QUIET REVOLUTION IN THE SOUTH (Chandler Davidson & Bernard
Grofman eds., 1994)) [hereinafter Pildes, The Politics of Race]. For a kindred view, see Sam-
uel Issacharoff, Is Section s of the Voting Rights Act a Victim of Its Own Success?, 104 COLUM. L.
REV. 1710, 1716-20 (2004). For dissenting views, see Heather K. Gerken, Second-Order Diver-
sity, 118 HARV. L. REV. 1099, 1105, 1108—09 (2005); Michael S. Kang, Race and Democratic
Contestation, 117 YALE L.J. 734 (2008); and Pamela S. Karlan, Georgia v. Ashcroft and the Ret-
rogression of Retrogression, 3 ELECTION L.]J. 21 (2004).
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In this Feature, adapted from a lecture I gave at Yale Law School in No-
vember 2013, I will illustrate this approach by addressing a problem on many of
our minds, what my title calls “The Decline of American Government.” In
making this statement, I mean to appeal to a broad consensus of such a decline.
Therefore, I do not refer specifically to an inability to act in areas of partisan
conflict in which one side has a substantive policy preference for the status quo
(climate change policy, for example). Rather, I refer to arenas where there is
broad consensual agreement that government must act, in some fashion, but
where American government now seems incapable of doing so— or where gov-
ernment does act, but only after bringing the country or the world to the edge
of a precipice: government shutdown, the regular dancing on the knife’s edge
of the first U.S. government default, and the like. I do not want to suggest that
American government is in some state of extreme crisis; American democracy
has faced far more dramatic challenges before,’ and as democratic observers
from de Tocqueville to today have recognized, democracy is rarely “as bad as it
looks” at any particular moment.” It is enough to recognize serious dysfunction
even in only particular areas to motivate a search for deeper explanations, as
well as directions for possible paths forward.

I. POLITICAL FRAGMENTATION

I want to offer two main ideas about how to think about the decline of
America’s governance capacity and effectiveness.

First, I want to suggest that we cannot understand how our democratic in-
stitutions are designed and how they function without recognizing that a
uniquely American cultural sensibility and understanding of democracy —one
that I view as excessively romantic, particularly in the forms it takes today—
informs a good deal of the ways we design and reform our democratic institu-
tions. This uniquely romantic conception of democracy has, I believe, perverse-

6. For a moving account of the powerful challenge authoritarian styles of government were
perceived to pose in the 1930s to the desirability of democracy in America and more widely,
see IRA KATZNELSON, FEAR ITSELF: THE NEW DEAL AND THE ORIGINS OF OUR TIME 3-58
(2014).

7. DAVID RUNCIMAN, THE CONFIDENCE TRAP: A HISTORY OF DEMOCRACY IN CRISIS FROM
WORLD WAR I TO THE PRESENT 2 (2013). For a discussion of de Tocqueville’s views about
how democracies should be understood to respond to crises, see id. at 1—34. On a similar
note, while recognizing that American government currently is going through an era of
“sustained dysfunction,” Jack Balkin argues that this is best understood as a period of “con-
stitutional transition,” in which a new “constitutional regime” will eventually replace the
current one and in which government will no longer seem dysfunctional. Jack M. Balkin,
The Last Days of Disco: Why the American Political System Is Dysfunctional, 94 B.U. L. REv.
101, 102-03, 134 (2014).
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ly contributed to the decline of our formal political institutions. This will be
one of my themes: the dangers of democratic romanticism.

Second, in diagnosing the causes of government’s limited capacity to func-
tion effectively, there is a widespread temptation to focus on how polarized the
two dominant political parties have become (as well as on whether polarization
is asymmetric between the two parties).® Much of the commentary on polariza-
tion has focused on the difficulty of fitting America’s increasingly parliamen-
tary-like political parties into the Constitution’s institutional architecture of a
separated-powers system.’ The understandable concern that many have today
is whether in times of divided government—but not only then, given the Sen-
ate filibuster rule, which remains in place on policy matters—the absence of a
“majority government” will make it too difficult to generate the kind of con-
certed political action required for legislation.

If the concern about polarization is best understood as one about effective
governance, then we should perhaps refine the concern, particularly for prag-
matists searching for potentially productive directions of plausible reforms. To
do so, we should identify the issue not as political polarization alone but as one
of political fragmentation. By “fragmentation,” I mean the external diffusion of
political power away from the political parties as a whole and the internal dif-
fusion of power away from the party leadership to individual party members
and officeholders. My claim is that, for pragmatic reformers, political fragmen-
tation of the parties (most obviously visible, at the moment, on the Republican
side, but latent on the Democratic side as well) is a more important focus of at-
tention than polarization if we are to account for why the dynamics of partisan
competition increasingly paralyze American government. The government
shutdown and near financial default were not a simple product of party polari-
zation; they reflected the inability of party leaders to bring along recalcitrant
minority factions of their parties and individual members to make the deals
that party leaders believed necessary. The problem is not that we have parlia-
mentary-like parties. Rather, it might well be that our political parties are not
parliamentary-like enough: party leaders are now unable to exert the kind of ef-
fective party leadership characteristic of parliamentary systems.

If this analysis is correct, stronger parties—or parties stronger in certain
dimensions —ironically might be the most effective vehicle for enabling the
compromises and deals necessary to enable more effective governance despite

8.  See, e.g., Christopher Hare et al., Polarization is Real (and Asymmetric), VOTEVIEW BLOG (May
16, 2012), http://voteview.com/blog/?p=494 [http://perma.cc/GD7J-UJRK].

9. In earlier work, I have contributed to framing the issue in these terms. See, e.g., Daryl J. Lev-
inson & Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV. L. REV. 2312, 2316-30
(2006).
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the partisan divide. I will offer a quick sketch of a few policy proposals de-
signed to re-empower political party leaders in order to make government
more functional. But the specific proposals are less important in themselves
than as illustrations of a direction of reform that might enable more effective
governance in the enduring context of highly polarized political parties.

Il. DEMOCRATIC ROMANTICISM

Let me begin by impressing upon you the uniqueness of America’s practic-
es and institutions of democracy, taken as a whole, compared to those of other
mature, stable democracies.

Jacksonian-era reforms have bequeathed us the world’s only elected judges
and prosecutors.” Indeed, we elect more than 500,000 legislative and executive
figures, vastly more than any other country per capita (one elected official for
every 485 persons): we elect insurance commissioners, drainage commission-
ers, hospital boards, community college boards, local school boards, and on
and on." Furthermore, we lack independent institutions to oversee the election
process, such as specialized electoral courts, independent boundary-drawing
commissions, and independent agencies —institutions common in most demo-
cratic countries.” This leaves partisan, elected, and mostly local officials in con-
trol of much of the regulation and administration of the electoral process, out

10.  On America’s unique history of elected judges, see JED HANDELSMAN SHUGERMAN, THE PEO-
PLE’S COURTS: PURSUING JUDICIAL INDEPENDENCE IN AMERICA 5 (2012), which notes that
“almost no one else in the world has ever experimented with the popular election of judges”;
and Steven P. Croley, The Majoritarian Difficulty: Elective Judiciaries and the Rule of Law, 62
U. CHL L. REV. 689, 691 n.3 (1995). For a recent critique of elected judiciaries, see
James Sample et al., The New Politics of Judicial Elections 2000-2009, BRENNAN CTR.
FOR JUST. (Aug. 2010), http://www.brennancenter.org/sites/default/files/legacy/JAS-NPJE
-Decade-ONLINE.pdf [http://perma.cc/6PYB-26X4]. For a defense, see CHRIS W. BON-
NEAU & MELINDA GANN HALL, IN DEFENSE OF JUDICIAL ELECTIONS (2009). On the central
role of elected prosecutors at the state and local level in the criminal justice system, see DA-
VID GARLAND, PECULIAR INSTITUTION: AMERICA’S DEATH PENALTY IN AN AGE OF ABOLITION
47-48 (2010); WILLIAM J. STUNTZ, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE (2011).

n.  The 1992 Census of Governments, published by the U.S. Department of Commerce, puts
the number of elected officials at 513,200, which comes to one elected official for every 485
inhabitants in 1992. Gov’t Div., Bureau of the Census, 1992 Census of Governments, Volume 1:
Government Organization, Number 2: Popularly Elected Officials, at v, U.S. DEP'T COMMERCE
(1995), https://www.census.gov/prod/2/gov/gc/gc92_1_2.pdf [http://perma.cc/K3KB-43J5].
Federal and state officials account for only 3.8% of the total. Id. There does not appear to be
a more current version of this Census.

12.  See, e.g., Fabrice Edouard Lehoucq, Institutionalizing Democracy: Constraint and Ambition in
the Politics of Electoral Reform, 32 COMP. POL. 459, 468 (2000); Nicholas O. Stephanopoulos,
Our Electoral Exceptionalism, 80 U. CHIL L. REV. 769, 783-86 (2013).
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of a perverse belief that doing so makes the process more democratically ac-
countable to “us.””

Our administrative state, in general, is far more subject to democratic con-
trol than those of other well-established democratic countries. Although there
have been periods in which we embraced independent administrative agencies
based on ideals of political independence and expertise, such as in the Progres-
sive and New Deal Eras, the dominant and distinct characteristic of American
administrative government has been the emphasis on political control (legisla-
tive or executive) over administrative agencies or what is often called “demo-
cratic accountability.”* Indeed, the ever-increasing American skepticism of
“expertise” and pressure for more and more “popular” or “democratic” control
over our institutions makes it doubtful, in my view, that the political force
could be marshaled today to create an independent central banking system,
such as the Federal Reserve System created in 1913, if we were facing the issue
for the first time now.

As another reflection of the degree of political control over public admin-
istration perceived to be necessary in the United States, there are roughly 1,300
positions in the federal government that require Senate confirmation, from the
Supreme Court to the fifteen members of the National Council on Disability,
not to mention the vast amount of time that administrators spend after ap-
pointment subject to the political pressures of myriad congressional commit-
tees before which they testify constantly.” As another institutional example,
our democratic culture produced an extraordinarily fragmented banking sys-
tem for most of American history, from the 1830s until around the 1990s; this
made American banking exceptionally unstable and prone to crises relative to
the banking systems of some other democratic countries (averaging one crisis

13. Richard H. Pildes, Disputing Elections, in THE LONGEST NIGHT: POLEMICS AND PERSPECTIVES
ON ELECTION 2000, at 69 (Arthur J. Jacobson & Michel Rosenfeld eds., 2002); Daniel P.
Tokaji, Responding to Shelby County: A Grand Election Bargain, 8 HARvV. L. & POL’Y REV. 71
(2014).

14. The classic account of this transformation is Richard B. Stewart, The Reformation of Ameri-
can Administrative Law, 88 HARV. L. REV. 1667, 1669 (1975), which “traces the development
and disintegration of the traditional model” of administrative law and its replacement with
the “emerging interest representation model” of legitimacy for the American administrative
state.

15.  For data on the number of presidentially appointed, Senate-confirmed positions (known as
“PAS” positions), see DAVID E. LEWIS, THE POLITICS OF PRESIDENTIAL APPOINTMENTS: PO-
LITICAL CONTROL AND BUREAUCRATIC PERFORMANCE 2223, 81-89, 100, 203 (2008). See also
MAEVE P. CAREY, CONG. RESEARCH SERV., R41872, PRESIDENTIAL APPOINTMENTS, THE SEN-
ATE’S CONFIRMATION PROCESS, AND CHANGES MADE IN THE 112TH CONGRESS 7 (2012) (not-
ing that there were 1,200-1,400 PAS positions before 2012 legislative changes that eliminated
Senate confirmation for 163 of these positions).
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every decade).”® Democratic understandings and politics made our banking
system uniquely subject to local, popular political control; our laws generated a
highly disaggregated, decentralized system of tens of thousands of “unit”
banks (individual local banks, with no branches) that were regulated over-
whelmingly at the state level and thus politically controlled by coalitions of lo-
cal bankers and agrarian populists. Indeed, the leading political history of
banking systems in different countries characterizes the American banking sys-
tem throughout the 1830-1990 period as “crippled by populism.”"”

Even more to the point for my purposes now, Progressive Era reforms,
such as the state-imposed requirement that political parties choose their nomi-
nees through primary elections, have long made our political parties more sub-
ject to “popular control” than in virtually any other democracy.”® We take for
granted both that we vote for individual candidates, rather than for political
parties, and that the parties must choose their candidates in primary elections,
including for the most powerful elected office in the world. But primary elec-
tions are not the norm around the world — parties and their leadership choose
their standard-bearers in many democracies."

16. CHARLES W. CALOMIRIS & STEPHEN H. HABER, FRAGILE BY DESIGN: THE POLITICAL ORIGINS
OF BANKING CRISES & SCARCE CREDIT 168, 183, 201-02 (2014).

17.  Id. at 153-203. One stunning statistic to illustrate: “In 1914 there were 27,349 banks in the
United States, 95 percent of which had no branches!” Id. at 181. The prohibitions on branch
banking that precluded the rise of nationwide banking entities (as existed in countries with
more stable banking systems, such as Canada) meant that our local banks could not diversi-
fy risk broadly, including across regions, and made coordinating responses across banks
during liquidity crises all the more difficult. The causes in the late 2000s of the worst bank-
ing crisis since the Great Depression, after the bank consolidation era that started in the
1990s, is still much debated. For Calomiris’s and Haber’s views on that, see id. at 203-56; for
a recent review of a number of books on this issue, see Adam J. Levitin, The Politics of Finan-
cial Regulation and the Regulation of Financial Politics: A Review Essay, 127 HARV. L. REV. 1991
(2014).

18.  See LEON D. EPSTEIN, POLITICAL PARTIES IN THE AMERICAN MOLD 159-60 (1986) (“Nowhere
else in the western democratic world did parties look so evil, at least to middle-class citizens,
as they did in the United States.”).

19. For a brief summary of the gradual weakening of American political parties since the nine-
teenth century, see JOHN B. JuDIS, THE PARADOX OF AMERICAN DEMOCRACY: ELITES, SPECIAL
INTERESTS, AND THE BETRAYAL OF PUBLIC TRUST §—9 (2000). See also Susan E. Scarrow et
al., From Social Integration to Electoral Contestation: The Changing Distribution of Power Within
Political Parties, in PARTIES WITHOUT PARTISANS: POLITICAL CHANGE IN ADVANCED INDUS-
TRIAL DEMOCRACIES 138-41 (Russell J. Dalton & Martin P. Wattenberg eds., 2002) (listing
data from seventeen democracies, of which the United States is the only country regularly
permitting non-members to participate in candidate selection, and noting that “[i]n most
countries parties’ selection processes remain largely unregulated by the laws which carefully
govern aspects of public elections”); Gideon Rahat, Candidate Selection: The Choice Before the
Choice, 18 J. DEMOCRACY 157, 161—62 (2007) (candidate selection mechanisms that allow all
voters to take part, even those outside the party, are used primarily in the United States).
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Indeed, our parties are unique in other ways that reflect our unusual under-
standing of popular sovereignty. Our parties have long been relatively “skele-
tal” organizations that do not require the regular payment of party dues, in
contrast with political parties in most other countries, as well as most non-
party organizations.” To “join” a party in the United States is simply to check
a box on a form or take a party ballot during a primary election. Patronage hir-
ing and firing once played a role analogous to the role that membership dues in
other countries play, but that, we have concluded, violates the First Amend-
ment.” In the absence of dues and the power of party leadership to choose the
parties’ nominees, our parties have always been less tightly structured than
those in European democracies. The discipline of party control is particularly
firm in countries that use closed-list proportional representation electoral sys-
tems, in which voters can vote only for parties, not individual candidates. But
weakened political parties do not empower “the people”; they empower the or-
ganized interests that are most able to take advantage of a system of political
parties lacking sufficient organizational strength to countervail private forces.

20. EPSTEIN, supra note 18, at 144—47. Indeed, because the Voting Rights Act applies to certain
actions of the political parties, see Morse v. Republican Party of Va., 517 U.S. 186 (1996), it is
conceivable that a party’s requirement of dues payments might be considered an illegal poll
tax. Whether Morse survives later decisions, such as California Democratic Party v. Jones, 530
U.S. 567 (2000), remains uncertain.

21 See Bd. of Cnty. Comm’rs v. Umbehr, 518 U.S. 668 (1996) (banning patronage decisions in
the transfer and promotion of independent contractors); Rutan v. Republican Party, 497
U.S. 62 (1990) (doing the same for public employees, reasoning that “[t]o the victor belong
only those spoils that may be constitutionally obtained”); see also Branti v. Finkel, 445 U.S.
507 (1980) (banning patronage firing where party affiliation was not required for effective
performance of office); Elrod v. Burns, 427 U.S. 347 (1976) (banning patronage firing). For
a dissenting view on the patronage cases, see Justice Scalia’s argument that the constitution-
al ban on patronage “reflects a naive vision of politics and an inadequate appreciation of the
systemic effects of patronage in promoting political stability and facilitating the social and
political integration of previously powerless groups.” Rutan, 497 U.S. at 103 (Scalia, J., dis-
senting). Justice Scalia further argued:

[P]atronage stabilizes political parties and prevents excessive political fragmenta-
tion—both of which are results in which States have a strong governmental inter-
est. Party strength requires the efforts of the rank and file, especially in the “dull
periods between elections,” to perform such tasks as organizing precincts, regis-
tering new voters, and providing constituent services. Even the most enthusiastic
supporter of a party’s program will shrink before such drudgery, and it is folly to
think that ideological conviction alone will motivate sufficient numbers to keep
the party going through the off years. Here is the judgment of one such politician,
Jacob Arvey (best known as the promoter of Adlai Stevenson): Patronage is a
“necessary evil if you want a strong organization, because the patronage system
permits of discipline, and without discipline, there’s no party organization.”

Id. at 104 (quoting Elrod v. Burns, 427 U.S. 347, 385 (1976) (Powell, J., dissenting)); and M.
TOLCHIN & S. TOLCHIN, TO THE VICTOR 36 (1971)).
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In at least twenty-three states we bypass formal institutional politics altogether
through practices of direct democracy such as ballot initiatives, referenda, and
recall tools that no other democracy uses to such an extent, especially since the
revival of direct democracy in America that began in 1978 with the symbol of
the “property tax revolt,” California’s Proposition 13.”

One of the best comparative accounts of the way in which the unique fea-
tures of American democracy combine to affect both elections and governance
remains Anthony King’s book, Running Scared: Why America’s Politicians Cam-
paign Too Much and Govern Too Little.”® Using the concrete experiences of spe-
cific candidates and elected officials in the United States, Great Britain, and
Canada, King identifies several features of the American democratic process
that make American politicians “more vulnerable, more of the time, to the vi-
cissitudes of electoral political politics than are the politicians of any other
democratic country.”” The unique features that combine to create this extreme
vulnerability are the extremely short terms of office in the House; the use of
primary elections in addition to general elections; the weakness of American
political parties, which requires American candidates to be much more depend-
ent on their own ability to raise money and get their message out; and the high
costs of campaigns in the United States compared to those in several other
democratic countries.”

The fact that American democracy exhibits these unique structures and fea-
tures across so many different institutions in so many different domains is no
accident. Underlying our institutions and practices is a singular democratic po-
litical culture that has always rested on a unique vision and understanding of
the ideas of “popular sovereignty” and “self-government.” Indeed, I believe the
very term “popular sovereignty” is invoked much more commonly in the Unit-
ed States than anywhere else. Put simply, I would say that American democrat-
ic culture has long had a distinctively individualistic way of understanding the
“right” of self-government. This vision and the design of our political institu-
tions have been mutually constitutive and reinforcing; as this unique under-
standing of popular sovereignty has led to institutional structures more subject

22. See SAMUEL ISSACHAROFF, PAMELA S. KARLAN & RICHARD H. PILDES, THE LAW OF DEMOCRA-
CY: LEGAL STRUCTURES OF THE POLITICAL PROCESS 935-38 (4th ed. 2012) (giving an overview
of direct democracy); Nathaniel A. Persily, The Peculiar Geography of Direct Democracy: Why
the Initiative, Referendum, and Recall Developed in the American West, 2 MICH. L. & POL’Y REV.
11 (1997) (describing the dominance of plebscitary forms of American democracy utilized in
the American West).

23. ANTHONY KING, RUNNING SCARED: WHY AMERICA’S POLITICIANS CAMPAIGN TOO MUCH AND
GOVERN TOO LITTLE (1997).

24. Id. at3.
25. Id. at 29-30.
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to unusually direct popular control, the longstanding existence of these institu-
tions has helped entrench and validate the cultural understandings. I will refer
to the feature of American democratic culture embodied in the ideas and insti-
tutions that I have been describing as the “individualistic conception of demo-
cratic government.”

More specifically, our culture uniquely emphasizes—I would say, romanti-
cizes — the role and purported power of individuals and direct “participation” in
the dynamics and processes of “self’-government. This culture too often envi-
sions an individualized form of political action, in which the key democratic el-
ements are individual citizens, often pictured in splendid isolation, and a dem-
ocratic politics that arises through spontaneous generation. This vision
obscures the ways in which participation must be mobilized, organized, and
aggregated to be effective; even worse, the pull of this vision often has led re-
formers and scholars to fail to appreciate the way in which “reforms” are likely
to work in practice, given that the most effectively organized and mobilized ac-
tors will seize the advantage these reforms open up. As part of this romanti-
cized picture of democracy, we uniquely distrust organized intermediate insti-
tutions standing between the citizen and government, such as political parties.

We can observe elements of this idealized image as far back as the Federal-
ist Papers. Despite the brilliance and realist convictions of the Federalist Pa-
pers, these documents conceive of elections and government essentially in a
kind of political vacuum. They offer no account of the critical role for interme-
diate political actors in mobilizing and organizing voters in elections (indeed,
they conceived of elections as affairs of acclamation, not competitive political
contests). Similarly, they do not provide an account of the need for organized,
intermediary groups within elected government, such as caucuses and parties,
to enable the concerted action necessary for government to function effective-
ly.** Like other eighteenth-century political thinkers, the Framers disdained
political parties; recoiled when government soon divided into two distinct and
warring Federalist and Republican camps; and viewed this division as a neces-
sary temporary evil, not a permanent, legitimate feature of democracy.” The

26. See ISSACHAROFF, KARLAN & PILDES, supra note 22, at 7, 215; NANCY L. ROSENBLUM, ON THE
SIDE OF THE ANGELS: AN APPRECIATION OF PARTIES AND PARTISANSHIP 89-92 (2008).

27. As Richard Hofstader famously put it, the “root idea” of English and American political
thought in this era was that political parties were “evil.” RICHARD HOFSTADTER, THE IDEA OF
A PARTY SYSTEM: THE RISE OF LEGITIMATE OPPOSITION IN THE UNITED STATES, 1780-1840, at
9 (1970). See generally GERALD LEONARD, THE INVENTION OF PARTY POLITICS: FEDERALISM,
POPULAR SOVEREIGNTY, AND CONSTITUTIONAL DEVELOPMENT IN JACKSONIAN ILLINOIS
(2002) (writing about the political landscape in the late eighteenth century). For a broad
synthetic account of the central and powerful role of “antipartyism” in Western political
thought, see ROSENBLUM, supra note 26.

815



THE YALE LAW JOURNAL 124:804 2014

worldview at the time of the Constitution’s framing encompassed citizens,
elections, and government—but not the connective tissue of political parties,
caucuses, and organizations that are so essential to organizing effective political
power within the spheres of elections and governance. Of course, the eight-
eenth century’s vision of political representation was more elitist than ours, but
its blindness to all of the critical intermediate organizations among citizens,
elections, and government reflects a characteristically American way of think-
ing about democracy that has endured. We can see this in American foreign
policy as well, in the naive view that immediate elections will bestow legitimate
and meaningful democracy on places emerging from non-democratic pasts,
without regard to whether various underpinnings of democracy, such as a plu-
rality of organized political groups competing for power, or a robust, inde-
pendent press, have had a chance to develop.

The individualized conception of democratic government has pervasively
shaped, and continues to shape, American democracy. We see this in institu-
tional design, common critiques of democracy, and reformist efforts to “im-
prove” American democracy. The conception is largely taken for granted, if
recognized at all, let alone questioned. Since at least the Jacksonian era, the ap-
peal to more “popular empowerment” or participation as the cure for political
corruption has been a constant cultural and political theme in American de-
mocracy” —even as we struggle to correct for the dysfunctions that previous
generations of reform in this direction have brought about.” For example, in
1974 when Congress overturned the old seniority-based congressional commit-
tee system to dilute the power of committee chairs—at the time, conservative
Southern Democrats — the result was the proliferation of committees and sub-
committees. Yet some have argued that by undermining the power of commit-

28. See SEAN WILENTZ, THE RISE OF AMERICAN DEMOCRACY: JEFFERSON TO LINCOLN (2005).
Among other things, Wilentz details the practice that President Andrew Jackson celebrated
as “rotation in office,” which, when it turned out to look less appealing, we came to call pat-
ronage, and was a reformist effort to purge government of an “insider political establish-
ment.” Id. at 315-17. See also DANIEL WALKER HOWE, WHAT HATH GOD WROUGHT: THE
TRANSFORMATION OF AMERICA, 1815-1848, at 488—98 (2007) (discussing voting during the
Jackson administration).

29. For a similar view, see KING, supra note 23, at 172:

The paradox that has resulted is an obvious one. It is easily stated. Recent history
suggests that when large numbers of Americans become dissatisfied with the
workings of their government they call for more democracy. The more they call
for more democracy, the more of it they get. And the more of it they get the more
dissatisfied they become with the workings of their government. And the more
they become dissatisfied with the workings of their government, the more they
call for more democracy. And the more they call for more democracy, the more of
it they get. And the more of it they get, the more dissatisfied they become. . . .
And so it goes, the cycle endlessly repeating itself.
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tee chairs and diffusing power within Congress in this more “democratic” way,
the net result has been to increase the power of private interest groups to block
legislation by expanding further the number of veto points in the system,
thereby diluting political power.*

Indeed, the central impulse behind many of our democratic reform efforts
is not to criticize or challenge the individualist conception of democracy, but to
insist on yet more “participation” and other ways of “empowering” individual
citizens as the solution to our democratic disaffections. We require so many of
our institutions to be chosen through elections, for example, on the view that
“citizen” control will keep officials hewing closer to the common good, without
any realistic assessment of how the electoral process actually works; with ro-
manticized views of how much interest most citizens will take (or rather, fail to
take) in voting for lower-level offices; and without regard for the degree to
which organized private interests will be able to dominate in low turnout, low-
salience elections. This approach is a longstanding one. For example, not only
do we elect school boards in many parts of the United States, but Progressive
Era policies urged that these (and other) local elections be held on a separate
timetable from general elections, so that local decision making would be “more
pure” and not entangled in broader political issues.* Yet if turnout in school
board elections is exceedingly low, it is even lower when these elections are
held oft-cycle; not surprisingly, the one interest that is always well represented
in school board elections, no matter when they are held, is that of teachers,
who have among the most direct stake in school board policies. Perhaps also
not surprisingly, recent empirical work “is strikingly clear” in demonstrating
that the lower the turnout in such elections, the more electoral and political in-
fluence teachers have —and the higher teacher salaries become as a result.*” Our
culture seems to reel from one democratic dysfunction, to which the solution is
more citizen empowerment, to another, in which we must face up to the per-
verse consequences of this prior solution, only to try yet another way to ensure
more transparency and citizen control.

I want to push back a bit against that culture and the romantic vision of in-
dividualistic self-government animating it.

30. See David Frum, The Transparency Trap: Why Trying to Make Government More Accountable
Has Backfired, THE ATLANTIC, Aug. 13, 2014, http://www.theatlantic.com/magazine/archive
/2014/09/the-transparency-trap/375074 [http://perma.cc/SXJ2-2KEA].

31.  SARAH F. ANzIA, TIMING & TURNOUT: HOW OFF-CYCLE ELECTIONS FAVOR ORGANIZED
GROUPS 167 (2014).

32. Id. at 166.
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I11. THE CAUSES OF POLARIZATION

To begin to do that, I now turn to my analysis of why our political institu-
tions have become so paralyzed in recent years.

It is well-known that our era of governance is constituted by what I have
called “hyperpolarized political parties.” By all conventional measures, the
parties in government are more polarized than at any time since the late nine-
teenth century.* But keep in mind that partisan polarization is not necessarily
bad, or all bad, from a broader democratic perspective. Political polarization,
from my point of view, is a concern primarily insofar as it affects the capacity
for governance. Others might be troubled with a political culture characterized
by divisiveness, lack of civil disagreement, and the like, but my dominant con-
cern is polarization’s consequences for effective governance. Indeed, polariza-
tion might well involve tragic conflicts between the domains of voting and
governance, a much more general conflict in democratic practice than demo-
cratic theory has recognized. As responsible party government advocates have
long argued, coherent and sharply differentiated political parties increase voter
turnout, make the most salient cue in voting—the political party label —more
meaningful, and through that cue enable voters to hold officeholders more
meaningfully accountable.® As a result, party polarization has distinct electoral
benefits; it is not a matter of all cost and no benefit. We should therefore view
partisan polarization as a significant problem only if and when its costs are
substantial enough to outweigh these electoral benefits. Preventing govern-
ment from taking effective action, even when broad agreement exists to the ef-
fect that government must act in some form, signals that the costs of polariza-
tion outweigh its benefits substantially enough to justify searching for
measures that could mitigate these costs, including institutional design
measures.

33. Richard H. Pildes, Why the Center Does Not Hold: The Causes of Hyperpolarized Democracy in
America, 99 CALIF. L. REV. 273, 330 (2011).

34. See NOLAN MCCARTY ET AL., POLARIZED AMERICA: THE DANCE OF IDEOLOGY AND UNEQUAL
RICHES 15—70 (2006); DAVID W. ROHDE, PARTIES AND LEADERS IN THE POSTREFORM HOUSE
13-16 (1991); BARBARA SINCLAIR, PARTY WARS: POLARIZATION AND THE POLITICS OF NA-
TIONAL POLICY MAKING 3-35 (2006); JEFFREY M. STONECASH ET AL., DIVERGING PARTIES:
SociAL CHANGE, REALIGNMENT, AND PARTY POLARIZATION 18 (2003); Michael Barber & No-
lan McCarty, Causes and Consequences of Polarization, in AM. POL’Y SCI. ASS’N, NEGOTIATING
AGREEMENT IN POLITICS 19, 20 (Jane Mansbridge & Cathie Jo Martin eds., 2013).

35. See AUSTIN RANNEY, THE DOCTRINE OF RESPONSIBLE PARTY GOVERNMENT: ITS ORIGINS AND
PRESENT STATE (1954). See generally Elizabeth Garrett, Voting with Cues, 37 U. RICH. L. REV.
1011 (2003) (describing how voters glean meaning from political party labels and other sig-
nals).
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To understand what measures might be most effective—and to justify my
argument that our search should move in a dramatically different direction
than is typically suggested by those troubled by extreme partisan polariza-
tion—1I need to begin by explaining the causes and suggested “cures” for our
world of hyperpolarized political parties. What has caused the dramatic parti-
san polarization of our era? Polarization is not, in my view, a product of recent,
or relatively contingent, forces or individual personalities.

I have argued that the hyperpolarization of today’s parties is overwhelm-
ingly a product of long-term historical and structural forces.** These forces
were launched into motion with the Civil Rights Era of the 1960s, particularly
the Voting Rights Act, as African Americans (and many poor whites) began the
process of becoming full political participants.” It is easy to forget that, from
roughly the 1890s until the Civil Rights Era, the entire South was an artificially
created one-party monopoly of the Democratic Party.?® The process of ending
this unnatural political monopoly began in 1965, but the full effects of this
change did not take place overnight; it took several decades of dynamic and
mutually reinforcing processes for the Democratic Party in the South to move
toward the left, for a robust and fully competitive Republican Party to rise, and
for conservative whites to shift their party identification for Senate, House,
state, and local elections to the Republican Party.*

Not until the 1990s, remarkably enough, do we see the kind of two-party
political system in the South that the rest of the country had throughout the
twentieth century.** In my view, the racial redistricting regime of the Voting
Rights Act (VRA) contributed to this process. The VRA took hold for the first
time in the redistrictings of the 1990s as a result of the 1982 amendments to
Section 2 of the VRA and, perhaps even more importantly, the Supreme
Court’s 1986 Thornburg v. Gingles decision.* The post-1990s redistricting re-
gime shifted the political representation of the Democratic Party in the South
towards its most liberal wing, dramatically reduced the number of officehold-

36. See Pildes, supra note 33, at 287-97.
37. Id. at 287-88.
38. Id. at297.

39. See Richard H. Pildes, Democracy, Anti-Democracy and the Canon, 17 CONST. COMMENTARY
295, 301-04 (2000) [hereinafter Pildes, Democracy, Anti-Democracy]; Pildes, supra note 33, at
288, 292—-93.

40. See EARL BLACK & MERLE BLACK, THE RISE OF SOUTHERN REPUBLICANS (2002) (accounting
for the lack of Republicans in the South until the twentieth century).

4. 42 US.C. § 1973 (2012); 478 U.S. 30 (1986) (holding that a redistricting plan that resulted
in dilution of black citizens’ votes violated Section 2 of the Voting Rights Act).
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ing moderate white Democrats in the South, and facilitated the rise of many
more overwhelmingly conservative and Republican districts.**

Through this revolutionary set of historical changes, the two political par-
ties, at both national and state levels, became “purified” into far more ideologi-
cally coherent entities. Voters now sort themselves into the two parties over-
whelmingly, and correctly, by ideology, so that nearly all liberals are now
Democrats, all conservatives now Republicans.® This simply had not been the
case for most of the past century.

If you accept my view on this, then it follows that the highly polarized par-
tisan structure of our democratic politics should not be seen as aberrational. It
should be understood as the “new normal.” Instead of being the product of
contingent features of our present institutions or our present political moment,
it is the result of deep and long-term historical processes. In other words, po-
larization should be accepted as a fact likely to be enduring for some time, not
something that we can design away.

Nonetheless, a great deal of intellectual and reformist energy has been
spent on the search for reformist solutions to extreme partisan polarization.
This energy has been directed to restoring “the disappearing center” in Ameri-
can democracy.* Given the recommended remedies for polarization that I de-
scribe below, it becomes necessary to explore briefly why certain solutions for
polarization are likely to be unavailing and indeed, why such “fixes” might
even be perverse, if the goal is to enable a more effective set of political institu-
tions capable of overcoming current paralysis.

“Fixes” for polarization can be categorized into two forms. The first in-
volves changes to the institutional structures of elections that will shift the mix of
candidates and officeholders to empower a critical mass of more centrist office-
holders who can bridge partisan divides. These institutional-design proposals
include familiar ones that have been offered —open primaries; independent
commissions to perform redistricting, perhaps with instructions to maximize

42. In 1991, the last year before redistricting, the South’s congressional delegation consisted of
seventy-two white Democrats, five black Democrats, and thirty-nine white Republicans; a
decade later, under the districts created in 1992, there were thirty-seven white Democrats,
sixteen black Democrats, and seventy-one white Republicans (and one Independent). BLACK
& BLACK, supra note 40, at 13; see also Pildes, The Politics of Race, supra note s, at 1364-65 (de-
scribing the changes that occurred after redistricting). Of course, there were significant
secular changes that were the most important set of forces driving the rise of Republicanism
in the South, but the extreme, nearly overnight change in a few years after the redistricting
of the 1990s accelerated those secular forces.

43. MATTHEW LEVENDUSKY, THE PARTISAN SORT: HOW LIBERALS BECAME DEMOCRATS AND
CONSERVATIVES BECAME REPUBLICANS 38—77 (2009).

44. See, e.g., ALAN 1. ABRAMOWITZ, THE DISAPPEARING CENTER: ENGAGED CITIZENS, POLARIZA-
TION, AND AMERICAN DEMOCRACY 139—57 (2010).
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competition; changes to internal legislative rules—and less familiar ones: elim-
inating laws banning “sore-loser” candidacies;* moving to instant-runoff vot-
ing; or even more radically, abolishing primaries altogether and returning to a
system of candidate selection by party leaders.

On the institutional front, the two fixes that have received the most atten-
tion are ending gerrymandering and opening up primary elections to a broader
electorate than just party members. These changes might be desirable for many
reasons, but in determining whether institutional-design changes in these areas
are likely to make a meaningful contribution to reducing partisan polarization,
we ought not be too sanguine about this prospect as more empirical evidence
mounts.*® T continue to be more optimistic that changes to the structure of
primary elections could make a difference, but there is little systematic empiri-
cal evidence to support this hope.*’

The second category of reforms, on which I would like to focus more, seeks
to reduce polarization in government by empowering “the people” more effec-

45. For a critique of bans on sore-loser candidacies, see Michael S. Kang, Sore Loser Laws and
Democratic Contestation, 99 GEO. L.J. 1013 (2011).

46. On gerrymandering, much of the discussion tends to conflate the issue of increasingly “safe
seats” for one party or the other, which has occurred, with gerrymandering as the cause for
the rise of these safe seats. Many empirical studies now conclude that the increasing geo-
graphic concentration of Democrats in urban areas, and their geographic isolation in college
towns and certain other areas, is the major cause for the rise of these safe seats. See, e.g.,
NOLAN MCCARTY ET AL., POLARIZED AMERICA: THE DANCE OF IDEOLOGY AND UNEQUAL
RICHES (2006); Nolan McCarty et al., Does Gerrymandering Cause Polarization? 53 AM. J.
POL. SCL. 666 (2009); Jowei Chen & Jonathan Rodden, Op-Ed, Don’t Blame the Maps,
N.Y. TIMES, Jan. 24, 2014, http://www.nytimes.com/2014/01/26/opinion/sunday/its-the
-geography-stupid.html [http://perma.cc/QPGs-E8DY]. The most comprehensive study to
date, which focuses only on elections to state legislatures and not Congress, examines both
effects within states that change their primary system and the behavior of state legislators
selected via different primary election structures. This study reveals no effect of different
primary election structures on partisanship of those elected. Eric McGhee et al., A Primary
Cause of Partisanship? Nomination Systems and Legislator Ideology, 58 AM. J. POL. SCI. 337
(2014).

47. We have only anecdotal evidence at this stage from more novel forms of primaries, like the
“top-two” primary used recently in California and Washington, and the data analyses tend
to be in tension with each other thus far. Compare Thad Kousser et al., Reform and Repre-
sentation: Assessing California’s Top-Two Primary and Redistricting Commission (Aug. 27,
2013) (working paper), http://ssrn.com/abstract=2260083 [http://perma.cc/LYX5-LVDW]
(concluding that for California’s congressional delegation, the gap between voter and legis-
lator ideology actually expanded from 2010 and 2012, after California had adopted the top-
two primary and redistricting reform), with Christian R. Grose, The Adoption of Electoral Re-
forms and Ideological Change in the California State Legislature, SCHWARZENEGGER INST., UNIV.
S. CaL, http://schwarzeneggerinstitute.com/electoral-reforms-report [http://perma.cc/4PsD
-Y75P] (concluding that the California state legislature become more moderate and less po-
larized after these reforms went into effect).
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tively. The idea is that greater citizen participation will be a solvent for political
dysfunction and polarization. This idea is premised on the assumption that
partisan polarization is not in us, but in our political parties; polarization in our
formal politics is a corruption or distortion of the more moderate, centrist poli-
tics that we would have if only we could find ways to give “the people” more
direct control or influence over elections and governance. The idea is part of a
recurring wish or vision throughout American political history. But there are
good reasons to distrust this idea and even to think that institutional efforts to
reflect popular empowerment would make polarization worse, not better.

While earlier academic work suggested that “the public” was more centrist
than those holding public office, more recent works reveal that polarization in
government is not so obviously a distortion or corruption of the larger public’s
less polarized views. Alan Abramowitz has shown that “politically engaged citi-
zens” are just as polarized as the parties in government.** Being “engaged” in
this sense means little more than taking part in the most basic forms of demo-
cratic participation, such as: voting; trying to persuade a friend or neighbor to
vote; displaying a bumper sticker or yard sign; giving money; or attending a
campaign rally or meeting. Abramowitz’s findings therefore pose a serious
challenge to the idea that more participation will translate into less polariza-
tion.*’

Shanto Iyengar and his co-authors have found that partisans are far more
uncomfortable today than in the past with their children marrying those who
identify with the other party.® And while citizens overall might not be as ideo-
logically extreme as they are partisan, we are highly sorted along partisan terms
today; 92% of Republicans are more conservative than the median Democrat,
while 94% of Democrats are more liberal than the median Republican (twenty
years ago, the figures were 64% and 70%, respectively).” The percentage of

48. ABRAMOWITZ, Supra note 44.

49. Abramowitz’s findings about politically engaged citizens were recently replicated in the ma-
jor study from the Pew Research Center, which concluded that “[o]n measure after meas-
ure—whether primary voting, writing letters to officials, volunteering for or donating to a
campaign —the most politically polarized are more actively involved in politics, amplifying
the voices that are the least willing to see the parties meet each other halfway.” Political
Polarization in the American Public: How Increasing Ideological Uniformity and Partisan
Antipathy Affects Politics, Compromise, and Everyday Life, PEW RESEARCH CTR, (June
12, 2014), http://www.people-press.org/2014/06/12/political-polarization-in-the-american
-public [http://perma.cc/MD3M-HX9H] [hereinafter Pew Report].

so. Shanto Iyengar et al., Affect, Not Ideology: A Social Identity Perspective on Polarization, 76 PUB.
OPINION Q. 405, 415—-18 (2012) (concluding that data demonstrate “that both Republicans
and Democrats increasingly dislike, even loathe, their opponents”).

51. Pew Report, supra note 49. On the difference between political extremism and political
sorting along partisan lines, see Morris Fiorian, Americans Have Not Become More
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those who are consistently liberal or conservative, rather than having a mix of
such views, has doubled from 10% to 21% over the past two decades.” As Marc
Hetherington and others report, those who identify with one party express far
more negative feelings about the other party than in the past; those of the op-
posite party to the President now largely report not trusting the government at
all.®® A major recent study by the Pew Research Center finds that in 1994, only
17% of Republicans and 16% of Democrats had “very unfavorable” views of the
opposite party, while today 43% of Republicans and 38% of Democrats hold
such views.* Other social scientists suggest that the public is even more ex-
treme in its policy views than those in office or, at the least, that those whose
views are categorized as “moderate” are actually ideologically polarized too.” In
addition, citizens, activists, and elected officeholders now see more issues in
one-dimensional, partisan terms. As Carsey and Layman find: “The data are
clear: across all three major domestic issue areas —social welfare, race, and cul-
ture —there has been a steady increase in the gap between Democratic and Re-
publican citizens, elected officials and activists.”® In state politics, we see a pat-
tern similar to that in Congress. On average, state legislatures are becoming
significantly more polarized.”

Polarized, WASH. POST: MONKEY CAGE (June 23, 2014), http://www.washington
post.com/blogs/monkey-cage/wp/2014/06/23/americans-have-not-become-more-politically
-polarized [http://perma.cc/87L6-PSB7] (critiquing the Pew Report, supra note 49, as hav-
ing mischaracterized its findings).

52. Pew Report, supra note 49.

53. Marc Hetherington & Thomas Rudolph, Why Don’t Americans Trust the
Government? Because the Other Party Is in Power, WASH. POST: MONKEY CAGE
(Jan. 30, 2014), http://www.washingtonpost.com/blogs/monkey-cage/wp/2014/01/30/why
-dont-americans-trust-the-government-because-the-other-party-is-in-power [http://perma
.cc/6H6M-Y384]; see also Jonathan Haidt & Marc J. Hetherington, Look How
Far Weve Come Apart, N.Y. TIMES: CAMPAIGN STOPS (Sept. 17, 2012, 9:48
PM), http://campaignstops.blogs.nytimes.com/2012/09/17/look-how-far-weve-come-apart
[http://perma.cc/HR4A-KMDL].

54. Pew Report, supra note 49.

s5.  See, e.g., David E. Broockman, An Artificial ‘Disconnect’?® Assuming Americans Are Reliably
Ideological Masks Public Support for Policies More Extreme than Politicians Pursue (Jan. 8,
2014) (unpublished manuscript) (on file with author).

56. Thomas Carsey & Geoffrey Layman, Our Politics Is Polarized on More Issues than Ever Before,
WasH. PoST: MONKEY CAGE (Jan. 17, 2014), http://www.washingtonpost.com/blogs
/monkey-cage/wp/2014/01/17/0our-politics-is-polarized-on-more-issues-than-ever-before
[http://perma.cc/D937-65YD].

57. See, e.g., Boris Shor & Nolan McCarty, The Ideological Mapping of American Legislatures, 105
AM. POL. SCI. REV. 530, 546—47 (2011); Nolan McCarty et al., Geography and Polarization 2
(Aug. 26, 2013) (unpublished paper), http://www.stanford.edu/~jrodden/wp/geo_polar
_apsa2013_V4.pdf [http://perma.cc/MS7T-P6RX] (finding in part that many seemingly
moderate districts are in fact internally polarized).
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If political engagement correlates with increased polarization, as
Abramowitz documents, then we should be skeptical about whether finding
ways to increase popular participation will temper polarization. In addition,
participation does not sprout up spontaneously, like mushrooms after a rain.
Participation has to be energized, organized, mobilized, and channeled in effec-
tive directions —all of which requires the very organizations, and the partisans,
that “citizen” participation is meant to bypass. Moreover, political engagement
might not just involve individuals who self-select for partisanship, but might
itself be an experience that generates polarization. Furthermore, despite all the
cynicism about politics today, “Americans [now] are more interested in poli-
tics, better informed about public affairs, and more politically active than at
any time during the past half century.””® More and more of us are engaged in
the ways that idealized democratic citizens are thought to be. And we are parti-
sans. Cause and effect are difficult to disentangle here. But do you know many
politically engaged people who are not partisans, outside of groups like the
League of Women Voters, whose membership has dropped nearly in half since
1969, according to Putnam* Extremism in the name of moderation is no vice
(that is certainly my own temperament), but it doesn’t raise a lot of money or
draw a lot of volunteers. We should be wary of romanticizing a more engaged
public as a vehicle that will save us from hyperpolarized partisan government.

Appealing to more “participation” as a cure for polarization thus reduces to
a strange kind of hope that when the politically non-engaged become more en-
gaged, they will not behave like those who are already politically engaged.
They will pass untouched through the maw of the machinery of democracy but
remain the same politically uninformed innocents as when they started. But
their participation will have to be mobilized, organized, directed, and at least
modestly informed. Will this not make them act in the same way as citizens
who are already engaged?

Let me make this point concrete by turning to the specific, crucial issue of
campaign financing. I show how certain proposals that focus on empowering
more citizen participation are likely to have the unintended consequence of
hindering effective governance.

I will state my preference at the outset: I favor a system of public financing,
but not the kind of public financing centered on individual candidates that ex-

58. ABRAMOWITZ, supra note 44, at 19.

59. Robert D. Putnam, Bowling Alone: America’s Declining Social Capital, 6 J. DEMOCRACY 65, 69
(1995).
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ists in the United States (in the few places we have it).°° Instead, I want to
suggest a system of public financing in which more of the emphasis, and more
of the flow of money, is oriented toward the political parties rather than indi-
vidual candidates. I will return to this proposal shortly.

But to stay on the theme of empowering greater citizen participation, some
proponents of public financing have suggested that campaign financing work
not through the state, as in public financing around the world, but rather
through individual vouchers provided to all of us.”" This is a distinctively
American proposal, for it reflects, I believe, the peculiar and radically individu-
alistic culture of American democracy, along with our characteristic distrust of
more organized forms of political power.

Yet it turns out that individual donors are more ideologically extreme and
more polarized than non-donors—as we’ve just discussed, the politically en-
gaged are more polarized than the general public.” Indeed, those who donate
are more ideological even than “active partisans,” defined as those who identify
with a political party and engage in more political activities than the mere act of
voting.”® Even more to the point, individual campaign donors are also more

60. See Public Financing of Campaigns: An Overview, NAT'L CONFERENCE OF STATE LEGISLATURES
(Jan. 23, 2013), http://www.ncsl.org/research/elections-and-campaigns/public-financing-of
-campaigns-overview.aspx [http://perma.cc/MDY7-7LCo].

61. The first proposal for a voucher scheme of campaign financing of which I am aware in the
legal literature is Richard L. Hasen, Clipping Coupons for Democracy? An Egalitarian/Public
Choice Defense of Campaign Finance Vouchers, 84 CALIF. L. REV. 1, 5 (1996). Voucher schemes
are also endorsed in BRUCE ACKERMAN & IAN AYRES, VOTING WITH DOLLARS: A NEW PARA-
DIGM FOR CAMPAIGN FINANCE 181-221 (2002); and Lawrence Lessig, A Reply to Professor
Hasen, 126 HARv. L. REV. F. 61, 66 (2013).

62. This finding has been documented in numerous studies. See, e.g., P.L. FRANCIA ET AL., THE
FINANCIERS OF CONGRESSIONAL ELECTIONS: INVESTORS, IDEOLOGUES, AND INTIMATES
(2003); Barber & McCarty, supra note 34, at 15 (showing that donors are more extreme than
non-donors in each survey year), 15-17 (showing that donors remain more ideological even
after controls are added for non-monetary forms of participation); Joseph Bafumi & Michael
C. Herron, Leapfrog Representation and Extremism: A Study of American Voters and Their
Members in Congress, 104 AM. POL. SCI. REV. §19-42 (2010); Michael Barber, Ideological
Donors, Contribution Limits, and the Polarization of State Legislatures (Sept. 4,
2013) (unpublished paper), http://static.squarespace.com/static/51841c73e4bo4fcsce6e8f1s
/t/5226bd17e4bodsd3dc239a94/1378270487878/Limits.pdf [http://perma.cc/M3CG-7DZU].
Both small donors (under $200) and large donors (over $200) have much more bimodal
policy preferences—they are either on the right or left, not the center—compared
to non-donors. See Ray LaRaja & Brian Schaffner, Want to Reduce Polarization? Give
Parties More Money, WASH. POST: MONKEY CAGE (July 21, 2014), http://www
.washingtonpost.com/blogs/monkey-cage/wp/2014/07/21/want-to-reduce-polarization-give
-parties-more-money [http://perma.cc/MF78-CMRz2].

63. Michael Barber, Ideological Donors, Contribution Limits, and the Polarization of State Leg-
islatures 12-13 (Oct. 3, 2013) (unpublished manuscript), https://politicalscience.byu.edu
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ideologically extreme than most other donors as well, such as PACs and the po-
litical parties.** PACs tend to focus on moderate candidates, as well as incum-
bents; individual donors focus on more ideologically polarized candidates. In
general, groups that give for access-oriented reasons tend to finance moderates
and incumbents, while ideological donors favor challengers and more extreme
candidates.® Put another way, the most ideologically extreme money to cam-
paigns comes from individual donors. Moreover, recent work concludes that
the voting patterns of senators most closely track the policy preferences of their
individual donors, rather than those of voters in the state or even co-partisans
in the state—and that this pushes senators to the ideological poles.®® Demo-
cratic senators are more liberal, Republicans more conservative, than their vot-
ers, but these politicians are reflective of the views of their individual donor ba-
ses.

Furthermore, candidate campaigns have become dramatically more depend-
ent on individual donors in recent decades than on all other sources combined,
such as political parties and PACs, even as our candidates and parties have be-
come more and more polarized. In other words, as our campaign finance sys-
tem has become more democratized, our politics has become more polarized.
In 1990, individual contributions to campaigns provided about 25% of a cam-
paign’s money, and PACs provided about half; today, individuals are by far the
largest source of direct money to campaigns (about 61% for Congress) and
PAC contributions constitute less than 25%.%

/Faculty/Thursday%20Group%2oPapers/Limits.pdf. [http://perma.cc/JFL7-2SFD]. For a
summary of the studies showing that individual donors come from the ideological poles of
the distribution of general public policy preferences, see Nicholas O. Stephanopoulos, Align-
ing Campaign Finance Law, 100 VA. L. REV. at 38-42 (forthcoming 2015) (on file with author).

64. Stephanopoulos, supra note 63, at 21. For a dissenting view, see Michael J. Malbin, Small
Donors: Incentives, Economies of Scale, and Effects, 11 FORUM 385, 397 (2013), which points out
that, among incumbents, the top 5% in small donor contributions were randomly distribut-
ed in ideological terms within their parties.

65. Adam Bonica, Ideology and Interests in the Political Marketplace, 57 AM J. POL. SCL 294 (2013).
On the difference between interest-group strategies for campaign financing that are access-
based versus those based on seeking to replace candidates with more preferred ones, see
Samuel Issacharoft & Jeremy Peterman, Special Interests After Citizens United: Access, Re-
placement, and Interest Group Response to Legal Change, 9 ANN. REV. LAW. SOC. SCI. 185
(2013).

66. Michael Barber, Representing the Preferences of Voters, Partisans, and Donors in the
U.S. Senate 18 (Mar. 25, 2014) (unpublished paper) https://static.squarespace.com/static
/51841c73e4bo4fcsce6e8f15/t/53330366e4bo2fa38fc3859b/1395852134808/paper.pdf  [http://
perma.cc/HLR3-L4LL]. This study examines incumbent Senators up for re-election in 2012,
and “Senators” in text refers to this group.

67. Id. at 23. Similar numbers are provided at the Open Secrets website that tracks
campaign contributions. See Small Donors Make Good Press, Big Donors Get You Reelected,
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Here is another fact to keep in mind in seeking to understand individuals,
polarization, and money: a majority of individual contributions now come
from out-of-state donors.®® Also not surprising is that out-of-state donors are
the most ideologically extreme of all contributors. Consider the kind of individ-
uals likely to give out-of-state money to the campaigns of Elizabeth Warren
and Ted Cruz, as opposed to the more moderate senators or challengers about
whom most out-of-staters probably know little to nothing in the first place.®
Are many individual voters around the country likely to send their money to
Missouri for Claire McCaskill or to Tennessee for Lamar Alexander? Democra-
tizing campaign contributions through vouchers might well, ironically, fuel the
flames of political polarization, as compared to public financing systems fund-
ed in the more traditional way, through general revenues.

Voucher proponents might believe that the polarizing effects of individual
donations will disappear once “all the people” are empowered to donate
through vouchers. But this neglects the collective-action dynamics that influ-
ence all political activity. People have to become both motivated and engaged
enough to choose to donate and to seek out information relevant to informed
donations—just as they must to vote —and informing and motivating potential
donors will take political organization and mobilization. Those who are most
informed and motivated are likely to be partisans, and thus the groups most
equipped to take advantage of these new political openings —as with other such
openings —are also likely to be more partisan.

I say all this not to pick on voucher proposals in particular but to illustrate a
larger point. Unless we attend to the ways in which political power is actually
mobilized, organized, exercised, and marshaled, then policy proposals based on
an individualistically driven vision of politics, or on non-grounded abstract
democratic ideals such as “participation” or “equality,” can perversely contrib-
ute to undermining our institutional capacity to govern. If we want to adopt

OPENSECRETS.ORG, https://www.opensecrets.org/resources/dollarocracy/o4.php [http://
perma.cc/N4XS-ZBRY]. Barber and McCarty put the increase in the percent of campaign
revenues from individual donors for House candidates over roughly this same period as
moving from about 50% to about 75%. Barber & McCarty, supra note 34, at 31.

68. One study puts the percentage of out-of-state donations for incumbent Senators in the 2012
elections at roughly 60% and concludes that incumbents generally raise ten to fifteen per-
centage points more money from out-of-state donors as a proportion of their total donations
than do challengers. Barber, supra note 66, at 12.

69. Small donor contributions of less than $200, for example, accounted in one 2013 summary
for 64% of the contributions to more polarizing Republicans, such as Michele Bachmann
and Allen West, but only 5% of the contributions to party leaders, such as Eric Cantor. See
Ezra Klein, Small Donors May Make Politics Even Worse, BLOOMBERG VIEW (May 8, 2013),
http://www.bloombergview.com/articles/2013-05-08/small-donors-may-make-politics-even
-worse [http://perma.cc/9PZV-85Ns].
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public financing in ways least likely to fuel partisan polarization, then more
traditional forms of public financing through general revenues, rather than
those based on individual donations, might be more appropriate.

Let me turn now to a different view: an institutionally and organizationally
centered approach to the relationship between elections, governance, and effec-
tive political power.

IV. POLITICAL POWER, POLITICAL PARTIES

In thinking about how to enable effective democratic action through our
political institutions, we should focus less on individual citizens and turn in-
stead to the current or possible organizational entities that have the most pow-
erful incentives to aggregate the broadest array of interests into democratic pol-
itics—and to force compromise, negotiation, and accommodation between
those interests. Organizational power inevitably exists in democracies; it can-
not be wished away, and it is in fact crucial in order for democracy to be able to
work at all. Of the various organizational entities that exist or that I can envi-
sion, the political parties, driven by the need to appeal to the widest electorate,
remain the broadest aggregators of diverse interests.

This proposition might sound ironic, in light of how polarized the parties
have become. But the electoral incentive means that it remains true. The over-
powering need to put together coalitions broad enough to control one, two, or
three of our national political institutions remains the single strongest unifying
force capable of bringing together broad arrays of interests into two large coali-
tions —and, in doing so, inevitably forcing compromise among those interests.
When African-American voters in the South were permitted to vote for three
decades or so after the Civil War, there were effective office-holding interracial
political coalitions, despite the era’s cultural attitudes about race.” Electoral in-
centives and the desire to wield the tools of political power provide powerful
motivations to compromise between groups in the pursuit of winning coali-
tions. In first-past-the-post election systems, the two dominant political parties
serve as the principal vehicle for these types of compromise.

I see no other candidate on the horizon. Recently, proposals have emerged
to form multi-candidate PACs that would raise and donate to “moderate” can-

70. See GLENDA ELIZABETH GILMORE, GENDER AND JIM CROW: WOMEN AND THE POLITICS OF
WHITE SUPREMACY IN NORTH CAROLINA, 1896-1920, at 78 (1996); J. MORGAN KOUSSER,
THE SHAPING OF SOUTHERN POLITICS: SUFFRAGE RESTRICTION AND THE ESTABLISHMENT OF
THE ONE-PARTY SOUTH, 1880-1910, at 183 (1974); Pildes, Democracy, Anti-Democracy, supra
note 39, at 313-14.
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didates.” If such entities get off the ground, I am skeptical about how effective
they will be. But of course, the multi-candidate organization par excellence that
already exists is the political party. Indeed, the candidate contributions made
by political party organizations tend to empower the forces in the center of the
party; parties donate twice as much to candidates in the middle of the ideologi-
cal spectrum as to those at the extremes.” Party-based contributions to cam-
paigns are a force for moderation compared to individual contributions.
However, this is where the problem of political fragmentation becomes
acute. Parties, like all organizations, are complex entities composed of many,
sometimes conflicting, components, including elected officials, organizational
leaders, party voters, factions, and so on. Among these forces, it is the elected
party leaders who have the strongest incentives to internalize national electoral

7. See, e.g., Katie Glueck, GOP Rep. Peter King Launches PAC, POLITICO (Dec. 16, 2013), http://
www.politico.com/story/2013/12/peter-king-pac-2016-election-101204.html  [http://perma
.c¢/8CGR-BNBC] (describing King’s PAC as a “vehicle that will enable [him] to go around
the country to try to find like-minded Republicans who do not support a
government shutdown . . . .”); Raymond Hernandez, Bloomberg Starts ‘Super PAC,’
Seeking National Influence, N.Y. TIMES, Oct. 27, 2012, http://www.nytimes.com/2012/10
/18/nyregion/bloomberg-forming-super-pac-to-influence-2012-races.html [http://perma.cc
/VFZ7-MNWU] (describing the goal of Bloomberg’s PAC as to “elect candidates from both
parties who [Bloomberg] believes will focus on problem solving”); Daniel Strauss, Super
PAC To Defend Moderate Republicans Against Tea Partiers, TALKING POINTS MEMO (Dec. 4,
2013), http://talkingpointsmemo.com/dc/defending-main-street-republicans [http://perma
.cc/4V43-6KAE]. For the emergence of PACs at the state level, see, for example, Brad
Cooper, New PAC Supports Moderate Kansas Republicans, WICHITA EAGLE, Aug. 2,
2012, http://www.kansas.com/2012/08/01/2432145/new-pac-supports-moderate-kansas.html
[http://perma.cc/E98E-LU3C] (reporting that the Republican Senate president “joined
in an unlikely pairing with organized labor”); Paresh Dave, SEIU California
Launches  Republican PAC to Back Moderates, SACRAMENTO BEE, June o,
2011, http://blogs.sacbee.com/capitolalertlatest/2011/06/seiu-california-republican-pac.html
[http://perma.cc/7MMQ-YPK]J] (describing California union workers’ efforts to form a
Republican PAC); Dennis Hoey, Eliot Cutler To Launch PAC for Moderates, PORTLAND
PRESS HERALD, Mar. 30, 2011, http://www.pressherald.com/news/cutler-to-launch-pac-for
-moderates_2011-03-30.html [http://perma.cc/3LPQ-EUPD] (describing Cutler’s formation
of a PAC for “candidates ‘of any stripe’ who are willing to work across party lines”); Errin
Whack, Bolling Launches PAC To Recruit Mainstream Republicans in Virginia, WASH. POST,
May 15, 2013, http://www.washingtonpost.com/local/va-politics/bolling-announces-launch
-of-pac-to-recruit-mainstream-republicans-in-virginia/2013/05/15/81b1azbc-bd 6 c-11€2-89c9
-3be8o9sfey67_story.html [http://perma.cc/YH9X-RXK7].

72. Raymond J. La Raja & Brian F. Schaftner, Do Party-Centered Campaign Finance
Laws Increase Funding for Moderates and Challengers? 8, 14 (Jan. 8-11, 2014) (unpublished
paper), https://polsci.umass.edu/uploads/profiles/sites/la-raja_ray/SPSA-LaRaja-Schaffner
-Parties.pdf [http://perma.cc/ZS49-GZVS]; see also Anthony Gierzynski & David A. Breaux,
The Financing Role of Parties, in CAMPAIGN FINANCE IN STATE LEGISLATIVE ELECTIONS 185,
195-200 (Joel A. Thompson & Gary F. Moncrief eds., 1998) (finding that parties give most
heavily to nonincumbent candidates in competitive races).
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incentives toward broad coalitions. The success of party leaders depends to a
significant extent on making the party brand as broadly appealing as possible.

There, I suggest, lies the problem. Political fragmentation has drained par-
tisan elected leaders of much of the power to control, unify, and discipline
members of their own party. By “fragmentation,” I mean both the diffusion of
the power in elections away from the formal campaigns and the political par-
ties—and even more importantly, the diffusion of power in government away
from the leadership of the major political parties to their more extreme fac-
tions. While some have characterized the parties today as “networks,”” 1 be-
lieve “politically fragmented” better captures the structure.

Over recent election cycles, we have become well aware of the fragmenta-
tion reflected in the explosion of Super PACs, 527s, and 501(c) organizations
that seek to influence elections and policy. Many of these organizations have
much narrower ideological and policy interests than the parties as a whole. At
the same time, party leaders also have less capacity to force party members to
toe the party line. Members of the House and Senate are much better able to
function as independent entrepreneurs and free agents. As Moisés Naim has
documented across a wide array of public and private organizations, organiza-
tional “power” is breaking down in general.”*

A specific representation of this phenomenon is the unprecedented power
that senators in their first year in power have in relation to their party leaders and
consequently over our politics. Republican Party leaders may have understood
that shutting down the government and threatening to default would be de-
structive to the party’s interests (they did not permit the same mistake to be
made twice). But today, they find it difficult to stop one or a few individual
senators, or a minority faction, from doing just that. It is impossible to imagine
even as powerful a figure as Lyndon Johnson playing the kind of role in his
first years in the Senate that Ted Cruz has been able to play.

73. See, e.g., Seth Masket, Mitigating Extreme Partisanship in an Era of Networked Parties:
An  Examination of Various Reform Strategies, BROOKINGS INST. (2014), http://
www.brookings.edu/~/media/research/files/papers/2014/03/20-masket/masket_mitigating
-extreme-partisanship-in-an-era-of-networked-parties.pdf  [http://perma.cc/G29-NGJD].
The idea of parties as networks of actors, however, implies far more coordination and uni-
fied action than is the case. As Masket acknowledges, “[t]he concept of hierarchy doesn’t
map well onto the modern party.” Id. at 3. That is precisely my point, which is why I believe
“political fragmentation” better describes the situation, particularly insofar as our purpose is
to understand government dysfunction.

74. See generally MO1SES NAIM, THE END OF POWER: FROM BOARDROOMS TO BATTLEFIELDS AND
CHURCHES TO STATES, WHY BEING IN CHARGE ISN'T WHAT IT USED TO BE (2013).
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To those who think that this kind of political fragmentation is a problem
only on one side, I disagree.” The same structural forces are at work and the
same kind of fragmentation lies latent in the Democratic Party; these divisions
will become apparent under the right set of circumstances. The forces of eco-
nomic populism—centered most directly for now on Elizabeth Warren, who
already allegedly wielded an effective veto over her own President’s pick to
chair the Federal Reserve” —do battle with the more centrist, establishment
forces within the Democratic Party. For now, the presence of a sitting Demo-
cratic president exerts a sufficient unifying force to suppress these conflicts, but
once this presence is removed, we may well see more overt political fragmenta-
tion within the Democratic Party.

If you accept my conclusion that intense polarization of the parties in gov-
ernment is likely to be an enduring fact for the foreseeable future, the question
must then shift to the following issue: from where are sources of compromise
and negotiation, deal-making, pragmatism, and the like most likely to emerge

75. Fragmentation is a different issue than the much-discussed topic of asymmetric polariza-
tion; the latter is the claim that the Republican Party has moved much farther to the right
than the Democratic Party has to the left during the period of intense partisan polarization.
Measured by roll-call voting patterns, there is indeed evidence that the Republican Party has
moved farther to the right since the 1980s than the Democratic Party has moved to the left.
See, e.g., JACOB S. HACKER & PAUL PIERSON, OFF CENTER: THE REPUBLICAN REVOLUTION
AND THE EROSION OF AMERICAN DEMOCRACY 5-7 (2005). Studies that measure ideology in
other ways, though, conclude that congressional Democrats since 1980 have moved a bit
more to the left than congressional Republicans have moved to the right. See, e.g., Michael
A. Bailey, Is Today’s Court the Most Conservative in Sixty Years? Challenges and Opportunities in
Measuring Judicial Preferences, 75 J. POL. 821 (2013); Adam Bonica, Mapping the Ideological
Marketplace, 58 AM J. POL. SCI. 367 (2014).

76. See Noam Scheiber, Hillary’s Nightmare? A Democratic Party That Realizes Its Soul Lies with
Elizabeth Warren, NEW REPUBLIC, Nov. 10, 2013, http://www.newrepublic.com/article
/115509/elizabeth-warren-hillary-clintons-nightmare [http://perma.cc/KSAs-CLB9]:

For its part, the Obama administration appears to regard Warren with its own
special wariness. Take the successful campaign to block the would-be nomination
of Larry Summers to be Federal Reserve chairman. Brown and Merkley played
critical roles in halting Summers’s momentum and rounding up “no” votes
among fellow Democrats. But Warren’s contribution is hard to overstate. “Eliza-
beth did something only she could do,” says a source close to the Fed chairman
selection process, “which was engage with the administration on the subject and
make clear that, if they insisted on moving ahead, the whole weight of her capaci-
ty could be brought to bear.” This “was a different order of magnitude,” says the
source, alluding to Warren’s outsized fund-raising heft—$42 million raised for
her Senate race, half of it online—and her media magnetism. A Warren aide
doesn’t dispute this, saying only that “she passed along her concerns to the White
House.”
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in such an overall polarized structure?” Polarization and divided government
make capacities and attitudes related to compromise more necessary —and, of
course, more difficult. In my view, elected party leaders are the most likely
sources of the kind of political compromise and pragmatism necessary to re-
verse the decline of American government.

In part, this is a numbers problem: negotiations between three to five lead-
ership figures are easier to conduct than hydra-headed negotiations in which
new factions or individuals pop up. In part this is because the trust in negotia-
tions that is essential to deal-making is established by repeat players in ongoing
relationships of regular deal-making. Second, my focus on elected party leaders
stems from an empirical belief, reflected in academic studies, that party leaders
in Congress tend to be ideological “middlemen” of their parties.” They have
stronger incentives to forge compromises both because their election requires
appeal to broad constituencies within their parties and because they bear more
personal responsibility and blame for the failure of “their” institution to func-
tion effectively.”

77. These sources of compromise are all the more important if, as the recent, comprehensive
analysis in MATT GROSSMANN, ARTISTS OF THE POSSIBLE: GOVERNING NETWORKS AND
AMERICAN POLICY CHANGE SINCE 1945 (2014) suggests, policymaking is primarily driven not
by external factors, such as events, public opinion, or media coverage, but more by internal
agenda-setting and deal-making within Congress and between Congress and the White
House.

78. See GARY W. COX & MATHEW D. MCCUBBINS, LEGISLATIVE LEVIATHAN : PARTY GOVERNMENT
IN THE HOUSE 125-34 (1993); RODERICK D. KIEWIT & MATHEW D. MCCUBBINS, THE LOGIC
OF DELEGATION: CONGRESSIONAL PARTIES AND THE APPROPRIATIONS PROCESS (1991).

79. An intriguing article argues that in the mid-1990s, the House majority and minority leaders
switched from being the ideological “middlemen” they had been for many decades and be-
came more ideological, extreme figures than the average members of their caucuses. See Eric
Heberlig et al., The Price of Leadership: Campaign Money and the Polarization of Congressional
Parties, 68 J. POL. 992, 993 (2006). The cause of this change, the authors assert, was the in-
creasing importance of campaign money starting in the mid-1990s (under the existing legal
structures that determined the channels through which money could permissibly flow, I
would add), which led members to put greater value on party leaders’ ability to raise mon-
ey—and willingness to redistribute it to other members and the party —than on ideological
representativeness. Because ideological extremists tend to do better with fundraising than
moderates, this shift in priorities has empowered more ideologically extreme House majori-
ty and minority leaders. This result, congressional leaders who are extreme relative to their
members, however, as reflected in Figure 1, id. at 993, is based on only two figures in the
House over three Congresses, the 104th through the 107th, from 1994-2000 (when Newt
Gingrich first became Speaker). My own casual impression is that after the initial years of
adapting to the new world of campaign money, party leaders in subsequent years have re-
turned, for the most part, to reflecting more the center of their caucuses than the extremes.
The subsequent book on these issues, ERIC S. HEBERLIG & BRUCE A. LARSON, CONGRES-
SIONAL PARTIES, INSTITUTIONAL AMBITION, AND THE FINANCING OF MAJORITY CONTROL
(2012), does not update the information on the relative polarization of the elected leader-
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But party leaders can play this role only if they have the tools and the lever-
age to bring along their caucuses in the direction that these leaders believe best
positions the party as a whole. Finally, then, let me explain why they have lost
that leverage.

The problem is not that individual leaders are now “weak.” Part of the
American tendency to individualize politics is to focus on personalities as the
cause of political action or inaction. Personalities matter, but so does structure.
Both George W. Bush and Barack Obama campaigned, and tried to govern for
an initial period, in ways that reached across the aisle; both discovered that the
larger structure of hyperpolarized parties in Congress made this aim exceeding-
ly difficult.*® Furthermore, broader structural changes, including legal ones,
have disarmed party leaders of the tools they previously had used to unify their
members around deals that were thought to be in the best interest of the party
as a whole. What institutional and structural changes might recapture some of
the crucial capacities that enable effective partisan leadership and thereby also
enable effective governance?

V. STRUCTURAL DECLINE IN THE POWER OF PARTY LEADERS

Party leaders once had their greatest leverage over their members through
the power of committee assignments. These assignments were valuable be-
cause they were the means to work on substantive issues a member cared
about, ways to raise the member’s profile and stature, and ways to raise money
for subsequent elections.

But two major changes have made committee assignments less meaningful
when it comes to the ability to raise funds and enhance one’s public status and
visibility, at least for those politicians who see themselves as upwardly mobile
(that is, most of them): the communications revolution and the current system
of campaign financing. Politically ambitious senators more and more now view
the Senate as a quick pass over to a presidential campaign, particularly in light
of President Obama’s success. Indeed, staying in the Senate for more than a
brief period may be considered a liability to pursuit of higher office, since long-
er tenure means more need to take positions on divisive issues that will inevi-
tably alienate some potential constituencies.

ship, in either the House or Senate, relative to the average member of the relevant caucus. E-
mail from Eric S. Heberlig, Professor of Political Science, UNC Charlotte & Bruce A. Lar-
son, Associate Professor of Political Science, Gettysburg College, to author (Mar. 24, 2014)
(on file with author).

80. See Pildes, supra note 33, at 282-87.
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The first change is a cultural one we all recognize: the revolution in com-
munications and information technology. According to Moisés Naim’s ac-
count, this revolution is the major force spawning the general unraveling of or-
ganizational authority and effectiveness across public and private sectors.”
Individual officeholders now have the capacity to reach large, intensely moti-
vated audiences of potential voters and donors in ways that were simply not
possible before; they are able to build a personal brand apart from the party la-
bel. Does Senator Ted Cruz, for example, spend more time on Twitter and tel-
evision, including cable television, as well as televised speeches on the floor in
the post-CSPAN era, than he does meeting with Republican Party leaders?
What could Lyndon Johnson have done that would have been comparable?
Party leaders do not control and cannot shut down these new channels of ac-
cess to direct communication with voters and donors. At the same time that
these channels enable individual officeholders to reach out, they also enable
more widespread populist influence to reach in and factional interests within
parties can be more easily mobilized. Of course, there is no way to unwind this
communications revolution.

The second force behind the reduced leverage party leaders have over their
members involves legal changes. Here I will focus only on the way we have
changed election financing starting in the 1970s. We adopted the most aggres-
sive regulatory structure in American history for controlling money in national
elections in the early 1970s in the aftermath of Watergate. The system we cre-
ated was a candidate-centered system of financing, in contrast to the party-
centered systems used in much of Europe.* The 1974 Federal Election Cam-
paign Act Amendments® imposed contribution caps and spending limits on
campaigns in general, and they also treated political parties similarly to corpo-
rate and union PACs: party committees could give no more than $5,000 to
candidates. In addition, individual contributions to the parties were capped at

81.  See NAIM, supra note 74.

82. The 1907 Tillman Act had banned national banks and corporations from contributing to
national campaigns, but was weakly enforced. The Hatch Act of 1940 began the conception
of more candidate-based election financing rules by putting a $5,000 contribution cap on
donations to the parties and a $3,000,000 cap on how much national party committees
could raise and spend per year. The 1971 Federal Election Campaign Act limited the amount
candidates (and their families) could give to their own campaigns; put caps on how much
campaigns could spend for media time; endorsed the PAC structure for corporations and
unions; imposed significant and broad disclosure requirements; and lifted (temporarily, as
it turned out) the caps on party contributions and spending. For a brief summary of this
history, see PETER J. WALLISON & JOEL M. GORA, BETTER PARTIES, BETTER GOVERNMENT: A
REALISTIC PROGRAM FOR CAMPAIGN FINANCE REFORM 30-34 (2009).

83. Pub. L. No. 93-443 (1974).
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$25,000 a year.* When the Supreme Court struck down the spending limits in
this law in Buckley v. Valeo,” the Court gave virtually no independent consider-
ation to the Act’s regulation of political parties — either the restrictions on party
donations to candidates or the caps on individual contributions to parties.

Then, in the early 2000s, we added on the second big change to our system
of election financing: the McCain-Feingold campaign finance “reforms.” Be-
fore that moment, the political parties raised nearly half their money in what
was called “soft money.”*® Without delving deeply into details, soft money en-
tailed contributions to the political parties that were not subject to the caps in
federal campaign-finance law.” This soft money, which was used for party-
building actions (including television ads, positive and negative, concerning
specific candidates), was fully disclosed and transparent when Congress elimi-
nated it. Some of these contributions were in huge amounts; around half of it
came from individuals, the rest from corporations and unions.

From the perspective of reformers, soft money was corrupting. The “pur-
ist” solution in McCain-Feingold was to ban the parties from receiving any soft
money at all. From that point on, all money given to the parties became subject
to contribution caps. The fact that Congress was willing to cut off the flow of
soft money to the parties was itself a signal of the candidate-centered nature of
our financing system and the reduced dependence of candidates (especially in-
cumbents) on the parties for their electoral success.” But the practical result
now seems to have been to diminish the already-weakened political parties as a

84. The dollar figures of these constraints were raised in the 1976 amendments. Amendments to
Federal Election Campaign Act of 1971, Pub. L. No. 94-283, 9o Stat. 475, 487 (1976).

8. 424 U.S.1(1976).

86. In the 1990s, when soft money burst onto the scene, it provided about as much as one-third
of the national parties’ receipts; by the 1999-2000 election cycle, that had risen to forty per-
cent of total national party income. See Richard Briffault, Soft Money, Issue Advocacy, and the

U.S. Campaign Finance Law, ELECTIONS CANADA (May 2002), http://www.elections.ca/res
/eim/article_search/article.asp?id=75&lang=e [http://perma.cc/34C-G6LA].

87. For a fuller explanation of the technical details regarding soft money, see id.

88. See id. (“The size of soft money contributions also soared. In 1997-98, there were 390 indi-
viduals or organizations —including business corporations, labour unions, Native American
tribes, and ideological groups—that gave $100,000 or more to the soft money accounts of
the national political parties. By 1999—2000, there were over one thousand $100 ooo+ soft
money donors, and 5o donors of $1 million dollars or more in soft money.”). In total in the
decade before McCain-Feingold, from 1991-2002, 51.5% of the money given to the national
party committees came from individuals on the Democratic side and 48% on the Republican
side. See Soft Money Backgrounder, OPENSECRETS.ORG, https://www.opensecrets.org/parties
/softsource.php [http://perma.cc/55GQ-9X7H].

89. See Bob Bauer, Of Fragmentation and Networks, and the State of Political Parties, MORE
SOFT MONEY HARD LAaw (Feb. 19, 2014), http://www.moresoftmoneyhardlaw.com/2014/02
/fragmentation-networks-state-political-parties [http://perma.cc/4DQW-6NST].
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force in elections and to create incentives for this party “soft money” to flow to
independent groups. Even “the ground game” in elections, the quintessential
party electoral activity, is increasingly funded outside the parties.”®

At the same moment that legislators became able to brand themselves and
raise money independently of the parties, the parties were dramatically disem-
powered relative to other groups. Even worse, the “reforms” to campaign fi-
nancing actively encouraged money to flow outside the parties to organizations
that supported narrower, more sectarian causes. That is why first-year senators
can now wield as much power within and over their parties as much more sen-
ior senators, including the party leadership.

VI.A PARTY-BASED CAMPAIGN FINANCE SYSTEM

Since we cannot undo the communications revolution, I want to suggest
three proposals for legal change aimed at giving the political parties—and just
as importantly, their elected leadership —more influence in elections and hence
over how their members govern. Legal changes might not be necessary to re-
empower party leadership; it is possible that organic processes, driven by na-
tional electoral incentives, will do so.”” But if legal changes turn out to be need-
ed, I offer these three initial suggestions. The first two changes are modest, the
third more dramatic. The specifics of any of these proposals are less important
(and not developed here in any detail) than the general conceptual re-
orientation I have in mind: to empower the political parties and their leader-

go. See, eg., Dan Eggen, Outside Groups Plan To Focus on Air War, Ground Game in
2012 Election Fight, WASH. POST, Apr. 20, 2012, http://www.washingtonpost.com/politics
/outside-groups-plan-to-focus-on-air-war-ground-game-in-2012-election-fight/2012/04/20
/glQAW6beWT _story.html [http://perma.cc/QzMA-YVMC].

91. See, eg., Molly Ball, How the GOP Establishment Tea-Partied the Tea Party, THE
ATLANTIC, Nov. 6, 2013, http://www.theatlantic.com/politics/archive/2013/11/how-the-gop
-establishment-tea-partied-the-tea-party/281208 [http://perma.cc/ST5Y-JHAX]; Neil King
Jr., GOP Pushes Back on Tea Party, WALL ST. J., Oct. 9, 2013, http://online.wsj.com/news
/articles/SB10001424052702304500404579125831958935304 [http://perma.cc/G9R-WCGA];
Eric Lipton et al., Business Groups See Loss of Sway over House G.O.P., N.Y. TIMES,
Oct. 9, 2013, http://www.nytimes.com,/2013/10/10/us/business-groups-see-loss-of-sway
-over-house-gop.html [http://perma.cc/S57Y-B9Y6]; Campbell Robertson, Byrne Wins Re-
publican Runoff in Alabama House Race, N.Y. TIMES, Nov. 5, 2013, http://www.nytimes
.com/2013/11/06/us/politics/tea-party-republican-loses-alabama-runoff.html [http://perma
.cc/ABY4-RN64] (reporting that strong business support helped the winner defeat the Tea
Party-backed candidate in a Republican House primary); Jonathan Weisman, In Mississippi,
It’s G.O.P. vs. Tea Party, N.Y. TIMES, Mar. 26, 2014, http://www.nytimes.com/2014/03
/27/us/politics/mississippi-senate-race-boils-down-to-gop-vs-tea-party.html [http://perma
.cc/SQYH-TR96] (describing Republican establishment actors working to support Senator
Thad Cochran against a Tea Party challenge).
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ship so that the aggregative forces in democracy have as powerful a role as pos-
sible, and as much leverage as possible, in the democratic process.

These proposals focus on shifting our campaign finance policies in ways
that would give a greater role to the political parties. As Ray LaRaja and Brian
Schaftner have recently demonstrated, states that have more “party-centered”
campaign finance laws tend to have less polarized legislatures than those that
impose significant constraints on the amounts and means through which the
political parties can support candidates.”” The mechanism through which this
occurs, they conclude, is that the parties tend to use their financial resources to
support moderate candidates more than other sources of campaign money;
consistent with the incentive structures I described above, the elected officials
who control party organizations internalize winning elections over ideological
purity. The empirical evidence shows that parties, more than issue groups and
other political committees, tend to concentrate their money on moderates and
not on ideologues. As a result, LaRaja and Schaffner argue, states that give
more freedom to political parties in the campaign-finance system end up with
less polarized legislatures.”

The federal campaign finance system imposes caps on how much the polit-
ical parties can directly contribute to the campaigns of their candidates.”* But
the campaign finance rules also treat an actor’s campaign spending that is co-
ordinated with a candidate’s campaign as equivalent to a direct contribution to
that campaign. Moreover, while the rules are more generous in dollar terms for
the parties,” these rules similarly treat coordinated party spending beyond
those amounts as prohibited contributions to the candidate’s campaign. Thus,
parties can engage in only limited coordinated spending with their candi-

92. See Ray LaRaja & Brian Schaffner, Want to Reduce Polarization? Give Parties More
Money, WASH. POST: MONKEY CAGE (July 21, 2014), http://www.washingtonpost.com
/blogs/monkey-cage/wp/2014/07/21/want-to-reduce-polarization-give-parties-more-money
[http://perma.cc/YU9D-W423].

93. Id.

94. For general description and analysis of how campaign finance law regulates financing con-
nected to the political parties, see Richard Briffault, The Political Parties and Campaign Fi-
nance Reform, 100 COLUM. L. REV. 620 (2000); and Nathaniel Persily, Soft Parties and Strong
Money, 3 ELECTION L.J. 315 (2004).

95. In 2013, a party could make $46,600 in coordinated expenditures with a House candidate in
a state with more than one House member ($93,100 in states with only one House mem-
ber); for the Senate, the amount depends on the size of the state’s population and ranges
from figures like $9,000 for Maine to $1,425,000 for New York. See the FEC’s website for
these figures: 2013 Coordinated Party Expenditure Limits, FED. ELECTION COMM'N,
http://www.fec.gov/info/charts_441ad_2013.shtml [http://perma.cc/ME7]J-R4NY].
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dates.”® The fear is that party spending in coordination with its candidate
would be a conduit for individuals to circumvent the contribution caps that ex-
ist on direct donations to the campaign and that bans on earmarking party con-
tributions for specific candidates are not sufficient to address this concern.

The effect (and intent) is to use campaign finance law to try to build more
of a wall between the political parties and their candidates when it comes to
spending money on elections. In fact, the Federal Election Commission wanted
to go even further and treat any money a party spent to support a candidate as a
direct contribution to the candidate, which would mean this money would be
subject to contribution caps. The Supreme Court put a stop to this effort by
holding that political party spending that is independent is just as protected
under the First Amendment as independent spending by any other entity.”
But we still live with the remaining constraints, which the Court endorsed, that
impose limits on the ability of political parties to coordinate election spending
with their candidates.”® Indeed, the Court has rejected any view that it should
apply stricter scrutiny to limits on coordinated party spending than to that of
any other entity.”’

My first proposal, therefore —and it may sound startling—is to permit par-
ties to work more directly together with their candidates and coordinate the
party’s spending with campaigns. Contributors should continue not to be able

96. See 2 U.S.C. § 441a(d)(3)(B)(4) (2012); 11 C.F.R. § 109.21(d)(1)—(3) (2012). See also Robert
Bauer, The Right to “Do Politics” and Not Just To Speak: Thinking About the Constitutional Pro-
tections for Political Action, 9 DUKE J. CONST. L. & PUB. POL’Y 68 (2013) (arguing that co-
ordination involves associational interests that are given too little concern in campaign-
finance jurisprudence); Richard L. Hasen, Super PAC Contributions, Corruption, and the
Proxy War over Coordination, 9 DUKE J. CONST. L. & PUB. POL’Y 1 (2014); Bradley A. Smith,
Super PACs and the Role of “Coordination” in Campaign Finance Law, 49 WILLAMETTE L. REV.
603 (2013) (observing that “there has still been remarkably little analysis of the theory of co-
ordination and independent expenditures, by courts or commentators” in all the years since
Buckley v. Valeo, 424 U.S. 1 (1976)); Bob Bauer, Coordinating with a Super PAC, Raising Mon-
ey for It, and the Difference Between the Two, MORE SOFT MONEY HARD LAw (Jan. 27, 2014),
http://www.moresoftmoneyhardlaw.com/2014/01/coordinating-super-pac-raising-money
-difference-two [http://perma.cc/CF8Q-W9X6].

97. Colo. Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604, 615-16 (1996).

98. See FEC v. Colo. Republican Fed. Campaign Comm., 533 U.S. 431 (2001) (upholding limita-
tions on coordinated party expenditures); Colo. Republican Fed. Campaign Comm. v. FEC,
518 U.S. 604 (1996) (in a plurality decision, striking down limitations on independent party
expenditures). The FEC had initially taken the position that “all expenditures by [a party]
committee that are attributable to an individual election must be considered coordinated.”
Brief for Respondent at 30, Colo. Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604
(1996) (No. 95-489); see also id. at 28—30 (making the same argument).

99. Colo. Republican Fed. Campaign Commn, 533 U.S. at 456.
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to earmark contributions for specific candidates,'®® and one can raise concerns
about how effective those bans on earmarking might be, but the question of
potential corruption should be seen in comparative terms: in a world in which
individuals can contribute unlimited amounts to issue-advocacy Super PACs,
including Super PACs dedicated to one specific candidate or issue,”" are we
better oft sharply limiting contributions to parties or their ability to engage in
coordinated spending with candidates? Parties, after all, are constituted by
numerous interests and many donors, including large donors; parties dilute the
role of money by pooling so many interests and donors. This dilution is far
from complete, of course, but again, it is probably better than the alternatives.
Instead of treating cooperation between parties and candidates as potential ve-
hicles through which individuals can corrupt candidates, we should recognize
that, on balance, party coordinated spending at least has the virtue of linking
parties and candidates more effectively. This link would help revive a more
central role for the parties’ national campaign committees in their candidates’
success, and in turn give those in control of the parties more leverage over can-
didates.

My second modest proposal is to raise significantly the amounts of money
that can be donated to political parties for election purposes. It is important to
recognize, but complex to unravel, how the McCain-Feingold law’s ban on
soft-money contributions affected the overall money available to parties and
hence the role of the parties, in relation to other entities, in the democratic pro-
cess. Let me offer just two quick facts to illustrate how this law’s ban on soft
money immediately has affected election financing. McCain-Feingold, at least
as much or more than Citizens United, accounts for the role of non-party enti-
ties in the way our elections are run today.

In the first election after the law was enacted, in 2004, the political parties
appeared to be able effectively to replace the soft money they had lost through
increased, successful efforts to raise more money from more individuals, in
part because McCain-Feingold also raised the amount of money individuals
could donate to the parties.’”” But the law soon also encouraged a dramatic rise
in spending by groups outside the party structure. From 2002, when the Act
was adopted, until 2008 —well before Citizens United was decided in January
2010 —independent spending by non-party entities exploded, growing around
1122% in those 6 years (or 555% from 2000, the presidential election before the

100. 2 U.S.C. § 441a(a)(8) (2012) provides that contributions by an individual or a PAC which
“are in any way earmarked or otherwise directed through an intermediary or conduit” to a
candidate “shall be treated as contributions from such person to such a candidate.”

101. See Richard Briffault, Super PACs, 96 MINN. L. REV. 1644 (2012).

102. See Pildes, supra note 1, at 144-45.
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Act).””® In the 2012 elections, non-party spending grew only 207% from the
2008 election, even though the 2012 election was highly competitive to the very
end.” The money that had been going to the parties, and no longer could,
simply flowed now to direct, independent spending by those who had formerly
given to the parties. At the same time, spending by the political parties now
does appear to have taken a significant hit."®

Keep this in mind the next time you hear Citizens United castigated as “the
root of all evil” concerning money in politics. This view is wrong, for too many
reasons to go into here, and Citizens United has become a too-convenient whip-
ping post for those concerned about an excessive role for money in American
elections.'® In fact, Citizens United has played a minor role in the recent explo-
sion of non-party money, partly because the logic of Buckley itself made it inev-
itable that the First Amendment would prohibit caps on contributions to non-

103. See Total Outside Spending by Election Cycle, Excluding Party Commilttees,
OPENSECRETS.ORG, https://www.opensecrets.org/outsidespending/cycle_tots.php [http://
perma.cc/V4DH-4DUE].

104. These figures are calculated from data provided by OpenSecrets.org and include non-party
spending for independent expenditures, electioneering communications, and communica-
tion costs in total over these years. Id.

105. See, e.g., Robert Kelner & Raymond La Raja, Op-Ed, McCain-Feingold’s Devastating
Legacy, Apr. 11, 2014, WASH. POsST, http://www.washingtonpost.com/opinions/mccain
-feingolds-devastating-legacy/2014/04/11/14a528e2-c18f-11e3-bcec-by1ieeroegbc3_story.html
[http://perma.cc/N4VE-W8KT].

106. Francis Barry provides one brief explanation of some of the reasons:

This broader right to engage in express advocacy has given wealthy donors an-
other option for where to send large checks. Those checks, however, are increas-
ingly being sent to groups that were unaffected by the Citizens United and
Speechnow decisions: 501(c) organizations that, like the old stealth PACs, do not
have to disclose their donors. Governed by the Internal Revenue Service rather
than the Federal Election Commission, the election activity of these groups is
more restricted than that of political committees, but oversight has always been
lax. From 2004 to 2012, spending by 501(c) organizations grew by almost 500 per-
cent, to $334 million from less than $60 million.

Over the same period, total spending by 527 groups dropped by 65 percent, to $151
million from $431 million. Some of the missing money undoubtedly went to
s01(c) organizations, and some of it went to super PACs, which raised $609 mil-
lion in 2014. But let’s put these numbers in context.

Total spending by political committees accepting unlimited contributions (Super
PACs and 527s) grew by 76 percent from 2004 to 2012. Meanwhile, total contribu-
tions raised by the two major parties’ presidential candidates grew by 72 percent,
from $696 million in 2004 to $1.2 billion in 2012.

Francis Barry, Forget the Dictionary, Super PACs Aren’t New, BLOOMBERG VIEW (Mar.
21, 2014), http://www.bloombergview.com/articles/2014-03-21/forget-the-dictionary-super
-pacs-aren-t-new [http://perma.cc/5ZV6-CQYM].
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party entities that engaged only in independent election spending.’” Reforms
like the McCain-Feingold soft-money ban created at least as strong an incen-
tive for the rise of the centripetal and fragmenting forces in democracy as has
Citizens United. In a world in which the potential pool of money to influence
election outcomes becomes effectively unlimited, because Buckley v. Valeo
makes any kind of spending limitations unconstitutional, restrictions on the
flow of money to candidates and campaigns will inevitably lead that money to
flow through other channels, as it did in floods well before Citizens United."®
For those who remain concerned about the flow of money into the political
parties, we can debate appropriate limits on amounts and sources. But if we
have limits on the amounts that can be donated to parties from appropriate
sources, then those limits should be set at high levels to encourage a more ef-
fective role for parties in elections and hence in governance.

Both raising the caps on donations to parties and on party spending coor-
dinated with its candidates do raise concerns that donors would be able to use
the parties to corrupt those in office by making elected officials dependent up-
on large contributions to the parties—contributions that are then passed
through to specific candidates who are aware of the ultimate source of the par-
ty’s spending or contributions. My final, more extreme proposal therefore
takes to its natural conclusion the underlying idea of structuring the campaign
finance system to support a larger role for the political parties, in a way that
addresses this corruption concern. We could consider a shift to publicly fi-
nanced elections, but with the important twist that they be financed signifi-
cantly through the political parties, rather than having the individual candi-
dates be the exclusive or overwhelming recipient of the funds. In the limited
experiences of public financing in the states, the money overwhelmingly flows
through the candidates, not the parties—reflecting the typical individualist-
based American conception of democracy.'*’

107. One recent major study of independent spending at the state level both before and after Citi-
zens United concluded that the decision “did not have much of a direct effect on business
spending, despite public expectations.” Keith Hamm et al., Independent Spending in State
Elections: Vertically Networked Political Parties Have Been the Real Story 1 (working pa-
per) (Mar. 2014), http://www.cfinst.org/pdf/state/hamm-kettler-malbin-glavin_state-indep
-spdg_2006-2010_webversion.pdf [http://perma.cc/3QVV-Y3RQ].

108. See generally Samuel Issacharoff & Pamela S. Karlan, The Hydraulics of Campaign Finance Re-
form, 77 TEX. L. REV. 1705 (1999).

109. Fourteen states provide public financing to candidates, who agree in return to limits on their
campaign spending. In most states, public funds make up a portion of a candidate’s fund-
ing, but candidates are permitted to continue to raise regulated money from private sources;
in “clean election” states, candidates who accept public financing cannot raise any further
private funds. Ten states provide small amounts of money to the political parties, usually to
help finance party conventions; these grants “are generally not large.” See generally Public
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Public financing through the parties would most directly accomplish the
aim of putting greater leverage into the hands of party leaders. It would also,
perhaps not coincidentally, bring our system of financing elections closest to
the most common system used in other well-established democracies.”® Of
course, if we were to encourage or require money to flow primarily through the
major political party organizations, it would become all the more important to
focus on how the leadership of party organizations gets constituted —and, giv-
en the much greater significance that party organizations would have, the ways
in which these party leaders are chosen would inevitably change (particularly
for the party that does not control the presidency). Based on the views I have
outlined here, perhaps the ongoing party organizations, the Democratic Na-
tional Convention and Republican National Convention, would need to be put
under the control of the elected party leadership in government, at least for de-
terminations of how to use campaign funds. Elected national leaders of the
party (a multi-member small group of such leaders might be appropriate) re-
main the actors most likely to internalize the incentives to make the party ap-
pealing to the widest constituency. But fixing the details is less important than
generating discussion about this general direction for public financing
schemes.

It is possible, of course, that organic developments might move political
dynamics in this direction without formal policy change. The 2014 midterm
election cycle, for example, has seen the emergence for Senate races of an ex-
ceptionally well-funded Super PAC on the Democratic side, The Senate Major-
ity PAC, which is funded by individual billionaires making large contributions
(the largest to date being $5.0 million) and labor unions.”" Much like the

Financing of Campaigns: An Owverview (Jan. 23, 2013), NAT'L CONF. OF STATE
LEGISLATURES, http://www.ncsl.org/research/elections-and-campaigns/public-financing-of
-campaigns-overview.aspx [http://perma.cc/ET9K-NUFV] (providing an overview of state
public financing and campaigns).

no. Most countries in Western Europe provide annual subsidies to political parties, typically
based on either the number of votes received, the number of legislative seats held by the par-
ty, or some combination of the two. For a description of public funding arrangements in five
such countries, see Karl-Heinz Nassmacher, Party Funding in Continental Western Europe, in
INTERNATIONAL IDEA, FUNDING OF POLITICAL PARTIES AND ELECTION CAMPAIGNS 117, 122—
26 (Reginald Austin & Maja Tjernstrom eds., 2003). Information as to which countries use
public funding as part of their political finance system is available at Magnus Ohman, Politi-
cal Finance Regulations Around the World: An Overview of the International IDEA
Database, IDEA (2012), http://www.idea.int/political-finance/index.cfm [http://perma.cc
/F9ZJ-GFEE].

m. See Matea Gold, Top Harry Reid Advisers Build Big-Money Firewall To Protect Senate Demo-
crats, WASH. POST, Sept. 16, 2014, http://www.washingtonpost.com/politics/top-harry-reid
-advisers-build-big-money-firewall-to-protect-senate-democrats/2014/09/16/991381b6-3cdf
-11e4-9587-5dafd96295fo_story.html [http://perma.cc/EX9N-48NW].
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broad electoral aims of a political party, the purpose of this Super PAC is to
preserve the Democratic majority in the Senate.”” The party has therefore
spent large sums to attempt to preserve the seats of vulnerable but competitive
incumbent Senators, which in turn means the most centrist Senators in the
Democratic Party, who hail from purple or red states, such as Senator Pryor of
Arkansas, Senator Hagan of North Carolina, and Senator Begich of Alaska.™?

This PAC behaves much like a political party in the sense that its aim is not
to support ideological purists, but in more pragmatic, electorally oriented
terms, to support the party’s vulnerable candidates, regardless of specific ideol-
ogy. Given the theoretical and empirical account that I provided earlier, it
should come as no surprise that the organizers and leaders of this PAC have
strong professional connections to Senate Majority Leader Harry M. Reid,"* or
that President Obama has spoken at two of the PAC’s major fundraisers.”* Alt-
hough Senator Reid does not formally control this PAC, one might comforta-
bly speculate that if this PAC (as the biggest outside spender on the Democrat-
ic side) succeeds in enabling the election of Democratic Senators, Senator Reid
might well end up with greater capacity to “persuade” those Senators to follow
the leadership’s positions. If similar PACs closely tied to the leadership emerge
on both sides of the aisle in both houses of Congress, party leaders might well
end up with greater leverage over rank-and-file members dependent on this
source of funding.

These large contributions to independent-spending “non-party” entities
are flowing into this surrogate for the Democratic Party, rather than into or-
gans of the party organization itself (such as the Democratic Senate Campaign
Committee), because current law does not permit political parties to accept un-
limited contributions that will be used only to engage in independent spend-
ing. But current litigation is challenging this restriction on First Amendment
grounds, based on the argument that political parties, like other entities,
should be able to accept unlimited contributions if they will be used only for
the party’s constitutionally protected right to engage in independent spend-

n2. Id. (“The Senate Majority PAC team came together in early 2011, haunted by narrow Demo-
cratic Senate losses the year before in states such as Illinois and Pennsylvania.”).

n3. Id. (“When Sen. Mark Pryor was pounded with ads last spring . . . the [Senate Majority
PAC] punched back at Pryor’s Republican challenger . . . . [T]he Senate Majority PAC and
Patriot Majority have spent millions defending Sen. Kay Hagan . . . . In Alaska, the Senate
Majority PAC has provided most of the funding for . . . a super PAC backing Sen. Mark
Begich.”).

ng4. Id. (describing the PAC as “[I]ed by a quartet of longtime political strategists with close ties
to [Senator] Reid”).

ns. Id. (noting that Obama “headlined two fundraisers for the super PAC this summer”).
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ing."® There is little doubt that if Democratic Party organizations could accept

these unlimited, independent-expenditure contributions, then an entity like the
Senate Majority PAC would disappear overnight, and all or nearly all of that
money would flow to the appropriate party organization instead (more ideo-
logically oriented Super PACs would continue to exist). Moreover, if this litiga-
tion succeeds, it would significantly reduce the importance of the issues I have
raised about limits on party coordinated expenditures or caps on donations to
the parties for money that will be used for contributions to campaigns, not in-
dependent spending. If the political parties were constitutionally entitled to re-
ceive unlimited contributions dedicated for use only for independent party
spending on behalf of candidates, then we would likely see a significant rever-
sal of the flow of money from Super PACs to the parties.

The Supreme Court’s recent decision in the McCutcheon case might already
provide a gentle nudge in this direction.”” That decision left intact contribution
caps on the amount an individual could donate to any particular candidate or
to a political party, but invalidated caps on the total amount of money an indi-
vidual (staying within these limits) could give to a group of candidates or party
organizations. Before the decision, an individual could give no more than
$123,200 in total to candidates and party organizations."® The decision has
triggered the formation of more joint fundraising committees; these enable a
group of candidates to raise money collectively and accept a single check, which
is then divided up legally among the candidates, and enable political party or-
ganizations, such as a national party organization and a number of state party
organizations, to do the same thing."? Despite claims about the additional tor-
rent of money that McCutcheon would release through these vehicles, it remains
unclear at this stage how much money these joint fundraising committees will
be able to raise.” But if party-based joint fundraising committees do turn out
to be of considerable practical significance, then the effect of McCutcheon would
likely be to cause more money to flow to the political parties, rather than to
non-party organizations that had never been subject to similar aggregate con-

16. See Complaint, Republican Nat’l Comm. v. FEC, No. 1:14-cv-00853 (D.D.C. filed May
23, 2014), http://www.fec.gov/law/litigation/rnc_rnc_complaint.pdf [http://perma.cc/WB7]
-CBNM].

n7. McCutcheon v. FEC, 134 S. Ct. 1434 (2014).
n8. Id. at 1443.

ng. Andrew Mayersohn, Gather Ye Contributions, In Bulk, OPENSECRETS.ORG (Aug. 21, 2014),
https://www.opensecrets.org/news/2014/08/gather-ye-contributions-in-bulk [http://perma
.c¢/6E8P-GQUT].

120. Id.; Bob Biersack, McCutcheon Decision: Add Some More Zeroes to That Check, OPENSE-
CRETS.ORG (Apr. 2, 2014), http://www.opensecrets.org/news/2014/04/mccutcheon-decision
-add-some-more-z [http://perma.cc/J276-NFT9].
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tribution caps. If this occurs, McCutcheon would turn out to be the first Su-
preme Court decision in this entire field with the practical effect of creating in-
centives for money to flow to the parties rather than to non-party groups.
Whatever else might be said about the decision, it would therefore encourage,
to some modest extent, the forces inducing centralization of financing through
the parties —emphasized in this Feature."™

To be sure, there is still reason to be concerned about the role in American
elections of extremely large contributions or spending from single individuals
or entities. But we only began in the 1970s to attempt to regulate the role of
money in national elections in a comprehensive way.”” Moreover, as almost
half a century of effort using that approach has shown, it is extremely difficult
to limit the amount of money that flows into elections, as long as we continue
to have a privately financed system and an understanding of the First Amend-
ment that precludes limitations on election spending —a First Amendment con-
straint attributable to Buckley v. Valeo,” not to any more recent decision. In
light of this reality, the best policy we can achieve is probably to create incen-
tives to encourage this money to be channeled in one direction rather than an-
other. We should use these incentives to channel that money to flow through
the political parties to a much greater degree than is currently the case.

VIil. MAKING DEAL-MAKING POSSIBLE

I have focused on campaign finance laws merely as one point of entry into
my larger theme: the need to reinvigorate party leaders’ capacity to play a uni-
fying leadership role. If we turn reform efforts in this direction, instead of the
paths more often advocated, then other suggestions might start springing to
mind.

For example, effective governance inevitably requires negotiation, particu-
larly in our separated-powers system. But little in academic work on democra-
cy, or even popular accounts of democracy, even addresses issues related to ne-
gotiation, such as the institutional environments or structural conditions that
enable effective negotiations among political leaders. How could law and policy
facilitate these structures and conditions?

121. For a similar view, see Nathaniel Persily, Op-Ed, Bringing Big Money Out of the
Shadows, N.Y. TIMES (Apr. 2, 2014), http://www.nytimes.com/2014/04/03/opinion/bringing
-big-money-out-of-the-shadows.html [http://perma.cc/LK4X-D6GX].

122. For a brief history of campaign finance regulation, see ISSACHAROFF, KARLAN & PILDES, supra
note 22, at 332-34.

123. 424 U.S. 1 (1976).
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Part of our romanticization of democracy has been reflected in an extreme
emphasis on greater transparency as a solution to our democratic anxieties. In
our culture, it is difficult to defend the need for secrecy in negotiations. But
compare the environment in which successful international negotiations still
work today (at least before WikiLeaks) to the ways in which our laws and cul-
ture of transparency have transformed the environment in which domestic ne-
gotiations over policy take place.

After the 1976 Government in the Sunshine Act required that congressional
committee meetings to be public, surveys of senators soon concluded that these
open meeting requirements were the largest single cause of a decline in the
ability to negotiate and to make politically difficult tradeoffs.” Today, we have
the unfortunate Federal Advisory Committee Act,"” which extends these open-
meeting requirements even to bodies that only provide advice to the federal
government and ties these advisory groups in knots for little meaningful public
benefit. If negotiations among leaders are a key to effective governance, partic-
ularly in polarized times, then we need a less moralistic, more realistic sense of
the conditions under which negotiations effectively take place.

One structural condition for productive negotiation in theory and practice
is likely to be the presence of long-term players who will interact over multiple
negotiations. One-shot bargaining games are notoriously more prone to strate-
gic withholding and manipulation of information, since there is no threat of
future sanction in subsequent negotiations. In the political realm, this suggests
that whatever the downsides to long-term incumbencies, one advantage that
longer-serving members of Congress are likely to have is greater informational
knowledge about what the other side values most and what it can afford to
trade; which threats are realistic and which are bluffs; and the ability to trade
off issues across time and policy spaces—an ability that can enable productive
compromise.””® Once again, the presence of long-term players is a structural
condition that tends to favor the role of party leaders, since they tend to have
served for long tenures, along with other more senior members.

124. Alan Ehrenhalt, Special Report: The Individualist Senate, 40 CONG. Q. WKLY. 2177-78 (1982)
(“Most senators seem to agree that [recent open meeting requirements] have made negotia-
tion and political self-sacrifice infinitely more difficult.”). See also Sarah A. Binder & Frances
E. Lee, Making Deals in Congress, in AM. POL’Y SCI. ASS'N, supra note 34, at 58, 63-64 (ex-
plaining how transparency increases lawmakers’ incentives to posture and makes considera-
tion of broad solutions more difficult).

125. Federal Advisory Committee Act, Pub. L. No. 92-463, 86 Stat. 770 (1972) (codified as
amended at 5§ U.S.C. app. §§ 1-16 (2013)).

126. See Mark Warren & Jane Mansbridge, Deliberative Negotiation, in AM. POL’Y SCI. ASS’N, supra
note 34, at 104-06.
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This is yet another reason why changes that empower recent arrivals to
Congress might also make it more difficult to forge deals across partisan lines.
To be sure, safe homogenous seats can yield long series of terms of office for
candidates who can afford to appeal to more extreme poles of the spectrum
without an electoral cost; once again, we face tradeoffs between democratic
values. But the importance of repeat players to effective democratic negotiation
in legislative bodies brings out a downside to another romantic but counter-
productive populist “reform” of the democratic process: the movement for
term-limits (especially short ones) for state legislators, in an effort to elect
more “citizen legislators.”™ Yet term limits seem not to have any effect on the
composition of those elected to office.”” The term limit effort was also de-
signed to make legislators more accountable to the public. However, the effect
of term limits is to “weaken the legislative branch relative to the executive;”"*’
to empower legislative staff, who can invest in long-term development of poli-
cymaking expertise; to boost interest groups, upon whom less experienced leg-
islators become more dependent for information; and to force legislators to
adopt shorter time horizons that are in tension with the longer-term, repeat in-
teractions that make for effective political negotiation and problem solving.”°

A second structural condition for effective negotiation across political divi-
sions is, as suggested above, the ability for certain stages of the discussion and
negotiation process to take place outside the public eye. Indeed, contrary to the
popular emphasis on the pervasive importance of full transparency, studies of
this issue now cause leading social science reports to issue such strong state-
ments as that “the empirical evidence on the deliberative benefits of closed-
door interactions seems incontrovertible.””®" Perhaps the reasons this is so are
obvious, but they are nonetheless worth stating briefly, given the far greater
emphasis the “democratic” benefits of transparency have received in recent
decades. When the audience for a negotiation is public, the parties are encour-
aged to posture for their own constituents and, sometimes, to stand for princi-
ple by refusing to compromise. When negotiations take place in less public
arenas, parties typically feel free to take greater risks in revealing their posi-

127. For the role of the “citizen legislator” rhetoric in advocacy for term limits, see John M. Carey
et al., The Effects of Term Limits on State Legislatures: A New Survey of the so States, 31 LEGIS.
STUD. Q. 105, 116 (2006). The Supreme Court held that statutory term limits for federal of-
fices are unconstitutional in U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779 (1995).

128. Id. at 113-17.
129. Id. at 129-30.

130. For the most comprehensive study of the effects of term limits, see generally THAD
KOUSSER, TERM LIMITS AND THE DISMANTLING OF STATE LEGISLATIVE PROFESSIONALISM
(2005).

131. Warren & Mansbridge, in AM. POL’Y SCI. ASS'N, supra note 34, at 108.
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tions, the issues on which they have the most intense preferences, the issues on
which they can give, and the benefits they must attain in return for any com-
promises they make. Similarly, negotiations work as part of packages of
tradeoffs, but disclosing any one potential compromise in isolation, before the
entire package of countervailing compromises has been agreed upon, can easily
scuttle any potential deal. That is why, of course, one effective tactic for un-
dermining negotiations is to leak the details of one potential dimension of
compromise before the full range of provisions has been settled. Open negotia-
tions can themselves foster polarization, which is why peace negotiations are
frequently carried out in secret.”*

The demand for greater transparency has been driven, of course, by genu-
ine democratic concerns, including concerns regarding corrupt deals—ones
that do not adequately take into account the full range of appropriate inter-
ests—or concerns that important affected interests will not be heard. One way
to reframe the costs and benefits of transparency to democracy might therefore
be to focus less on demanding full transparency of processes and more on asking
for transparency of the reasons and purposes that explain and justify outcomes.”?
The adoption of the Constitution provides one example: while the negotiations
at the Constitutional Convention were held in secret, there was a robust, public
ratification debate in which the justifications for various provisions, and the
arguments against, were extensively tested in a prolonged open process.”?* Of
course, any decision to permit greater space for private democratic negotiation
would itself be a decision that in most contexts would have to be made publicly
and be publicly justified —though there are some contexts in which even the
fact that negotiation is taking place might have to remain secret initially to have
any chance of success.

Additionally, insulating the processes of negotiation from constant public
monitoring to a greater degree would require policymakers to generate trust in
the negotiating process itself. This might in turn necessitate public disclosure
of the participants in the process, in order to ensure all relevant interests are
represented, but without necessarily disclosing the detailed, step-by-step sub-
stantive proposals within the negotiation process itself. There are many con-
troversial issues at stake, to be sure, in advocating greater space for less public

132. For a recent account of the role of secrecy in the Camp David negotiations during the Carter
administration that produced the peace treaty between Israel and Egypt, see LAWRENCE
WRIGHT, THIRTEEN DAYS IN SEPTEMBER: CARTER, BEGIN, AND SADAT AT CAMP DAVID (2014).

133. This is a recommendation the American Political Science Association Task Force Report on
negotiation makes. Warren & Mansbridge, in AM. POL’Y SCI. ASS'N, supra note 34, at 108-112.

134. See generally PAULINE MAIER, RATIFICATION: THE PEOPLE DEBATE THE CONSTITUTION, 1787-
1788 (2010) (recounting the extensive role played by “We The People” in the states’ ratifica-
tion debates).
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policymaking negotiating spaces. However, we need to begin to take seriously
the reality that full transparency can be in considerable tension with the pro-
spects for productive negotiations and hence effective democratic governance
in polarized times.

A third implication of moving away from the romanticized model of demo-
cratic governance is as follows. In a few short years we have learned that end-
ing earmarks has eliminated one of the most direct benefits that party leader-
ship could bestow upon recalcitrant members to generate their support on
major legislation.” A de-romanticized and less purist view of democracy might
also have to accept that certain kinds of public side-payments —logrolling is it-
self an example, of course—are necessary to enable the compromise and nego-
tiation required for government to function more rather than less effectively.
Successful negotiation takes advantage of differential intensities of preferences;
members of Congress who are moderately opposed or indifferent to legislation
can have strong preferences for the concentrated benefits that public projects in
their state or districts offer. Bans on bringing certain dimensions of policy into

the negotiation dynamic can make tradeoffs and productive compromises more
difficult.

VIIl. LESS ROMANTICIZED VISIONS OF DEMOCRACY

Let me return to where I began. For many years now, private law scholar-
ship has focused on the consequences of its rules for the dynamics of private

135. See, e.g., Rosalind S. Helderman, Boehner Faces a Political Cliff over Budget Fracas in Washing-
ton, WASH. POsST, Dec. 22, 2012, http://www.washingtonpost.com/politics/boehner-faces-a
-political-cliff-over-budget-fracas-in-washington/2012/12/22/8301c280-4acd-11e2-9a42-dice
6doed278_story.html [http://perma.cc/4HPQ-JTAC] (describing how it was difficult for
Bochner to bring “fiscal cliff” legislation to the floor in part because of the elimination of
earmarks); Damian Paletta, Breakdown Is New Norm in Spending Showdowns, WALL ST. J.,
Oct. 1, 2013, http://online.wsj.com/news/articles/SB10001424052702303643304579107683112
139054 [http://perma.cc/X7QM-VPY4] (explaining how “public revolt” against earmarks
means passage of spending bills can no longer be greased); Jennifer Steinhauer, Last Shut-
down a Lesson Lost on Capitol Hill, N.Y. TIMES, Sept. 28, 2013, http://www.nytimes.com/2013
/09/29/us/politics/last-shutdown-a-lesson-lost-on-capitol-hill.html [http://perma.cc/C4FB
-K4AJ] (attributing the failure of Congress to pass any appropriations bills prior
to the shutdown in part to earmark ban); Sean Sullivan & Aaron
Blake, House GOP To Look at Immigration Against Backdrop of Deep Divisions,
WasH. PosT, July 9, 2013, http://www.washingtonpost.com/politics/house-gop-to-look-at
-immigration-against-backdrop-of-deep-divisions/2013/07/09/9f1fd7e6-e8a6-11e2-8f22-de4
bd2a2bd39_story.html [http://perma.cc/PGK3-6Q9U] (party leaders citing loss of earmarks
as contributing to decreased party unity). The classic study of the role of “pork barrel pro-
jects” in building effective majority coalitions in Congress is DIANA EVANS, GREASING THE
WHEELS: USING PORK BARREL PROJECTS TO BUILD MAJORITY COALITIONS IN CONGRESS
(2004).
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power in contexts like market settings. My aim, and what I view as the aim for
“the law of democracy,” is to do the same for public law, in the context of dem-
ocratic elections and governance.

This approach recommends that we think in terms of measures that would
encourage the forces of centralized authority within the political parties and
discourage the forces of political fragmentation. Stronger parties are likely to
remain the most effective vehicle for enabling the compromises and deals that
are necessary in the face of what will be the ongoing polarization of the parties
in government. Put another way, the problem is not that we have parliamen-
tary-like parties; it is, I suggest, that our political parties are not parliamentary-
like enough.

The obstacles to any changes along these lines will not merely be en-
trenched interests. In overcoming these obstacles, it will be just as necessary
and important to confront head-on two powerful cultural trends that will gen-
erate resistance to publicly financed elections through the parties and other
measures that aim at re-empowering political leaders.

The first is America’s exceptional and distinct ideology of “popular partici-
pation.” Any change in the democratic system that aims to empower political
leaders will be cast in terms of Manichean conflict between “the people” and
“the elites.” America’s cultural self-understanding of democracy has always in-
voked a rhetoric of “popular sovereignty” that is far more populist in meaning
than in other Western democracies. But it is increasingly becoming clear, in
our era at least, that the much greater participation enabled by the communica-
tion revolution breeds polarization as well as fragmentation. Instead of viewing
a relentless expansion of participatory reforms as the cure for what ails democ-
racy, we should start recognizing a perhaps-tragic tradeoff between the desire
to make government more accountable, through measures like enhanced popu-
lar participation, and the capacity for government to function effectively. In the
past, for example, I have supported matching private-public election financing
systems, such as the system used in New York City and now being adopted
elsewhere. But for the reasons I discussed earlier, I have become wary that the-
se systems will only exacerbate polarization and fragmentation. Indeed, one re-
cent study has found that in “clean-money” public financing systems, such as
systems that match public dollars to private contributions, candidates’ posi-
tions move farther away from the ideological center of public policy preferences
once the clean money system has been adopted.*® The mechanism involved,
this study suggests, is candidates’ need to appeal to ideologically extreme indi-

136. See Andrew B. Hall, How the Public Funding of Elections Increases Candidate Polarization
20-21 (Aug. 13, 2014) (unpublished paper), https://dl.dropboxusercontent.com/u/11481940
/Hall_publicfunding.pdf [http://perma.cc/UA3K-3H3N].
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vidual donors to qualify for public funds. Other studies do not reach such con-
clusions,”” and it is too early with these systems to draw conclusions about
whether individual donor-based public financing systems will contribute to
polarization. But we should be alert to the possibility that they will, and we
ought not take for granted that individual donor-based public financing sys-
tems will inevitably and automatically reflect the actual distribution of policy
preferences among the general electorate.

Second, efforts to empower party leadership will run into America’s charac-
teristic and unique distrust of political parties. Part of the culturally distinctive
understanding of “popular sovereignty” in America has been a romantically in-
dividualist vision of democracy: a vision that sees organizational intermediaries
between citizens and government, such as political parties, as a corruption of
true democracy. Furthermore, if parties must be tolerated, then they must be
put under the control of “the people” as much as possible; hence the Progres-
sive Era anti-party creation of the mandatory primary election. Therefore, a ro-
bust ideological defense of political parties, as well as of party and political
leadership, will have to be willingly and forthrightly undertaken in order to
mobilize support for any set of practical measures that seek to re-empower par-
ty leadership.

If T am right that the problem is effective governance; that political frag-
mentation might be a more productive focal point for effective reform efforts
than polarization per se; and that the right direction for fresh thought is how
to re-empower political and party leaders, then it is also necessary to under-
stand the deep sources of resistance that must be engaged as a prelude to any
practical movement along this path. These sources lie in the distinctly Ameri-
can attachment to a romantic vision of democracy centered on the individual
citizen, rather than on effective governance and the central role of organized
political power, particularly the political parties, in determining how well a
democratic system actually functions in delivering the appropriate level and
forms of public goods.

CONCLUSION

American democracy has always rested on a balance between a mythology
of “popular sovereignty” and the reality of what is needed to organize political
and governing power effectively. The key to effective democracy might be cast

137. See Seth E. Masket & Michael G. Miller, Does Public Election Funding Create More Extreme
Legislators? Evidence from Arizona and Maine (July 14, 2014) (unpublished paper),
https://430327f0-a-62cb3aia-s-sites.googlegroups.com/site/millerpolsci/docs/extremismweb
.pdf [http://perma.cc/4Y8U-Y2AN].
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in the following way: we need to sustain the appropriate elements of popular
participation while maintaining a coherent and decisive enough structure of
political leadership to enable effective governance.

We have to be careful not be seduced by an overly romantic and individual-
ized conception of democracy that has a deeper resonance in American political
culture and history than in any other nation. We should also be careful about
invoking democratic values, such as political equality, freedom of association
and speech, and participation, in overly idealized and abstract terms that fail to
attend to the actual consequences of institutionalizing these values in particular
ways on effective political power and governance. This is a particular risk for
legal scholarship and advocacy, both of which tend to be based more on analy-
sis and argument concerning values and principles than on empirical facts
about the actual organization of effective political power.

I realize there will be no rousing ovation for any of this. Who cheers for
centralizing more power in the political parties at a time when the parties are at
their least appealing? Who cheers, worse yet, for a particularly elitist vision of
the political parties, centered on empowering party leaders? People will not “go
to the streets” in favor of political parties and party elites. All this runs counter
to the DNA of America’s democratic sensibilities.

But that is part of my purpose: to challenge those sensibilities. In the midst
of the declining governing capacity of the American democratic order, we
ought to focus less on “participation” as the magical solution and more on the
real dynamics of how to facilitate the organization of effective political power. I
have tried, today, to give you a glimpse into this alternative, institutionalist ap-
proach to democracy and legal thought.
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