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ABSTRACT. The First Amendment’s religious-freedom provisions are best understood as pro-
tecting “freedom for religion” — religious liberty for the benefit of religion, for generous protection
of its free exercise by individuals and groups, and for the autonomy of religious institutions. The

Supreme Court’s most recent decisions appear headed in that direction.

INTRODUCTION

Here’s a radical thought. The religious-freedom protections of the First
Amendment exist for religion — for the benefit of religion, for its affirmative pro-
tection, for its liberal free exercise, for the autonomy of religious institutions, and
for the purpose of enabling the pursuit of religious truth.

The choice of prepositions is surprisingly important. Religious freedom un-
der the U.S. Constitution is certainly not about protecting individuals, society,
or the state from religion. Just the reverse, it is about protecting religious belief
and exercise from the competing commands of society or the state. Nor does the
phrase “freedom of religion,” quite capture the essence of American religious
freedom. It implies, subtly, indifference to religion, gentle skepticism, a posture
of agnosticism: people may believe what they will, and government needs to be
fine with that (to an extent).

What such a stance slights, I submit, is the original perspective underlying
the First Amendment’s Religion Clauses: the conviction that there really is (or
well may be) such a thing as “religious truth”; that the right to pursue such truth,
and to hold on to it once one has found it, is of supreme value and ultimate con-
cern and, consequently, worthy of the highest degree of protection by govern-
ment; that the obligations of devotion to God, and of acting in accordance with
God’s believed will are, more than just theoretically, of prior and superior obli-
gation to the commands of the state and of human society; and that American
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governments are premised on recognition of this reality. In a nutshell, the vision
underlying the First Amendment’s religious-liberty provisions is that freedom of
religious belief and exercise is a fundamental, natural right that precedes the so-
cial compact of government and one with which government rightfully possesses
no power to interfere. Thus, the commands of society and government in prin-
ciple must yield to the true commands of God. This, uniquely, sets religious free-
dom apart from all other constitutional freedoms. Further, since the state, or any
mere human authority, cannot be trusted to know and follow God’s will per-
fectly, the state lacks any rightful authority to prescribe matters of religious doc-
trine, belief, or conduct or to compel adherence to any religious creed. Govern-
ment therefore must never dictate religious belief or conduct, and it must give
the broadest berth possible to the sincere exercise of religious convictions by in-
dividuals and groups.

All of this is for the benefit of religion and religious persons and institutions.

The First Amendment protects freedom for religion—its free exercise by re-
ligious persons and groups; the freedom and autonomy of religious groups to
make their own institutional judgments concerning doctrine, practice, member-
ship, leadership, and governance; and the correlative freedom not to be com-
pelled by government to observe or exercise any religious belief other than one
freely chosen by the religious individual or group.

This is not—not yet, not quite —the theory of religious freedom embraced
by the Supreme Court. But the Court may be closing in on such a vision. The
Court, in its recent decisions in this area, has been, as it were, circling the runway
of such a fundamentally religion-centric conception of religious freedom. But it
has not quite landed on a coherent understanding of the First Amendment Re-
ligion Clauses. The Court is burdened by, but gradually shedding, the doctrinal
clutter and unclarity of the past. Its decisions are beginning to home in on a new,
corrected conception of religious liberty —a vision that can be seen in the emerg-
ing pattern formed by its recent decisions. That vision is that the Religion
Clauses should not be understood as protecting a secular, functionally agnostic
“freedom of religion” and certainly not understood as embodying a functionally
antagonistic “freedom from religion.” Rather, the Religion Clauses are funda-
mentally concerned with promoting an openly supportive, welcoming, natural-
rights-oriented “freedom for religion.”

In Part I of this Essay, I will sketch—in compressed form' — the straightfor-
ward case for this conception of religious liberty as a matter of First Amendment

1. The ideas in this Essay—and particularly in Part I—are substantially based on prior work,
most notably Michael Stokes Paulsen, The Priority of God: A Theory of Religious Liberty, 39
PepP. L. REV. 1159 (2013) [hereinafter The Priority of God]; Michael Stokes Paulsen, God is
Great, Garvey is Good: Making Sense of Religious Freedom, 72 NOTRE DAME L. REV. 1597 (2014)
[hereinafter Making Sense of Religious Freedom] (reviewing JOHN H. GARVEY, WHAT ARE
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first principles. It is, I submit, the only conception that makes full sense of the
reason for having a constitutional provision affirmatively protecting the “free ex-
ercise” of religion. It is the only conception fully consistent with the idea of reli-
gious liberty as a preconstitutional, literally God-given, “natural” right — the un-
derstanding of religious liberty possessed by the generation that adopted the
First Amendment. It is the conception that best fits the premise that religious
liberty is a substantive freedom, not merely a nondiscrimination rule. It is the
conception that makes the most sense of the text of the First Amendment, un-
derstood in its historical context and in light of widely shared backdrop premises
at the time.?

It is also the view that best accounts for the Court’s recent, important, and
(mostly) rightly decided cases in this area and that best explains the flaws and
limitations of the Court’s analysis and doctrines in those cases. In Part IT, I will
examine the Court’s recent religious-liberty decisions and examine how well
they match up (or fail to match up) with this model.

l. RELIGIOUS LIBERTY, FOR RELIGION
A. The Sense and Sensibility of the Text

A useful place to begin is by asking what religious liberty is doing in the
Constitution in the first place. Why protect religious freedom in particular? Why
have a constitutional guarantee of the “free exercise” of religion? What is the
overall sense and sensibility of the First Amendment’s religious-freedom provi-
sions?

FREEDOMS FOR? (1996)); Michael Stokes Paulsen, Is Religious Freedom Irrational?, 112 MICH.
L. REV. 1043 (2014) (reviewing BRIAN LEITER, WHY TOLERATE RELIGION? (2013)); Michael
Stokes Paulsen, Lemon Is Dead, 43 CASEW. RSRv. L. REV. 795 (1993) ; and Michael A. Paulsen,
Religion, Equality, and the Constitution: An Equal Protection Approach to Establishment Clause
Adjudication, 61 NOTRE DAME L. REV. 311 (1986) [hereinafter Equal Protection Approach].

2. I am not the only or the first writer to advance such a general conception of the Religion
Clauses as designed to further religious liberty for the benefit of religion. Much of my ap-
proach is indebted to the insightful work of other, earlier scholars who embraced a very similar
vision. See, e.g., JOHN H. GARVEY, WHAT ARE FREEDOMS FOR? 42-57 (1996) (arguing in a
chapter entitled “God is Good” that the Constitution protects religious liberty “because reli-
gion is important. That simple answer creates serious problems for liberal theory, however,
so it is seldom discussed or defended by legal writers”); Steven D. Smith, The Rise and Fall of
Religious Freedom in Constitutional Discourse, 140 U. PA. L. REV. 149 (1991) (arguing that reli-
gious freedom cannot be understood apart from its original religious justification). I have also
been greatly influenced by the magnificent scholarship of Michael W. McConnell in this area.
See, e.g., Michael W. McConnell, The Origins and Historical Understanding of Free Exercise of
Religion, 103 HARV. L. REV. 1409 (1990).
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As I have argued at much greater length elsewhere, it is surpassingly hard to
justify unique constitutional protection for religious liberty on strictly secular
grounds.® At the very least, it is hard to justify religious freedom in any strong
sense —that is, as an affirmative, substantive freedom conferring some sphere of
immunity from government’s usual powers. If one is indifferent to religion, it is
hard to explain why protecting religious freedom would be a central concern of
the Founding generation, worthy of so much attention and care in the language
of the First Amendment. And if one is skeptical of religion or religious institu-
tions, or outright hostile toward religion, the idea of giving special constitutional
protection specifically to religious practice and conduct becomes almost impos-
sible to explain. Put bluntly: if one starts from the premise that religious convic-
tion does not correspond to anything “really” real — that religious faith is an idi-
osyncratic personal preference, like any other purely personal preference (except
perhaps more suspect and less valued than other such personal preferences) —it
would not make much sense to indulge religious practice by writing into the
Constitution unique legal protection for “the free exercise thereof.”*

The most one might grant is a passive toleration of religion, at least where
one considers it harmless to do so. Perhaps one might acquiesce to a provision
forbidding state discrimination on the basis of religion. One might even favor
adopting something resembling the Establishment Clause —a ban on official re-
ligious doctrines enforced by law—for reasons of “separation of church and
state,” to protect society from undue religious influence, or as some kind of offi-
cial legal “truce” among competing religious views or traditions.® (As I note
presently, this is not a proper understanding of our Establishment Clause and
does not accurately reflect the reasons why it was included as part of the First
Amendment’s package of protections for religious liberty.® But it is at least pos-
sible to imagine a purely secular, even antireligious, reason for having a provision
of such a sort.) The secular case for religious liberty can take one only so far.

But protection specifically of “the free exercise” of religion? Affirmative consti-
tutional protection for religious practice, even when such practice is in conflict
with other general secular legal norms? (That would seem to be what is

3.  Paulsen, Is Religious Freedom Irrational?, supra note 1, at 1043-44, 1053-54; Paulsen, The Priority
of God, supra note 1, at 1160-89; Paulsen, Making Sense of Religious Freedom, supra note 1, at
1600-10.

4. U.S.ConsT. amend. I (“Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof . . . .”).

5. See, e.g., Douglas Laycock, Religious Liberty as Liberty, 7 J. CONTEMP. LEGAL ISSUES 313, 316-17
(1996) (proposing secular justifications for the Religion Clauses of the First Amendment). I
have critiqued the modern-era “liberal” arguments for religious liberty in prior writing. See
Paulsen, Making Sense of Religious Freedom, supra note 1, at 1600-10.

6.  See infra notes 78-90 and accompanying text.
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embraced by the “exercise” of religious practice being protected as “free.”) That
is exceedingly hard to justify on religion-skeptical, secular terms. If one is a com-
mitted secularist or atheist, why on earth embrace a constitutional provision ex-
plicitly and affirmatively protecting the “free” “exercise” of “religion”?”

There really is no good answer to this riddle. The only plausible answer is
that the premise is wrong: it makes little sense to read the Religion Clauses from
a secularist perspective in the first place. That is simply a wrong starting point.
To read the Religion Clauses through modern or postmodern eyes of religious
skepticism and nonreligious secularism is to read them anachronistically. Mark
DeWolfe Howe put it well: “Though it would be possible . . . that men who were
deeply skeptical in religious matters should demand a constitutional prohibition
against abridgements of religious liberty, surely it is more probable that the de-
mand should emanate from those who themselves were believers.”®

By far the more sensible explanation of religious liberty as a set of constitu-
tional freedoms —and, thus, by far the more sensible lens through which to read
and understand them —is that the Founding generation wished to protect reli-
gion because religious practice was valued, respected, and considered of supreme
importance. The reason the Framers singled out religion for special constitu-
tional protection was broad agreement both with religion’s intrinsic importance
and with the political proposition that government should not have the power
to interfere with, limit, regulate, manage, or control something so supremely
important.’

In short, religious liberty was considered something that existed for reli-
gion — to protect its free and autonomous exercise, immune from either state im-
pairment or state direction and control. The Free Exercise Clause does the for-
mer — protects private religious exercise. The Establishment Clause does the
latter —assures that the private sphere of autonomy remains private and is not
captured or coerced by government. That, not protecting society or the state

7. For arefreshingly honest, direct statement of this position— that the affirmative protection of
religious liberty makes no sense at all on the philosophical assumptions of atheism and thor-
oughgoing secularism —see BRIAN LEITER, WHY TOLERATE RELIGION (2013). My review of
Leiter’s book takes sharp issue with his philosophical premises and assumptions. See Paulsen,
Is Religious Freedom Irrational?, supra note 1, at 1046-52, 1054-65. But we are in ironic agree-
ment that if religion is intrinsically irrational and morally culpable (Leiter’s premise), then
religious liberty — freedom to engage in conduct based on such irrational, culpable beliefs —
cannot remotely be justified in secular liberal terms. See Paulsen, Is Religious Freedom Irra-
tional?, supra note 1, at 1053-54; see also Paulsen, Making Sense of Religious Freedom, supra note
1, at 1611-14. But ¢f. Laycock, supra note 5, at 316-17 (describing secular explanations for the
Religion Clauses).

8. MARK DEWOLFE HOWE, THE GARDEN AND THE WILDERNESS 15 (1965).

9. See Paulsen, Making Sense of Religious Freedom, supra note 1, at 1609 (drawing a similar con-
clusion).
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from religious influence, was the reason for the Establishment Clause. The two
Religion Clauses are, as it were, two sides of the same coin, protecting a single
common value of religious liberty from two different directions. It makes no
sense of the text, taken as a whole and in its social and linguistic context, to read
the Religion Clauses as a semicontradiction: a “proreligion” Free Exercise Clause
balanced or mitigated by an “antireligion” Establishment Clause counter-
weight. '

As a matter of textual logic, historical context, and common sense, the Reli-
gion Clauses of the First Amendment only make full sense when understood as
having been written against the backdrop of a series of widely shared essentially
religious premises. As I have expressed the point in other writing:

Religious freedom only makes entire sense as a social and constitutional
arrangement on the supposition that God exists (or very likely exists);
that God makes claims on the loyalty and conduct of human beings; and
that such claims, rightly perceived and understood, are prior to, and su-
perior to, the claims of any human authority. Simply put: God’s com-
mands — God’s will, God’s purposes —rightfully trump man’s. Freedom
of religion, understood as a human legal right, is government’s recogni-
tion of the priority and superiority of God’s true commands over any-
thing the state or anyone else requires or forbids. "'

If that is an accurate description of the premises underlying American con-
stitutional protection of religious liberty, a great deal follows. It follows from
these premises that the pursuit of religious truth and right relationship with God
was regarded by the Constitution’s drafters as something of huge, fundamental
importance — arguably the most important human pursuit. It follows by impli-
cation, that religious conviction is singular and unique in its presumed entitle-
ment to override the claims of any mere human authority, including govern-
ment. Religion is special in this regard; it is not like other strongly held personal
views, political opinions, or anything else.'> Government power must in

10.  See Paulsen, The Priority of God, supra note 1, at 1217-19 (discussing arguments and collecting
authorities); Paulsen, Making Sense of Religious Freedom, supra note 1, at 1613-14 n.39 (collect-
ing arguments and authorities); Paulsen, Lemon Is Dead, supra note 1, at 801-02 (similar). As
noted below, see infra text accompanying note 115, the incoherence of reading the text of the
Religion Clauses as a self-contradiction in principle is one of the central premises invoked in
the Supreme Court’s opinion in Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2426 (2022).

n.  See Paulsen, The Priority of God, supra note 1, at 1160.

12.  See Paulsen, Making Sense of Religious Freedom, supra note 1, at 1621-22 (observing that reli-
gion, in both the constitutional and ordinary sense of the word, “is something more than just
the projection of an individual’s inner sense of self, value, ethics, or morals, or of a social,
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principle yield to religious conscience (and only to religious conscience, not to
secular moral scruples or views). To be sure, human perception and understand-
ing of God and God’s true commands is necessarily imperfect. But this does not
mean that government has the right to override religious convictions whenever
government disagrees with them or thinks them wrong. Just the opposite. Gov-
ernment is imperfect too — the state is a demonstrably fallible human institution
and a dangerously powerful one —and is therefore not to be presumed superior
in its ability to discern religious truth. Quite the contrary, the state is to be re-
garded as incompetent on both theological and political grounds to determine
what God does or does not require.'? Different individuals and different reli-
gious communities inevitably disagree as to what loyalty, fidelity, and obedience
to God may require, as regards religious practice and right human conduct. But
the logic of the First Amendment is that these differences must be respected by
government and that those differences do not in the least serve to justify govern-
ment in overriding religious freedom.'* The state simply has no legitimate
power to judge such matters. Government may not judge the correctness or ex-
tent of religious obligation; it may not regulate or referee matters of religious
faith and conduct; and it may not “establish” official religious views or in any
fashion prescribe and coerce religious exercise, worship, or belief. Rather, the
state must acknowledge and recognize individual and group religious freedom
as a natural and inalienable right, a literally God-given entitlement that precedes
the social compact and is not surrendered by entering into civil society.'

political, or moral philosophy that involves no such transcendent reality or creative force. Re-
ligion, in short, involves some conception of God”).

13.  See Paulsen, The Priority of God, supra note 1, at 1169 (describing the eighteenth-century liberal
stance as being that “while religious truth exists, that does not mean the state can decide what
it is”); see also Paulsen, Making Sense of Religious Freedom, supra note 1, at 1610 (“[The First
Amendment] recognize[s] the reality of human error, and especially of governmental error,
in matters of religion, and so we do not trust the state to tell us the proper way to know,
worship, or obey God.”).

14.  See Paulsen, The Priority of God, supra note 1, at 1167-70 (discussing the eighteenth-century
American neo-Lockeian liberal conception of religious freedom as one that is skeptical not
about religious faith itself but about government power in matters of religious faith and exer-
cise); id. at 1181-84 (arguing that this conception is the best understanding of the original
linguistic meaning of the language of the First Amendment taken in its historical, social, and
political context).

15.  Seeid. at 1168-69 (discussing historical and philosophical arguments for religious freedom as
a preconstitutional “natural right”); McConnell, supra note 2, at 1456 (compiling historical
evidence that the right of religious freedom at the time of the framing of the First Amendment
“was universally said to be an unalienable right”). Justice Alito’s concurring opinion in Fulton
v. City of Philadelphia, 141 S. Ct. 1868, 1883 (2021) (Alito, J., concurring in the judgment) col-
lects a large body of evidence of colonial and early state constitutional understanding of reli-
gious liberty as a “natural and unalienable” right. Fulton, 141 S. Ct. at 1900 1n.38, 1902 n.43
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Religious liberty is not a right conferred by government or judged by govern-
ment. It is, rather, a fundamental prior limitation on all government power.

This is, I submit, the theory on which American constitutional protection of
religious liberty rests.'® It is the theory that best coheres with the original mean-
ing of the words of the text of the Religion Clauses.'” It is the only theory that
fully credits the backdrop social and linguistic understandings of the clauses’
words and terms, that gives due weight to the religious society and religious
premises that produced the text, and that does not read its terms anachronisti-
cally through modern or postmodern glasses. '® It is the theory that best accounts
for the history of the Religion Clauses and the social and cultural movements
that pressed for their inclusion in the Bill of Rights.'? It is the theory that best
explains the decision to have a constitutional religious-liberty provision. And it
is the more natural and sensible reading of the provisions we have, taken in their
historical and linguistic context.

The Religion Clauses are well designed to achieve the twin purposes of af-
firmatively protecting religion and disabling government from interfering with
its exercise in any way, direct or indirect. They are rather poorly designed if im-
agined to be an engine of secular skepticism, agnosticism, or suspicion. (Again,
the latter reading is hard to reconcile with having a “free exercise” provision as a
distinct, separate constitutional freedom in the first place.) The Establishment
Clause and the Free Exercise Clause are logically read as side-by-side, harmoni-
ous, companion protections of a single liberty. They should not be read as being
in tension or contradiction. The two clauses work in tandem: free exercise for-
bids government from keeping persons from exercising their freely chosen faith;
nonestablishment forbids government from making persons exercise a religious
faith other than that of their own choosing. Other accounts of the Religion
Clauses might explain certain aspects or features of religious liberty: religious
liberty as a more limited principle of nondiscrimination (but not a substantive
freedom); or as a principle of government neutrality or noninvolvement with
religion; or religious liberty as freedom of the state from religion. However, each
of these theories ignores some essential feature of the text, is historically

(quoting early constitutions or declarations of rights of North Carolina, Pennsylvania, Ver-
mont, Delaware, and Virginia).

16.  See Paulsen, The Priority of God, supra note 1, at 1181-84.

17.  Seeid. at 1181 (setting forth this view and defending the propriety and methodology of origi-
nal meaning textual interpretation); see also Paulsen, Is Religious Freedom Irrational?, supra note
1, at 1045-46 & n.6 (making a similar point).

18.  See Paulsen, The Priority of God, supra note 1, at 1167-84.

19. See Paulsen, Making Sense of Religious Freedom, supra note 1, at 1609. See generally McConnell,
supra note 2 (collecting and discussing historical evidence for original understanding of the
Free Exercise Clause).
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anachronistic, is limited in its explanatory power, implausibly suggests a textual
self-contradiction, or all of the above.?°

As T suggested at the outset, this idea that the Religion Clauses rest on es-
sentially religious premises might sound almost radical to many constitutional
scholars today. It is in some respects a lost perspective, so much so that it might
not even occur to some modern readers as a viable possibility. Yet if the task of
constitutional interpretation is to ascertain correctly and apply faithfully the
original meaning of the constitutional text—a proposition some dispute, but one
I believe is a necessary first principle of written constitutionalism?' — then restor-
ing that lost perspective is the first step to correcting sound adjudication in this
area of the law.

B. Reading the Religion Clauses “Faithfully”

The vision of First Amendment religious freedom as being fundamentally
for the positive benefit and protection of religion yields some important doctri-
nal conclusions concerning the proper understanding of the Religion Clauses.*

First, reading the Religion Clauses from the perspective of their original re-
ligious premises very strongly suggests that the “free exercise” of religion is an
affirmative substantive freedom and not a mere nondiscrimination rule. The
Free Exercise Clause is not just about what government targets; it is about what
it hits. To the extent the clause might be thought ambiguous in this regard, the
idea that religious freedom is for the benefit of the religious believer suggests
that the text should be viewed and uncertainty resolved from the believer’s per-
spective. And viewed from the standpoint of the religious adherent—rather than
that of an indifferent government official reading and enforcing stated rules
without regard to their effect on religious exercise —a requirement of law “pro-
hibit[s]” an individual’s or institution’s free religious exercise when it operates to
punish, penalize, or prevent the religious adherent’s religious conduct.*

20. For a more comprehensive treatment of these points, see generally Paulsen, The Priority of
God, supra note 1; Paulsen, Making Sense of Religious Freedom, supra note 1.

21 See generally Michael Stokes Paulsen, Does the Constitution Prescribe Rules for Its Own Interpre-
tation?, 103 Nw. U. L. REV. 857 (2009) (setting forth the textual case for original, objective-
public-meaning textualism as the proper method of constitutional interpretation and appli-
cation); Vasan Kesavan & Michael Stokes Paulsen, The Interpretive Force of the Constitution’s
Secret Drafting History, 91 GEO. L.J. 1113 (2003) (arguing that we should look to notes on the
proceedings of the Philadelphia Convention of 1787 as an extratextual source of constitutional
meaning).

22. The discussion in the following paragraphs tracks closely, but both builds upon and com-
presses, the discussion in Paulsen, The Priority of God, supra note 1, at 1189-1219.

23.  See Paulsen, Making Sense of Religious Freedom, supra note 1, at 1615-16. The contrasting posi-
tion is well laid out by the substance of the argument set forth in—and even the title of — John
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The Free Exercise Clause, understood from the perspective of the affected
religious adherent, is thus not merely a requirement that government not treat
religious practice any more harshly than other comparable conduct, or that it not
single out religious exercise or belief for special disabilities. (It is a requirement
of nondiscrimination, too, of course, practically as an a fortiori case: if govern-
ment may not impair the preexisting autonomy of religious individuals and in-
stitutions to act in accordance with their faith, it surely may not punish or pe-
nalize such groups or persons by subjecting the exercise of religion to unique, or
specially targeted, burdens, barriers, or exclusions.?*) But when the First
Amendment bars government action “prohibiting the free exercise” of religion,
it does not mean only that government may not discriminate against religion,
single it out for exclusion or disfavor, ban religious activity because it is religious,
or otherwise act out of special hostility to religion. That much is a given.

If that were all the “free” “exercise” of religion encompassed, the Constitu-
tion’s language would seem inapt as a way of formulating so limited a prohibi-
tion on interference with a right. Rather, the clause more naturally connotes that
government power must not be used in such a way as to defeat or impair the
prior right of free religious exercise. This follows from the nature of religious
freedom as a fundamental, preconstitutional natural right: the powers of gov-
ernment come with a reservation and preservation of prior rights in favor of the
fundamental freedom of religious exercise in accordance with individual and in-
stitutional religious conscience. Freedom for religion means that religion comes
first; government comes second. The right to freely exercise freely chosen beliefs
confers a sphere of constitutional immunity from government regulation or bur-
dens on religious believers.

As a doctrinal matter, this means that the narrow reading of the Free Exercise
Clause, adopted by the Supreme Court in 1990 in the case of Employment Divi-
sion, Department of Human Resources v. Smith is wrong.?® The so-called “exemp-
tions” reading of the Free Exercise Clause, the reading that recognizes that
bona fide religious exercise is a constitutional exception to the powers of govern-
ment, is the correct one.

Harrison, The Free Exercise Clause as a Rule About Rules, 15 HARV. J.L. & PUB. POL’Y 169 (1992).
For a systematic argument that the perspective of the religious believer is the appropriate par-
adigm for understanding American religious liberty, see Paulsen, The Priority of God, supra
note 1, at 1164-81 (describing “Four Stances Toward Religious Freedom” and identifying
which corresponds to the history and text of the First Amendment).

24. More on this presently. As discussed in Part II of this Essay, this principle lies at the very core
of many of the Supreme Court’s recent religious-liberty decisions. See infra Sections II.A-II.B.

25. 494 U.S. 872, 879 (1990) (holding that “the right of free exercise does not relieve an individual
of the obligation to comply with a ‘valid and neutral law of general applicability on the ground
that the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes)’”).

26. See, e.g., McConnell, supra note 2.
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To be sure, that only gets you so far. There remain serious questions as to
where the precise boundaries of this exception fall—whether and when there
might be exceptions to the exceptions that the Constitution recognizes in favor of
sincere religious exercise. But that is the relevant question. The question is not
whether the First Amendment protects the free exercise of religion as a substan-
tive freedom from government regulation as a matter of first principles. It does.

Second, for essentially all the same reasons, the assessment of whether gov-
ernment actions “burden” religious liberty in a cognizable way—so as to count,
so to speak, as “prohibiting” free exercise — again should be viewed from the per-
spective of the religious adherent. Specifically, this assessment should adopt the
religious adherent’s sincere understanding of his or her beliefs and of what con-
stitutes a sufficient burden on them to amount to prohibiting their free exercise.
Government is not the rightful judge of whether its law has a sufficient effect on
the exercise of a sufficiently “important” religious tenet, requirement, or princi-
ple. That is a question of what the individual’s (or institution’s) exercise of faith
involves and when its free exercise is affected —and that is a question for the reli-
gious adherent.”” Government has no right to “balance” religious exercise against
government’s burdens on it. The very idea of “free exercise” is that the balance is
drawn by the individual’s sincere understanding of his or her own faith —what it
requires, forbids, or counsels.®

A third doctrinal corollary of understanding the First Amendment as pro-
tecting freedom for religion is the idea of religious institutional autonomy. The
right of religious institutions to freely exercise religious convictions parallels and

27.  See Paulsen, The Priority of God, supra note 1, at 1189, 1195.

28. For important recent work on the idea of what is sufficient to constitute a “burden” on free
religious exercise, see Sherif Girgis, Defining “Substantial Burdens” on Religion and Other Lib-
erties, 108 VA. L. REV. 1759, 1763-67 (2022). For a classic and important article discussing this
concept and its problems, see generally Ira C. Lupu, Where Rights Begin: The Problem of Bur-
dens on the Free Exercise of Religion, 102 HARV. L. REV. 933 (1989). For an argument that it is
constitutionally permissible to adjudicate the “sincerity” of a religious claimant’s assertion of
conflict with religious principle as a legitimate precondition of the Free Exercise Clause’s pro-
tection, see Nathan S. Chapman, Adjudicating Religious Sincerity, 92 WASH. L. REv. 1185
(2017). See also Paulsen, The Priority of God, supra note 1, at 1213 (proposing four theories for
why some religious-freedom claims should not be honored).

In Fulton v. City of Philadelphia, discussed at length in Part IT of this Essay, the city of Phila-
delphia had argued that Catholic Social Services (CSS) was not burdened in its free exercise
of religion by the city’s requirement that private foster-care providers working with the city
certify that they would place children with same-sex couples. The city argued that this did
not burden CSS because certifying same-sex couples for eligibility did not constitute CSS’s
endorsement of such couples’ inclusion but merely acknowledged the statutory requirements
for eligibility. The majority opinion laconically noted that CSS regarded compliance with the
certification requirement as burdening its beliefs and that this was what mattered. 141 S. Ct.
1868, 1876 (2021).
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builds upon the right of individuals to do so. The free exercise of religion can
occur in groups, communities of faith, and other institutional arrangements. It
doesn’t have to, of course: the right to the free exercise of sincere religious con-
victions does not require association with a specific religious denomination, in-
stitution, or organization. Nor is it limited to the exercise of religious beliefs
counted as formal “tenets” by any religious body or shared by all members of a
particular group.?® But given that the exercise of religion can occur in or by
groups, religious liberty has an inescapable institutional-autonomy aspect as
well. A religious group gets to define its religious identity as a group, prescribe
its own tenets, beliefs, practices, mission, and internal governance rules, and
limit its leadership and its membership to individuals who share the mission,
identity, and purposes of the group as defined by the group —all free from gov-
ernment interference or control. Freedom for religion means religious institu-
tional autonomy.*°

Fourth, and importantly, the view of religious liberty I have described im-
plies a basic, obvious, but strangely neglected limitation on what is covered by
this freedom: constitutional protection for the free exercise of religion is limited
to religion. If religious liberty under the First Amendment is truly about religious
liberty — that is, if the freedom is a freedom for religion, specifically — it means that
religious exercise and conscience are constitutionally privileged over nonreli-
gious, secular, personal, or philosophical views. It also means —what amounts to
pretty much the same thing — that the constitutional meaning of “religion” has a
narrower compass than purely personal, not-actually-religious views. Put
bluntly: religion means religion—principles and obligations flowing from a

29. This point is best captured by a pre-Smith decision of the Court, Thomas v. Review Board, 450
U.S. 707 (1981), which noted that only beliefs “rooted in religion” are protected by the Free
Exercise Clause but emphasized that the question of what is regarded as a sincerely held reli-
gious belief “is not to turn upon a judicial perception of the particular belief or practice in
question; religious beliefs need not be acceptable, logical, consistent, or comprehensible to
others in order to merit First Amendment protection.” Id. at 713-14; see also id. at 715 (“Thomas
drew a line, and it is not for us to say that the line he drew was an unreasonable one. Courts
should not undertake to dissect religious beliefs because the believer admits he is ‘struggling’
with his position or because his beliefs are not articulated with the clarity and precision that a
more sophisticated person might employ.”); id. at 715-16 (“[T]he guarantee of free exercise is
not limited to beliefs which are shared by all of the members of a religious sect . .. .”).

30. I'have developed this theme at length in prior work. See Michael Stokes Paulsen, Scouts, Fam-
ilies, and Schools, 85 MINN. L. REV. 1917 (2001); Michael Stokes Paulsen, A Funny Thing Hap-
pened on the Way to the Limited Public Forum: Unconstitutional Conditions on “Equal Access” for
Religious Speakers and Groups, 29 U.C. Davis L. REV. 653 (1996). As discussed below, several
of the Court’s recent religious-liberty decisions explicitly embrace this position of collective
religious institutional autonomy as an aspect of the Free Exercise Clause. See infra Part II.
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theistic belief in a God (or gods), outside of oneself, not from one’s own internal
nonreligious convictions, however sincere they might be.?’

This is less generous a conception of “religion” than has animated the mod-
ern Supreme Court’s jurisprudence, to be sure. The Court has been soft on the
constitutional meaning of religion, abandoning its original sense in favor of a
more fuzzy, flexible, functional modern view closer to whatever-an-individual-
believes-deeply. This view, reflected in a series of military-service conscientious
objector cases in the 1960s and 1970s,** was perhaps driven by noble liberal in-
stincts. But by watering down the Constitution’s original understanding of “re-
ligion,” it has tended ultimately to weaken the Free Exercise Clause’s protection
of actual religious freedom by trying to make it protect everything in the world.
Broadening the freedom to include everything thins it out, making the freedom
itself diminish to the vanishing point. If religious freedom in principle carves out
a sphere of substantive immunity from the usual rules enacted by government,
a rule of everything-is-religion becomes an intolerable rule of everybody-can-
do-whatever-they-want. Just such a fear appears to have fueled the Court’s aban-
donment in Employment Division v. Smith of the idea of free exercise as such a
substantive freedom.** As the Court put it a century and a half ago, such a rule
would make every man “a law unto himself.”** And that just can’t be. Thus, if
religion embraces everything, religious freedom must protect nothing, or very
little. If religion is everything, religion is nothing.>®

31.  Everson v. Bd. of Educ., 330 U.S. 1, 64 (1946) (operationally defining religion as referring to
“the duty which we owe to our Creator and the manner of discharging it” (quoting Virginia
Declaration of Rights, art. 16)).

32.  See United States v. Seeger, 380 U.S. 163 (1965); Welsh v. United States, 398 U.S. 333 (1970);
Gillette v. United States, 401 U.S. 437 (1971). The cases’ various facts and holdings are de-
scribed and analyzed in Paulsen, The Priority of God, supra note 1, at 1196-1206 and Paulsen,
Making Sense of Religious Freedom, supra note 1, at 1617-19.

33. See Paulsen, The Priority of God, supra note 1, at 1196-1206; Paulsen, Making Sense of Religious
Freedom, supra note 1, at 1602-04 (noting how an overly generous conception of religion acts
as a “poison pill” killing full recognition of the pro-exemptions view of religious liberty: “It
loads up the pro-exemptions reading of the Clause with liabilities so severe and costs so great
that judges no longer will buy it. That may be what happened in Employment Division v.
Smith”); see, e.g., Emp. Div. v. Smith, 494 U.S. 872, 888 (1990) (noting the diversity of reli-
gious beliefs and concluding that the exemptions view is therefore intolerable because “we
cannot afford the luxury of deeming presumptively invalid, as applied to the religious objector,
every regulation of conduct that does not protect an interest of the highest order”); see also
Paulsen, Making Sense of Religious Freedom, supra note 1, at 1616-20 (discussing draft exemp-
tion cases).

34. Reynolds v. United States, 98 U.S. 145, 167 (1879). The Reynolds quip was quoted and repeated
by the Court in Emp. Div., 494 U.S. at 88s.

35. In the classic Pixar animated movie The Incredibles, the villain, Syndrome, explains the objec-
tive of his plot to use technology to replicate superheroes’ “superpowers” and make them
available to all as a way of eliminating anything special about superheroes’ superpowers and
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The right answer, and the only sustainable answer, is that religious freedom
is limited to religion as understood in its original sense.*®

A fifth doctrinal implication concerns the enduringly thorny problem of
when a “compelling state interest” overrides religious-freedom claims: if the
right of religious free exercise is premised, ultimately, on the notion that God’s
true commands and requirements have priority over conflicting commands or
requirements of the state, that view establishes boundaries on when courts and
other decision makers can justifiably override a claim of religious liberty. Such a
claimed trump over religious freedom is usually premised on the notion that the
right of free exercise is (impliedly) limited by a (silent, so far as the text is con-
cerned) exception in favor of (assertedly) “compelling” interests of the state.

All theories of religious liberty must wrestle with the problem of extraordi-
nary harm perpetrated in the name of religion. What if a claimed right of reli-
gious conduct would impose or threaten essentially intolerable injury to the
baseline natural human rights of others or destroy civil society? And all theories
asserting that the state sometimes may override claims of religious liberty —on
the grounds of indispensable necessity to avert intolerable harm —must wrestle
with the problem of the seemingly silent text on this point and a lack of princi-
pled constitutional criteria justifying such overrides. Where does such override
authority come from?>”

Present doctrine does not supply a satisfactory set of answers to these ques-
tions. On this point, I submit that taking the premises on which religious free-
dom rests seriously, and taking equally seriously the problem of the seemingly
silent text, suggests that the inquiry should not focus on what the state considers
sufficiently important to override religious freedom. Such an approach impermis-
sibly implies that the state is ultimately the supreme arbiter of religious freedom.
Instead, the inquiry must focus on what plausibly can be counted as falling within
the scope of “free exercise” of “religion” in the first place. That is to say, whether a
claim of religious autonomy should lose is properly a matter of what “free

getting revenge on them for a childhood grievance: “Everyone can be super. And with every-
one super [villainous chuckle] no one will be.” THE INCREDIBLES (Disney 2004).

36. This of course does not mean that there can be no new instances of “religion” that did not
exist at the time of the framing of the First Amendment. The objective meaning of a consti-
tutional term embraces new situations that fit existing legal categories. Just as the freedom of
speech and press includes new technologies (television, the internet, etc.) that fall within the
original meaning of the First Amendment’s terms, so too new religions that match the consti-
tutional definition of religion fall within the protections of First Amendment religious liberty.

37. For an abbreviated treatment of the justification for “compelling interest” overrides of pre-
sumptive constitutional rights or powers, in general, see Michael Stokes Paulsen, The Consti-
tution of Necessity, 79 NOTRE DAME L. REV. 1257, 1282-89 (2004). For application specifically
to religious-freedom claims, and a general description of the baseline human rights such
claims should not defeat, see Paulsen, The Priority of God, supra note 1, at 1210, 1215-16.
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exercise” covers — intrinsic limitations, formed by an understanding of the mean-
ing and scope of the Free Exercise Clause’s language —rather than an extrinsic
trump on religious freedom on terms created by, defined by, and imposed on an
ad hoc basis by an ultimately sovereign state.

A “compelling state interest” is, in this understanding, something of a doc-
trinal misnomer. In the context of a freedom premised on the ultimate sover-
eignty of God’s requirements over man’s, the proper focus is on what can plau-
sibly be claimed in the name of God as the legitimate exercise of “religion” and
how far such claims legitimately can extend as a matter of first principles, not on
when the state is entitled to win on its own terms.*® This change in perspective
might end up producing some of the same conclusions as the traditional formu-
lation. But it would likely alter many others.*® Taken seriously, viewing “com-
pelling” overrides as a function of the intrinsic meaning and limits of the “free
exercise” principle, rather than as creatures of government policy, moves the ful-
crum decidedly in the direction of greater protection of religious liberty.

Sixth, and finally, freedom for religion as an orienting metaphor strongly
supports what is in any event the most straightforward textual and historical
understanding of the Establishment Clause: that it is a cognate provision pro-
tecting religious liberty, fully harmonious with the Free Exercise Clause and not
a competitor of it. The Establishment Clause is not at all a religion-fighting prin-
ciple of constitutional exclusion of or discrimination against religious persons,
groups, or views in public programs or benefits. Rather, it is a requirement that
government not compel or prescribe the involuntary — the unfree — exercise of re-
ligion. The “separation of church and state” that it achieves is not the expunging
of religious influence from society or politics but the expelling of government
control over matters of religious faith.*

38. Ihave explored this idea in detail in prior work. See Paulsen, The Priority of God, supra note 1,
at 1206-15. There, I suggested three possible (and arguably overlapping) ways of understand-
ing so-called “compelling interest” overrides. First, simply that they are exceptions implied
by strict necessity, and that this is part of the backdrop understanding of the text itself. Id. at
1210. Second, and relatedly, that “compelling interest” is an inartful way of saying that the
conduct in question is simply “outside the domain of what ‘the free exercise of religion’ em-
braces, as a matter of the original public meaning of the term itself.” Id. (emphasis omitted).
Third (and most problematically), that the situations so described can be understood as lim-
itations of religious freedom resulting from the religious justification for religious liberty, in
that they posit conduct outside the bounds of legitimate claims of what fidelity to God might
be thought to require. Id. at 1211-15. For discussion of how these different conceptions might
make a difference in how specific cases should be decided, see id. at 1215-16 n.155.

39. Seeid. at 1215-16 1n.155.

40. This does not make the Establishment Clause redundant of the Free Exercise Clause but com-
plementary to it. For discussion, see Paulsen, Lemon Is Dead, supra note 1, at 843-44 n.171.
The Free Exercise Clause protects religious exercise, not nonreligious free exercise; it is the
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. THE COURT’S RECENT CASES

How well do the Supreme Court’s more recent religious-liberty cases match
up with this model of “freedom for religion” and its doctrinal implications,
sketched in Part I? How has the Court been doing in this area over the past dec-
ade? Might this, or something like it, be what the Court has been up to in its
Religion Clause decisions? In this Part, I take up these questions, and briefly
consider some of the Court’s recent leading cases.

It would be going too far to claim that the model presented in Part I has been
explicitly the Court’s conception and deliberate direction. But that model may
provide a useful lens through which to view certain recent decisions and trends.
It explains some, even many, of the Court’s most significant recent religious-
freedom cases. More broadly, it provides a plausible explanation of the emerging
pattern formed by a seeming kaleidoscope of separate cases. In what follows, I
discuss four such apparent patterns.

First, there is the long series of decisions —now dating back several decades —
forbidding government exclusion of religious persons or groups from govern-
ment-benefit programs or expressive forums. These decisions are driven by vital
principles of the Free Exercise Clause (and by like principles of the Free Speech
Clause) forbidding discrimination based on religious views, identity, or expres-
sion; as a corollary, they reject certain unsound readings of the Establishment
Clause that had prevailed a half century ago.

A second trend has not yet reached its conclusion: the seeming movement in
the direction of abandoning the narrow reading of the Free Exercise Clause
adopted in Employment Division v. Smith in 1990 in favor of restoration, in some
form, of the more liberty-protective view that the First Amendment confers a
substantive freedom for religion —a sphere of immunity or exception from the
usual power of the state.

Third, there is the relatively recent line of decisions that recognize the right
of religious institutions and groups to decide for themselves, free from govern-
ment regulation or interference, matters of their own ministry, leadership, per-
sonnel, and the standards of conduct required of members. These decisions in-
volve key interpretations of both the Free Exercise Clause and the Establishment
Clause —and themselves provide support for abandoning the Smith rule.

Fourth, and overlapping the preceding categories, there is the series of deci-
sions rejecting the unsound and ahistorical reading of the Establishment Clause
derived from the infamous “Lemon test,” devised in the Court’s 1971 decision in

Establishment Clause that protects the freedom of nonexercise of religion. And, of course, in
some (but not all) cases the clauses will provide overlapping constitutional protection.
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Lemon v. Kurtzman.*' The Lemon test had sometimes been applied to forbid any
government action or policy that produced a direct or indirect effect advancing,
accommodating, or even merely endorsing religion. In place of Lemon, the Court
has been moving (albeit uncertainly and awkwardly) in the direction of restoring
the original understanding of the Establishment Clause as forbidding govern-
ment prescription or compulsion of religious exercise. These decisions have in-
volved everything from public prayer opening government meetings** to gov-
ernment displays of religious symbols and monuments*® to, most recently, a
public high-school football coach’s public practice of personal postgame prayer
at the fifty-yard line.**

Not all of these trends are new to the past decade or so. Some are continua-
tions, or extensions, of principles with long pedigrees. Other trends are incom-
plete and might not fully and finally resolve in the anticipated direction de-
scribed. Still others are harder to pin down clearly.

A. The Common Core of Free Exercise: No Discrimination Against Religion

The first principle is clear and the Court has been clear in embracing it: The
First Amendment forbids government discrimination against religion. Period.
Specifically, the Free Exercise Clause at bare minimum forbids exclusion from,
or discrimination against, religious persons, institutions, or views in govern-
ment programs or forums. The First Amendment’s Free Speech Clause stands
for the identical proposition whenever expression or expressive conduct is in-
volved or when government predicates an exclusion from a program or forum
on a participant’s religious identity, purpose, viewpoint, or speech.** No fewer
than four decisions of the Court in the past six years—and arguably several
more —embrace this principle. And they do so strongly, clearly, unequivocally,
and emphatically.

The decisions in Carson v. Makin,*® Espinoza v. Montana Department of Reve-
nue,*” and Trinity Lutheran Church of Columbia, Inc. v. Comer*® all stand for a

1. Lemon v. Kurtzman, 403 U.S. 602 (1971).

42. Town of Greece v. Galloway, 572 U.S. 565 (2014).

43. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067 (2019).
44. Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407 (2022).

45. As the Court put it in Kennedy: “These Clauses work in tandem. Where the Free Exercise
Clause protects religious exercises, whether communicative or not, the Free Speech Clause
provides overlapping protection for expressive religious activities.” Id. at 2421.

46. 142 S. Ct. 1987, 2002 (2022).
47. 140 S. Ct. 2246, 2260 (2020).
48. 582 U.S. 449, 466 (2017).
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version of this core proposition. Carson and Espinoza both hold, directly and ex-
plicitly, that government may not exclude or discriminate against private religious
education in programs of government funding of private school choice or in the
provision of other education benefits or services to students and their families.*
Nor may government exclude religious institutions (including churches and
church schools) from participation in government programs for which they are
otherwise eligible, because of their religious affiliation, expression, identity, or
mission. Trinity Lutheran so holds, explicitly, as does, after a fashion, Fulton v.
City of Philadelphia—an important, paradigmatic illustration of this principle.*®
Trinity Lutheran involved eligibility for state grants to fund playground resurfac-
ing and held that a church-affiliated preschool could not be excluded because of
its religious associations, identity, and programs. “The Free Exercise Clause,” the
Court held, “protect([s] religious observers against unequal treatment’ and sub-
jects to the strictest scrutiny laws that target the religious for ‘special disabilities’
based on their ‘religious status.”>!

Fulton v. City of Philadelphia is a dramatic recent case illustrating this princi-
ple in a distinctive factual situation. The essential holding of the case was that
government may not exclude a religious social-service group’s participation in a
government program for provision of foster-care services because of the group’s
religious scruples against placing children in homes of unmarried couples (in-
cluding both same-sex and opposite-sex unmarried couples), where the govern-
ment’s policy with respect to eligibility criteria was not genuinely and reliably

49. Full disclosure: this is an issue near and dear to my heart. I have for many years worked as an
attorney/professor on cases supporting this position, including one as lead counsel for two
Minnesota families with minor children with disabilities entitled under federal law to the ser-
vices of an on-premises paraprofessional in the classroom but who were denied such services.
The state of Minnesota and two school districts had had in force policies authorizing such
services for students attending nonreligious private schools but not for students attending re-
ligious private schools. The Eighth Circuit eventually held that such policies violate the First
Amendment, holding that “[g]overnment discrimination based on religion violates the Free
Exercise Clause of the First Amendment, the Free Speech Clause of the First Amendment, and
the Equal Protection Clause of the Fourteenth Amendment[,]” and reversing the district
court’s grant of summary judgment for the state and school districts. Peter v. Wedl, 155 E.3d
992, 996, 1002 (8th Cir. 1998) (citations omitted). The families prevailed. See Westendorp v.
Indep. Sch. Dist. No. 273, 35 F. Supp. 2d 1134, 1138 (D. Minn. 1998); see also Westendorp v.
Indep. Sch. Dist. No. 273, 131 E. Supp. 2d 1121 (D. Minn. 2000). One of the plaintiffs, Aaron
Westendorp, a middle-school student at the time, is now a comic, public advocate, writer, and
online and radio personality. See, e.g., Aaron Westendorp, KFAI, https://www.kfai.org/person-
ality/aaron-westendorp [https://perma.cc/ED2X-CFY6]; Hug Nation, Conversation Nation:
Aaron Westendorp, YOUTUBE (Mar. 23, 2022), https://www.youtube.com/watch?v=eCXgow-
Rgsk [https://perma.cc/8XSs5-2CFY].

s0. Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1878 (2021). More on Fulton presently.

s1.  Trinity Lutheran, 582 U.S. at 458 (quoting Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508
U.S. 520, 533, 542 (1993)) (alteration in original).
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“neutral” in its application. Catholic Social Services (CSS), a program partici-
pant, held such religious views against placement of children in homes of un-
married couples, as a matter of conscientious conviction. The City of Philadel-
phia contended that CSS’s views violated the City’s nondiscrimination rules.
Specifically, the City asserted that allowing CSS to participate violated the city’s
bans on sexual-orientation and marital-status discrimination by participating
private social service agencies. Chief Justice Roberts’s majority opinion con-
cluded that the City’s policies were not reliably neutral and “generally applicable”
in this regard. That was because the city vested in administrative officers the
power and discretion to make exceptions to the policies” general rule. Had the
policies in fact been generally applicable, and not subject to ad hoc exceptions —
and assuming the city’s policies did not in some other way specifically target re-
ligious beliefs or institutions for exclusion from the program — the City’s exclu-
sion of CSS almost certainly would have been upheld under the rule of Employ-
ment Division v. Smith.>> However, because the city had vested discretion to make
exceptions to its policies in a government official — an official empowered to con-
sider and assess the reasons for CSS’s noncompliance, including its religious rea-
sons —the City’s decision to exclude CSS became subject to strict scrutiny. The
Court held that Philadelphia’s policy and practice did not pass such scrutiny.*
The judgment in Fulton was unanimous: Philadelphia’s exclusion of Catholic
Social Services was unconstitutional. Justice Alito’s thorough, seventy-seven-
page opinion concurring in the judgment only, joined by Justices Thomas and
Gorsuch, would have gone further and overruled Smith as being contrary to the
original meaning of the Free Exercise Clause.*>* There is much to be said for that
position —and the Court may be on the verge of adopting it. (I discuss that pos-
sible, even likely, future development presently.>®) Yet the Fulton majority’s nar-
rower conclusion was significant in its own right: The use of government power
so as to exclude religious persons, groups, or organizations from participation in
a public program is subject to strict scrutiny, and presumptively unconstitu-
tional, if that power is used or is even capable of being used specifically to exclude
religious views and religious conduct. That is an important principle. Religious
identity, views, or conduct cannot be the basis for exclusion from a government
program or benefit. If the government’s arrangement would in theory permit its

52. See Emp. Div. v. Smith, 494 U.S. 872, 879-80 (1990) (asserting that prior decisions “have
consistently held that the right of free exercise does not relieve an individual of the obligation
to comply with a ‘valid and neutral law of general applicability on the ground that the law
proscribes (or prescribes) conduct that his religion prescribes (or proscribes)’” (quoting
United States v. Lee, 455 U.S. 252, 263 n.3 (1982) (Stevens, J., concurring in judgment)).

53. See Fulton, 141 S. Ct. at 1877-79.
54. Seeid. at 1883, 1926.
55.  See infra Section IL.B.
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officials potentially to act on such a basis, it is not a genuinely and reliably reli-
gion-neutral program.>®

A version of the government-must-not-discriminate-on-the-basis-of-reli-
gious-conduct-or-religious-motivation principle also helps explain, in part, the
Court’s shift, midpandemic, in the COVID-19 emergency government shut-
down order cases. In cases decided earlier in the pandemic, a sharply divided
Court had upheld, over vigorous dissents, state and local orders forbidding or
restricting the size of indoor religious worship group gatherings, even though
certain commercial businesses had been permitted to keep operating with less
stringent occupancy caps or limitations on outdoor activities.>” Later, as experi-
ence (arguably) changed, and as the Court’s personnel (definitely) changed, the
Court reversed course, embracing strongly the principle that religious worship
and assembly must be treated at least as favorably as any other comparable pri-
vate activity and be subjected to shutdown orders only when those comparable
businesses or activities are likewise so subject.>®

Finally, one can see this nondiscrimination principle at work in a rather dif-
ferent context, in the Court’s 2022 decision in Kennedy v. Bremerton School Dis-
trict, where the Court upheld the right of a public high-school football coach to
kneel for personal prayer, at midfield, after the conclusion of games.* The Court
held that the Free Exercise Clause and Free Speech Clause protect the right of
individuals, including government schoolteachers and other school employees,
to engage in personal religious observance, free from punishment or prohibition,
during times and in settings where employees are or would be permitted to en-
gage in personal conduct of a nonreligious nature.®® Again, the principle is

56. The Court’s decision in Masterpiece Cakeshop Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719 (2018),
can also be seen as an illustration of this principle. A baker who declined for reasons of reli-
gious conscience to bake a cake specifically for a same-sex wedding was charged with violating
state antidiscrimination law. The Court held that the cake baker was entitled to neutral and
respectful consideration of his First Amendment defenses by state administrative officials, just
as others who had refused to bake cakes with different ideologically charged messages had
received such treatment. Colorado officials, however, showed “clear and impermissible hos-
tility” specifically to the baker’s religious views, violating the baker’s First Amendment right
not to be subjected to unfavorable state action on account of his religious views, expression,
or identity. See id. at 1729-32.

57. See, e.g., S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613 (2020) (mem.); Cal-
vary Chapel Dayton Valley v. Sisolak, 140 S. Ct. 2603 (2020) (mem.); Danville Christian
Acad., Inc. v. Beshear, 141 S. Ct. 527 (2020) (mem.).

58.  See, e.g., Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020) (per curiam); Tan-
don v. Newsom, 141 S. Ct. 1294 (2021) (per curiam).

59. See Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2415-16 (2022).

60. See id. at 2422 (noting that the Court in Fulton had held that a government policy is not gen-
erally applicable if it “‘prohibits religious conduct while permitting secular conduct that un-
dermines the government’s asserted interests in a similar way, or if it provides ‘a mechanism
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nondiscrimination: government must not discriminate on the basis of the reli-
gious nature or viewpoint of an employee’s expression or other activity.

The principle embraced in Kennedy is the same principle powering the out-
comes in Carson, Espinoza, Trinity Lutheran, Fulton, and Tandon: government
may not discriminate against religion in its programs, policies, or practices. The
Free Exercise Clause might well require more than this. But it certainly requires
no less. Each of these cases stands for the proposition that the Free Exercise
Clause, at minimum, prohibits government discrimination against or exclusion
of religious persons and groups, in government’s regulations, in its administra-
tion of public programs (including education funding), and in its provision of
forums for engaging in expressive activities.

The principle itself is hardly new or novel. It is at least as old as Widmar v.
Vincent,®' where the Court held that a state university could not exclude a stu-
dent religious group’s use of campus facilities that it made generally available to
student groups, on account of the religious content of the group’s meetings. The
Establishment Clause did not authorize such exclusion or discrimination (an im-
portant principle itself), and the Free Speech and Free Exercise Clauses did not
permit it.°> The Widmar principle—a principle of equal access for religious
speech or expression in a limited public forum provided by government— has
been restated, reaffirmed, and applied in various forms more than a half-dozen
times in the decades since Widmar:® It has been applied to public-school dis-
tricts’ rental of facilities to private community groups;®* to high-school student
group activity periods;®® and to after-school, on-premises elementary-school
programs run by outside religious groups.®® The rule has by now become thor-
oughly well established and essentially uncontested, cemented by the Court’s

29

for individualized exemptions[,]”” (quoting Fulton, 141 S. Ct. at 1868, 1877 (2021)), and con-
cluding that, “[i]n this case, the District’s challenged policies were neither neutral nor gener-
ally applicable”).

61. Widmar v. Vincent, 454 U.S. 263 (1981).

62. Seeid. at 269-76.

63. See, e.g., Bd. of Educ. of Westside Cmty. Schs. v. Mergens, 496 U.S. 226, 234-35 (1990);
Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 395-97 (1993); Rosen-
berger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 828-30 (1995); Capitol Square Rev.
& Advisory Bd. v. Pinette, 515 U.S. 753, 760-63 (1995) (plurality opinion); Good News Club
v. Milford Cent. Sch., 533 U.S. 98, 119-20 (2001); Trinity Lutheran Church of Columbia, Inc.
v. Comer, 582 U.S. 449, 462 (2017); Espinoza v. Mont. Dep’t of Revenue, 140 S. Ct. 2246, 2260
(2020); Carson v. Makin, 142 S. Ct. 1987, 1999 (2022); Shurtleff v. City of Boston, 142 S. Ct.
1583, 1587, 1593 (2022).

64. See Lamb’s Chapel, 508 U.S. at 395-97 (affirming and applying the Widmar principle).

65. See Mergens, 496 U.S. at 234-35 (same).

66. See Good News Club, 533 U.S. at 119-20 (same).
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many recent cases reiterating the principle.®” Government may not in its pro-
grams discriminate or exclude on the basis of religion, religious expression, reli-
gious mission, or religious identity. That rule lies at the very core of the Consti-
tution’s protection of freedom for religion.®®

What is arguably new in recent years is the Court’s willingness to extend and
apply that familiar principle to less familiar, less intuitively obvious situations.
Nondiscrimination against student religious groups seeking equal access to
meeting space at state universities —the situation presented in Widmar—was a
relatively easy and straightforward application of the principle. Extending that
principle to public high-school student clubs was a short and seemingly simple
next step. So too with equal access for community religious groups offering af-
ter-school elementary-school programs on the same terms as other community
groups, and with religious groups’ eligibility to rent public-school facilities, out-
side regular school hours, for religious meetings or worship services. ® The prin-
ciple of nondiscrimination against religion transposed readily from one situation
to another. In each instance, the principle was applied in a setting easily recog-
nized as involving the right to engage in speech, in a public “forum,” without
discrimination on the basis of the religious content of the expression involved.

67. There is one notable outlier decision. In Locke v. Davey, 540 U.S. 712 (2004), the Court upheld
the exclusion from a religion-neutral state scholarship program of an otherwise eligible ben-
eficiary because of his intention to use scholarship funds to pursue a religious education with
the object of entering some form of Christian ministry as a vocation. With respect, Locke is
simply indefensible. The Court in its recent cases has labored, with more persistence than
persuasiveness, to distinguish the decision rather than overrule it outright. See, e.g., Trinity
Lutheran, 582 U.S. 449, 464 (2017) (purporting to distinguish Locke as involving only a state
decision choosing not to fund a “distinct category of instruction” (quoting Locke, 540 U.S. at
721)); Espinoza, 140 S. Ct. at 2257-58 (2020) (making an identical distinction and also noting
the fact that Locke invoked a “historic and substantial” interest of government in not funding
the training of clergy specifically (quoting Locke, 540 U.S. at 725)); Makin, 142 S. Ct. at 2001-
02 (identifying identical grounds for distinguishing Locke and noting that Trinity Lutheran
and Espinoza resolved the issue). In principle, however, Locke is irreconcilable with the Court’s
decisions in Carson and Espinoza. See Trinity Lutheran, 582 U.S. at 468 (Thomas & Gorsuch,
JJ., concurring in part) (disapproving any implied embrace of Locke by the majority’s citing it
and approving of the majority opinion’s construing the case narrowly); Espinoza, 140 S. Ct. at
2263, 2265 (Thomas & Gorsuch, JJ., concurring) (arguing that Locke misinterpreted the Es-
tablishment Clause and should not affect free-exercise challenges under the Free Exercise
Clause); Espinoza, 140 S. Ct. at 2267 (Alito, J., concurring) (criticizing the premises underly-
ing Locke).

68. As long ago as 1996, I described as “obvious all along” the proposition that “[t]he Establish-
ment Clause does not authorize, and the Free Speech and Free Exercise Clauses do not permit,
government discrimination against religious speakers or religious speech on the basis of reli-
gious content, viewpoint, or speaker identity — ever.” Paulsen, A Funny Thing Happened on the
Way to the Limited Public Forum: Unconstitutional Conditions on “Equal Access” for Religious
Speakers and Groups, supra note 30, 653.

69. See supra notes 64-66.
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It takes a bit more imagination to conceptualize education funding pro-
grams, government grant programs for school playground resurfacing projects,
and eligibility criteria for participation in provision of foster care, as involving
the same principle of “equal access” to a “public forum,” without discrimination
on the basis of religion. Not much more imagination, perhaps. But it does re-
quire a willingness to take the small intuitive leap from a literal to a more meta-
phorical “forum” in which religious individuals and groups possess the same
right to inclusion without discrimination. The Supreme Court in recent years
has been willing and able to make that analytic leap in settings where the Court
previously had not yet been prepared to do so.

B. Free Exercise as an Affirmative Freedom: Scrapping Smith Soon?

The principle of nondiscrimination against religion is easy. The somewhat
harder, more contested proposition is that the Free Exercise Clause confers a
sphere of substantive immunity from government regulation, including from
even ostensibly neutral and generally applicable rules.” The position is simply
this: not only must government treat religious belief and exercise no less well than
it treats comparable nonreligious conduct, but it must, as a constitutional rule,
go further and protect religious liberty independently of how it treats other ac-
tivity. The Free Exercise Clause is an affirmative protection of freedom for reli-
gion, carving out religion’s free exercise from the usual powers of government.

If this is correct —and the Supreme Court appears to be leaning in this direc-
tion — it follows that its 1990 decision in Employment Division v. Smith was wrong
and should be overruled. The Court came to the edge of so ruling in Fulton,
stopping just short of a direct ruling to that effect. Justice Alito’s concurrence,
joined by two other Justices, would have taken that further step.”’ In addition,
two other Justices expressed sympathy with overruling Smith.”> A majority of
the Court thus appears poised to take that next step, perhaps soon. The only
questions giving the Court pause were what weight to give Smith as a matter of
stare decisis—a question the Justices have wrestled with in other important

70. See Paulsen, Making Sense of Religious Freedom, supra note 1, at 1615. The article sets forth “the
most plausible argument in favor of Smith” as the arguable textual ambiguity of laws “pro-
hibiting” religious exercise, coupled with premises of deference to plausible government in-
terpretations of ambiguous constitutional provisions—but ultimately rejects such an argu-
ment once one adopts the perspective-of-the-religious-adherent premise of the Free Exercise
Clause: “Butif the religion clauses are viewed from the believer’s perspective, the Free Exercise
Clause is violated whenever the consequence of a government action is to prevent or penalize
acts of sincere religious conscience, because preventing such consequences is exactly the rea-
son the freedom exists.”

7. Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1883 (2021) (Alito, J., concurring).
72. Id. at 1882 (Barrett, J., concurring).
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contexts, notably in Dobbs v. Jackson Women'’s Health Organization, overruling Roe
v. Wade’s creation of a constitutional right to abortion”® —and what standard
should replace Smith if it is repudiated. Other than that, it appears to be a matter
of the Court waiting for the right occasion to overrule Smith.

The Fulton majority opinion, written by Chief Justice Roberts, reflected the
Chief Justice’s preference for incrementalism and narrowest-basis-possible deci-
sions.” But, as set forth above, the “narrower” ground there embraced —the
nondiscrimination principle —was itself set forth in a fairly aggressive form.
Given the vigor with which the Court’s decision in Fulton (and before that in
Tandon) interpreted and applied Smith’s preconditions, it might be difficult for
the Court to find a case posing a square conflict with Smith. Overruling Smith, if
it is to occur, thus might require a case where the government’s action impairing
religious liberty is unquestionably “neutral” as between religious and secular
acts, treats religious conduct fully as well as any similar, permitted secular activ-
ity,” involves a truly “generally applicable” rule, and provides for no exceptions
or discretion as to its application. That might be a long wait.

Justice Barrett’s brief, important concurring opinion in Fulton, written on
behalf of herself, Justice Kavanaugh, and Justice Breyer, appeared ready to repu-
diate Smith in a case requiring such a step: “In my view, the textual and structural
arguments against Smith are more compelling [than the historical argument].
As a matter of text and structure it is difficult to see why the Free Exercise
Clause —lone among the First Amendment freedoms — offers nothing more than
protection from discrimination.””® That’s a strong statement that Smith’s over-
ripe rule is ready to fall. But the harder question for Barrett (and Kavanaugh)
was “what should replace Smith?””” Where burdens on religious exercise arise
from truly neutral and generally applicable rules, Barrett expressed skepticism
about swapping Smith’s categorical rule for an equally categorical return to “strict

73. Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2248, 2261-83 (2022) (extensively address-
ing and rejecting arguments for adhering to Roe and Casey on the grounds of the judicial doc-
trine of stare decisis), overruling Roe v. Wade, 410 U.S. 113 (1973) and Planned Parenthood of
Se. Pa. v. Casey, 505 U.S. 833 (1992).

74. On Chief Justice Roberts’s stated general jurisprudential preference for reaching decisions on
the narrowest possible legal grounds, and important examples of his seeking to do so in major
cases, see Adam Liptak, Sidebar: John Robertss Early Supreme Court Agenda: A Study in
Disappointment, N.Y. TIMES (Nov. 21, 2022), https://www.nytimes.com/2022/11/21/us/
politics/john-roberts-supreme-court.html [https://perma.cc/9SGA-SCDG].

75.  See Tandon v. Newsom, 141 S. Ct. 1294, 1296 (2021) (per curiam) (“[G]overnment regulations
are not neutral and generally applicable, and therefore trigger strict scrutiny under the Free
Exercise Clause, whenever they treat any comparable secular activity more favorably than re-
ligious exercise.”).

76. Fulton, 141 S. Ct. at 1882 (Barrett, J., concurring).
77. Id.
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scrutiny,” given that the Court’s jurisprudence concerning other First Amend-
ment rights, like speech and assembly, does not treat incidental or indirect in-
fringements arising from neutral laws as necessarily subject to the highest stand-
ard of scrutiny.”

The short answer to this concern, I submit, is that the free exercise of religion
is a different freedom from freedom of speech, with different parameters and its
own independent standards. The Free Exercise Clause will sometimes duplicate
the Free Speech Clause in what it protects, but sometimes not: it is a separate,
independent freedom that frequently goes beyond what free speech requires.
Free exercise is, as it were, its own thing. While doctrines employed in free-
speech jurisprudence may in certain respects be analogous and instructive, they
are not determinative. Free exercise is a different freedom, with its own require-
ments, just as, say, the Second Amendment and the Fourth Amendment are dif-
ferent freedoms with their own separate requirements, rules, doctrines, and
standards.”

Justice Barrett posed some further questions to be answered before the Court
could safely announce a replacement to Smith. I will offer here some brief an-
swers to Justice Barrett’s questions. Should burdens on religious entities be
treated differently from burdens on individual free exercise?®® No. For reasons
stated above, free-exercise rights may be exercised by groups but are not limited
to institutional prerogatives or to religious beliefs shared by all members of a
formal church, denomination, or other organization. The next question Barrett
posed was, “Should there be a distinction between indirect and direct burdens
on religious exercise?”®! This is genuinely contestable, but the better answer is
again no, if one adopts the perspective of the religious believer: as noted above,
if the government’s action burdens the adherent’s freedom to exercise sincerely

78. Id. at 1833; ¢f. United States v. O’Brien, 391 U.S. 367 (1968) (adopting a different standard of
review for facially neutral laws that incidentally affect speech than for laws that target expres-
sion for its content or viewpoint).

79. In a moment, I will take up the Court’s recent “institutional autonomy” line of cases, begin-
ning with Hosanna-Tabor Evangelical Lutheran Church & Sch. v. Equal Emp. Opportunity
Comm’n, 565 U.S. 171 (2012). In Hosanna-Tabor, the Court unanimously and explicitly made
this point about the independent content and force of the Free Exercise Clause, separate and
distinct from the protections for free speech and association. Rejecting the Obama Admin-
istration’s argument that the Free Exercise Clause rights of religious institutions to expressive
association should be governed by the same standards as the group Free Speech Clause rights
of expressive association generally, the Court held, “We find this position untenable.” Id. at
189. The Court held that the idea that identical standards need apply “is hard to square with
the text of the First Amendment itself, which gives special solicitude to the rights of religious
organizations” and that it “cannot accept the remarkable view that the Religion Clauses have
nothing to say about a religious organization’s freedom to select its own ministers.” Id.

80. See Fulton, 141 S. Ct. at 1883 (Barrett, J., concurring).
8. Id
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held beliefs, that should be sufficient to trigger the constitutional right. The Free
Exercise Clause does not weigh relative degrees or directness of burdens on reli-
gious exercise.

Finally, if “strict scrutiny” applies, what form should it take, given the pre-
Smith Court’s different formulations in different cases?®> And if strict scrutiny
applies, would pre-Smith cases all come out the same way as they did?%* The
question of “overrides” on religious liberty is the fifth proposition I offered above
as to the implications of viewing the First Amendment as a protection of freedom
for religion.®® This is indeed an area that requires the Court to engage in sub-
stantial further thought and reconsideration; Justice Barrett’s question is a good
and important one. Suffice it to say here that such overrides, which arise only by
textual implication, should be rare, disfavored, and strictly limited to cases of
essentially intolerable harm to the baseline fundamental private rights of others
outside the religious community. Even under the Court’s pre-Smith “strict scru-
tiny,” the standard applied was not strict enough and many of the Court’s appli-
cations were arguably wrong.®°

These are questions that the Supreme Court should and must address if, and
when, it overrules Smith. But the important point is that these questions have
answers. The Court stands at the threshold of overruling Smith and should do
so, just as Justice Barrett notes, to vindicate the constitutional logic and necessary
textual meaning of the Religion Clauses as affirmatively protecting freedom for
religion. It is now properly a matter of the right occasion and getting the details
of Smith’s replacement right.

C. Freedom for Religious Institutions’ Internal Autonony

As argued above, freedom for religion includes at its core the right of reli-
gious groups and institutions to define themselves —to determine the precepts
that define the religious community, to prescribe and maintain standards of be-
lief and conduct to which its members are expected to adhere, and to freely make
decisions concerning leadership and governance of the faith community.®” The

82. See supra Section I.B (discussing the question of “burdens” on religious exercise).
83. See Fulton, 141 S. Ct. at 1883 (Barrett, J., concurring).

84. Seeid.

85. See id. (discussing “compelling interest” overrides).

86. See Paulsen, The Priority of God, supra note 1, at 1206-16. For my short take on pre-Smith de-
cisions that are likely wrong on a strict application of a strict textual strict scrutiny, see id. at
1215 n.155. For further discussion, see generally Michael Stokes Paulsen, A RFRA Runs
Through It: Religious Freedom and the U.S. Code, 56 MONT. L. REV. 249, 265-68 (1995).

87. See supra Section L.B (discussing the institutional autonomy aspect of freedom for religion).
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Court has been doing remarkably well on this score over the past dozen years.
On the autonomy of religious institutions in matters of internal doctrine, disci-
pline, leadership, and teaching, the Court has, since 2012, embraced a strong,
clear vision of religious liberty.

The groundbreaking case was Hosanna-Tabor Evangelical Lutheran Church &
School v. EEOC in which the Court unanimously held that the First Amendment
forbids any government interference with the employment relationship between
areligious body and those it, in good faith, considers its “ministers” — those lead-
ers, teachers, and others who, in the words of the Court, “personify” the beliefs
of the religious community.®® The decision embraced, in sweeping terms, the
right of religious groups to exercise autonomy in matters of “internal govern-
ance” and “control over the selection of those who will personify its beliefs.”® It
specifically affirmed “a religious group’s right to shape its own faith and mission
through its appointments.”®® The Court made clear that, although earlier lower-
court decisions had given this doctrine the somewhat inapt label of “the minis-
terial exception,” the principle involved was general and firmly established by the
First Amendment Religion Clauses: a religious group has the “right to shape its
own faith and mission” including through its decisions concerning the selection
and retention of teachers and others who speak for or represent the religious
community.’’ It is clear from the Court’s opinion that this right of autonomy
embraces more than just the hiring of “ministers,” narrowly defined.

This principle, the Court held, excluded government power to evaluate de-
cisions by a religious school concerning the employment of teachers involved in
carrying out and communicating the religious beliefs, values, and mission of the
school.?? Even where government purports to be applying a neutral law of gen-
eral applicability — the cases where Smith had held the Free Exercise Clause not
to restrict state power — the autonomy of religious institutions prevailed. Thus,
Hosanna-Tabor seriously conflicted with and undermined Smith from the outset,
even though the Court sought to distinguish the cases on the theory that Smith
concerned “outward physical acts” rather than decisions concerning a religious
group’s internal administration, leadership, and employment. Even where gov-
ernment may regulate employment or leadership decisions of nonreligious or-
ganizations, it may not regulate a religious group’s selection of its leaders and
exemplars.

88. 565 U.S. 171, 188 (2012).
89. Id.

go. Id.

91 Id.

92. Id. at 190-96.
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The Court grounded its holding in the seemingly Smith-defying proposition
that “the text of the First Amendment itself . . . gives special solicitude to the
rights of religious organizations.”?® This is important, and bears emphasis: the
Court held, unanimously, that the Free Exercise Clause provides additional and
independent rights to religious organizations beyond those to which nonreli-
gious groups are entitled as a matter of the freedoms of speech and association.”*
Recall the Court’s language, quoted above, rejecting the proposition that reli-
gious groups’ rights of expression and association should be controlled by the
same standards applied to secular groups as a matter of Free Speech Clause doc-
trine: “We cannot accept the remarkable view that the Religion Clauses have
nothing to say about a religious organization’s freedom to select its own minis-
ters.”%®

Our Lady of Guadalupe School v. Morrissey-Berru®® reaffirmed and extended
Hosanna-Tabor, making doubly clear what Hosanna-Tabor already said in a rea-
sonably straightforward fashion. Although sometimes dubbed a “ministerial ex-
ception,” the rule of Hosanna-Tabor did not depend on formal titles, ordination,
or specific training. It extended to elementary-school teachers whose roles called
upon them to engage in religious instruction, prayer, and communicating reli-
gious faith in other ways. “What matters, at bottom, is what an employee
does.”?”

There remains an outlier pre-Hosanna-Tabor decision of the Court that is at
odds with the principles of Hosanna-Tabor and Our Lady of Guadalupe —and with
the principles of Widmar v. Vincent®® concerning the rights of campus student
religious groups. In Christian Legal Society v. Martinez, the Court held, by a vote
of 5-4, that a Christian student group at a public university did not have the right
to maintain its distinctive religious identity and beliefs by prescribing a state-
ment of faith to which leaders and members were asked to subscribe and adhere.
On this basis, the Court upheld the exclusion of the student religious group from
a state university forum.?® Taken seriously, Christian Legal Society was a rejection
of the freedom-of-speech and expressive-association rights of campus religious
groups, contrary to Widmar. In addition, it was a rejection of the Free Exercise
Clause rights of religious groups to determine their own identity, leadership, and

93. Id. at189.

94. Id.

95. Id.

96. Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049 (2020).
97. Id. at2064.

98. 454 U.S. 263 (1981).

99. 561 U.S. 661, 668-69 (2010).
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message in the public-campus context, contrary to Hosanna-Tabor and Our Lady
of Guadalupe.'®

Simply put: Hosanna-Tabor and Our Lady of Guadalupe hold that government
may not regulate or restrict the right of religious groups, institutions, and com-
munities to make religious decisions about the standards of faith and conduct
required of their leaders, exemplars, and members. Christian Legal Society had
held —just two years before Hosanna-Tabor embraced that unanimous proposi-
tion — that government (in the form of a state university law school) may impose
precisely such regulations or restrictions on religious groups, as a state-imposed
condition on what would otherwise be a constitutional right under the First
Amendment. '*' Those two positions are irreconcilable. The decision in Chris-
tian Legal Society is drastically out of line with the subsequent decisions in Ho-
sanna-Tabor and Our Lady of Guadalupe. The decision in Christian Legal Society
has become a derelict in the constitutional law of religious freedom —an errone-
ous remnant of a discarded perspective that would reject the freedom of religious
groups to define their own identities and the rules of conduct that govern their
internal membership and leadership practices, or that would condition partici-
pation in a public program or forum on forfeiture of such religious freedom. If
Hosanna-Tabor and Our Lady of Guadalupe are right—and they are — Christian Le-
gal Society is wrong and should be overruled.

D. Correcting Establishment Clause Interpretation

On the meaning of the Establishment Clause, the Supreme Court has
reached generally sound outcomes in recent years, albeit sometimes with prob-
lematic reasoning. Nonetheless, the Court appears to be bearing down on the
right answer: that this aspect of religious liberty forbids government coercion in
matters of religious belief or exercise, thus protecting the freedom not to exercise
religion, except as freely chosen.'”® This—not “history” or “tradition,” as is

100. I have severely criticized Christian Legal Society in other writing. See, e.g., Michael Stokes
Paulsen, Disaster: The Worst Religious Freedom Case in Fifty Years, 24 REGENT U. L. Rev. 283,
283-84 (2012).

101, See id. at 296-301 (setting forth Christian Legal Society’s analysis).

102. For a systematic defense and explication of this standard, see Paulsen, Lemon Is Dead, supra
note 1, at 825-50. See also id. at 797 (setting forth as the standard of “coercion” the following:
“Government may not, through direct legal sanction (or threat thereof) or as a condition of
some other right, benefit, or privilege, require individuals to engage in acts of religious exer-
cise, worship, expression or affirmation, nor may it require individuals to attend or give their
direct and personal financial support to a church or religious body of ministry.” (emphasis
omitted)).
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sometimes invoked by the Court in its recent decisions'®® —1is the best explana-
tion for the Court’s cases refusing to enjoin the display of religious symbols
(American Legion v. American Humanist Ass'n),'** the saying by individuals of
voluntary prayers at government meetings (Town of Greece v. Galloway),'* and,
with some awkwardness, a public high-school football coach’s postgame reli-
gious practice, sometimes joined voluntarily by students, of public prayer on the
fifty-yard line (Kennedy v. Bremerton School District).'®

The reason why a community’s display of a large cross as part of a war me-
morial —the situation at issue in American Legion—does not violate the Estab-
lishment Clause is not that the cross has been there a long time (as the Court’s
opinion sometimes suggests'®”). It is because the symbol does not coerce reli-
gious exercise. If it did, the memorial’s age surely should not save it. Longstand-
ing violations of the Constitution are not more supportable than new ones. Ra-
ther, the constitutionality of the cross hinges on the fact that mere speech,
including government speech and symbolic expression, is not itself coercive.'*®
This is a basic principle of First Amendment free-speech doctrine, and it applies
to religious speech the same as expression of any other content. So, too, does it
apply to the practice of rotating, private, voluntary invocations at the opening of
government meetings.'?® As long as no one is forced to participate, and individ-
uals remain free to absent themselves from (or simply decline to participate in)
the religious aspect of the proceedings, the Establishment Clause is not violated.
It is not a question of tradition; it is a question of coercion. While some might
reasonably question the usefulness and etiquette of government’s use of religious
symbolism or ceremony as a matter of good policy, mutual respect, and avoiding
community divisiveness, symbols and ceremonial invocations that do not

103. See Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407, 2428 (2022); Am. Legion v. Am. Hu-
manist Ass’n, 139 S. Ct. 2067, 2087 (2019) (plurality opinion); Town of Greece v. Galloway,
572 U.S. 565, 576 (2014) (invoking “reference to historical practices and understandings”).

104. 139 S. Ct. 2067 (2019).

105. 572 U.S. 565 (2014).

106. 142 S. Ct. 2407 (2022).

107. See Am. Legion, 139 S. Ct. at 2082-87.

108. MICHAEL STOKES PAULSEN & LUKE PAULSEN, THE CONSTITUTION: AN INTRODUCTION 300
(2015) (“Speech, including the display of symbols, is not usually thought coercive. Folks can
say or express what they want. This premise is at the core of much free speech doctrine and
helps explain why government may not suppress speech because of its offensiveness or the
supposed dangerousness of the ideas expressed. Speech, without anything more, does not
force others to agree with the speaker or to act in any way.”); see also id. at 102-05, 207-10
(describing free-speech doctrine and discussing its historical development).

109. Town of Greece, 572 U.S. at 569-70.
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involve coercion do not, in general, present serious questions of religious free-
dom.'°

And the reason why a football coach’s postgame prayer at the fifty-yard line
does not violate the Establishment Clause is not that such practice is strongly
supported by historical practices or tradition (as language in Kennedy obliquely
suggests''!). It is that no one else is (truly) coerced personally to engage in the
coach’s religious acknowledgement. (Again, if they were, that would be a differ-
ent matter, as the Court’s opinion implicitly acknowledges by its careful deline-
ation of the relevant facts.)''* A public-school football coach’s personal religious
expression, in times, places, and situations where school employees, including
teachers, are generally permitted to engage in identifiable personal expressive
conduct, is no more intrinsically coercive than any other school employee’s ex-
pression on any other topic, simply by virtue of its religious content. Indeed, to
discriminate against personal religious expression because of its religious con-
tent would be, as noted above, a violation of the Free Speech and Free Exercise
Clauses.'"?

Kennedy illustrates two other important points about the Establishment
Clause that the Court has started to get right in recent years. First, like several
cases before it, Kennedy rejects the notion that the Establishment Clause contra-
dicts in principle and sometimes overrides in practice the Free Speech and Free
Exercise Clauses. As noted above, it is a fundamental error to read the Establish-
ment Clause as an “antireligion” provision in the first place, and it compounds
the error to say that such a principle defeats what otherwise are the requirements
of equal treatment of religion and religious expression. In Kennedy, the Ninth
Circuit had held that the Establishment Clause embodied a prohibition on

mo. See PAULSEN & PAULSEN, supra note 108, at 300-o1 (“Similarly, if the First Amendment religion
clauses are about voluntarism and non-coercion—about freedom of religious exercise and
non-exercise, rather than a command of a secular public square — perhaps the public display
of religious symbols does not pose a serious problem of religious freedom. Government’s indi-
rect symbolic speech about religion does not truly coerce anyone to exercise religion against
his or her will. It instead presents questions of decorum and respect — of proper (or improper)
civic discourse.”).

m. 142 S. Ct. at 2428 (citing Town of Greece and American Legion concerning the relevance of “ref-
erence to historical practices and understandings”).

nz2. Seeid. at 2415, 2416-18, 2424-25, 2429-32 (giving facts); see also Paulsen, Lemon Is Dead, supra
note 1, at 843-61 (arguing that the question in such cases is whether government has coerced

unwilling students to participate in a religious exercise or attend, essentially involuntarily, as
a condition of some other public right or privilege, a religious worship service or ceremony).

n3. See supra Section I1.B (discussing a requirement of the Free Exercise Clause that government
not discriminate against or disfavor religious exercise).
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religious activity that “tcrump[ed]” Coach Kennedy’s free-speech and free-exer-
cise rights.''* The Supreme Court rejected the premise:

But how could that be? It is true that this Court and others often refer to
the “Establishment Clause,” the “Free Exercise Clause,” and the “Free
Speech Clause” as separate units. But the three Clauses appear in the
same sentence of the same Amendment . . . A natural reading of that sen-
tence would seem to suggest the Clauses have “complementary” pur-
poses, not warring ones where one Clause is always sure to prevail over
the others.''®

The second important point is Kennedy’s definitive rejection of the Court’s
notorious three-pronged “Lemon test,” named for the case of Lemon v. Kurtzman
in 1971, which has plagued Establishment Clause jurisprudence since its inven-
tion.''® Thirty years ago, in one of the first articles I wrote as a (very young!)
law professor, I proudly and eagerly—but perhaps a bit prematurely— pro-
claimed that “Lemon Is Dead.”'"” The Kennedy decision at last seals the deal, driv-
ing a stake through the heart of the Lemon test. The Court has not yet definitively
embraced “noncoercion” as the single test for the Establishment Clause —it con-
tinues to refuse to commit itself to any one approach and has a wealth of way-
ward precedents with which to deal, distinguish, and deconstruct—but its recent
cases make clear that a majority of the Court no longer views the Clause as anti-
religion in its focus, at war with free exercise, or as erecting a strict and hostile
“separation” of religion from civic life. The Establishment Clause emphatically
does not embody a principle of “freedom from religion.”

CONCLUSION

The First Amendment Religion Clauses are all about protecting religious lib-
erty for the sake of religion. This means that government may never discriminate
against religion, against religious persons or groups, or on the basis of religious
identity, affiliation or expression. It means, more than that, that government
may not punish, penalize, or prevent the exercise of sincerely held religious be-
liefs as the religious believer understands them to direct his or her conduct and
that government may not do so even through the reliably neutral application of
ostensibly neutral and generally applicable laws. Freedom of religion under the

ng. 142 S. Ct. at 2426 (quoting the decision of the Ninth Circuit).
ns. Id.

16. Iam among those who have harshly criticized the Lemon test over the years. See Paulsen, Equal
Protection Approach, supra note 1, at 315-17; Paulsen, Lemon Is Dead, supra note 1, at 800-13.

n7. Paulsen, Lemon Is Dead, supra note 1, at 797.
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First Amendment is thus both a rule of nondiscrimination and a substantive im-
munity from government regulation. It means that the exceptions to this
strongly presumptive liberty — the situations where government’s rules rightfully
can prevail over claims to the free exercise of religious liberty as the requirements
of faith are understood by religious adherents —are tightly limited to situations
where the claimed religious liberty poses an intolerable harm or risk to the fun-
damental rights of others so as to not plausibly fit within the intrinsic scope and
limitations of “free exercise” in the first place; the exceptions are truly excep-
tional and not merely the rubber-stamp approval of all assertions of supposed
important or compelling interests of governments. It means that the same prin-
ciples govern the religious freedom and autonomy rights of religious groups, or-
ganizations, and institutions. And it means that government can no more pre-
scribe or compel religious conduct, rendering its exercise unfree, than it may
proscribe or impair such exercise, rendering the individual (or institution) not
free to engage in it.

The Supreme Court’s interpretation of the Religion Clauses is in the course
of working itself pure — or trying to. In recent years, the Court’s decisions have
moved in the direction of approximating these ideals. But the Court has not quite
arrived there yet, being hemmed in to some extent by precedents and hamstrung
by old notions that die hard. Nonetheless, if the past decade is any indication,
the Court appears (for the most part) on course toward adopting a reading of
First Amendment religious liberty that recognizes that the terms of that amend-
ment affirmatively embrace freedom for religion.

Distinguished University Chair & Professor of Law, the University of St. Thomas

(Minneapolis/St. Paul). Thanks to Tom Berg, Nathan Chapman, and Sherif Girgis
for comments on earlier drafts of this Essay.
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