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abstract.  Ohio v. American Express held that because the credit-card market is two-sided—
involving a service that is consumed simultaneously by merchants and cardholders—evidence of 
higher transaction fees paid by merchants was insufficient to carry the government’s prima facie 
burden of proving anticompetitive effects in the relevant market. This Essay addresses whether 
the determination that a market is two-sided can appropriately guide the evaluation of relevant 
competitive effects. In American Express itself, the Court’s analysis reflects a sensitive consideration 
of competitive context and the nature of the challenged practices more than its categorical deter-
mination that the relevant market is two-sided. By the same token, competitors on one-side of a 
two-sided market may constrain anticompetitive behavior just as two-sided competitors do; it 
might often be a mistake, therefore, to ignore such competitors on the basis of market definition. 
Accordingly, antitrust litigants and courts should use caution before giving a platform’s strong 
cross-network effects—the basis for the Court’s two-sided market determination in American Ex-
press—undue emphasis in evaluating the market impact of challenged practices. 

introduction 

The Supreme Court’s decision in Ohio v. American Express Co.,1 which ad-
dresses the proper antitrust treatment of two-sided platforms, may be one of the 
most significant market-definition decisions since the Court first articulated a 
cross-elasticity-of-demand test for market delineation in Times-Picayune Pub-
lishing Co. v. United States,2 sixty-five years earlier.3 At issue in American Express 

 

1. 138 S. Ct. 2274 (2018). 
2. 345 U.S. 594, 612 n.31 (1953). 

3. See Gregory J. Werden, The History of Antitrust Market Delineation, 76 MARQ. L. REV. 123, 130 
(1992). 
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was whether the government, by proffering evidence that merchants paid ele-
vated fees to American Express (AmEx), had carried its burden of showing an-
ticompetitive effects. The Court held that it had not, basing that determination 
on the holding that the proper definition of “credit-card market” must include 
“both sides of the platform—merchants and cardholders.”4 Because the market 
includes both sides, proof of higher prices charged to purchasers on one side of 
the platform failed to establish a prima facie case of competitive harm. That re-
sult holds significant implications for antitrust litigation: it suggests that if a de-
fendant succeeds in demonstrating that a market is two-sided, the plaintiff may 
face the burden of establishing not just harm to buyers on one side of the market, 
but net harm, taking effects on all groups of consumers into account.  By the 
same token, a plaintiff might seek to establish a defendant’s market power by 
limiting relevant competitors to those that, like the defendant, compete on both 
sides of a two-sided market.   

Given the current antitrust focus on a variety of businesses that implicate one 
or more two-sided platforms—including Google (with its ad tech stack) and Ap-
ple (with its App Store), to name only two—the reach of American Express is 
likely to be heavily litigated in the years ahead. In each case, litigants will have to 
consider the relative advantage of establishing a two-sided market in such cases. 
On the one hand, as in American Express, defendants may gain a litigation ad-
vantage if plaintiffs are required to establish net harm in a two-sided market. On 
the other hand, plaintiffs may gain an advantage by embracing a two-sided mar-
ket definition to exclude entities that participate in only one side of the market.5 

This Essay addresses whether the Court’s determination that the credit-card 
market is two-sided was necessary to the outcome in American Express. It is not 
immediately clear why the question whether a relevant market is one-sided or 
multi-sided should control the plaintiff ’s prima facie burden of demonstrating 
anticompetitive effects. The Court’s conclusion that the market for credit-card 
services is two-sided served as shorthand for its conclusion that the plaintiffs 
could not establish that the challenged practice harmed competition and con-

 

4. Am. Express, 138 S. Ct. at 2286. 

5. The American Express decision has attracted a mountain of commentary and criticism from 
legal scholars, economists, and antitrust practitioners. See, e.g., DAVID S. EVANS & RICHARD 
SCHMALENSEE, ANTITRUST ANALYSIS OF PLATFORM MARKETS: WHY THE SUPREME COURT GOT 

IT RIGHT IN AMERICAN EXPRESS (2019); Dennis W. Carlton, The Anticompetitive Effects of Ver-
tical Most-Favored-Nation Restraints and the Error of AmEx, 2019 COLUM. BUS. L. REV. 93; Dan-
iel Francis & Jay Ezrielev, Disaggregating Market Definition: AmEx and a Plural View of Market 
Definition, 98 NEB. L. REV. 460 (2019); Herbert J. Hovenkamp, Platforms and the Rule of Rea-
son: The American Express Case, 2019 COLUM. BUS. L. REV. 35. A tip of the cap to my co-
counsel in American Express for his effort in this regard. See Evan Chesler & David Korn, Les-
sons from Amex for Platform Antitrust Litigation, 98 NEB. L. REV. 345 (2019). 
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sumers simply by showing that it resulted in higher merchant fees, without ac-
counting for the impact on cardholders at the front end. But the determination 
that the market is two-sided does not provide a satisfying answer to the question 
why, in general, the presence of significant indirect network effects—which the 
Court cited as the basis for its two-sided market definition—demands a showing 
of net harm. 

Despite the broad and categorical tenor of parts of the Court’s opinion, Amer-
ican Express is best understood in the context of the vertical restraints at issue 
and the market context. The Court’s market-definition conclusion reflects the 
(in my view sound) determination that to accept proof of higher merchant fees 
as prima facie evidence of harm to competition from the challenged restraints 
would be to favor the interests of merchants over those of cardholders, without 
an adequate competition-policy justification. But the Court’s market-definition 
conclusion is best treated as dicta—the Court’s discussion of anticompetitive ef-
fects does not depend on it. Moreover, even in the context of two-sided plat-
forms with strong indirect network effects, evidence of market effects on a single 
side of a two-sided platform may provide a sufficient basis for antitrust concern. 
What is required is careful consideration of competitive context and the nature 
of the challenged practice, not an approach that allocates burdens based on a 
categorical determination that the market is one-sided or two-sided. 

In Part I of what follows, I briefly describe the course of the litigation in 
American Express and the Court’s two-sided market definition determination. In 
Part II, I describe and comment on the critique set forth in Justice Breyer’s dis-
sent and the key questions it raises regarding the Court’s reasoning. In Part III, 
I explain my view that the Court’s holding was not, after all, based on its deter-
mination that the credit-card market was two-sided, but instead rested on a sen-
sitive, contextual evaluation of the likely effects of the challenged restraints. In 
Part IV, I propose that in cases—unlike American Express—that rest on indirect 
proof of market effects based on evidence of market power and likely harm, evi-
dence of substantial market power on one side of a two-sided platform will often 
suffice for purposes of meeting a plaintiff ’s prima facie burden under the rule of 
reason. 

i .  the court’s two-sided market analysis  

American Express involved a government challenge to “antisteering” provi-
sions in contracts between American Express and merchants that accept AmEx 
cards.6 Those policies restrict merchants from encouraging customers, at the 

 

6. Am. Express, 138 S. Ct. at 2293 (Breyer, J., dissenting). 
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point of purchase, to use another credit card, rather than AmEx. The govern-
ment’s assertion was that because merchants are unable to steer customers to 
credit cards that might charge lower fees, merchants were less able to put pres-
sure on American Express to keep its merchant fees low; as a result, its fees in-
creased.7 

Vertical arrangements like the ones between American Express and its mer-
chants are analyzed under the “rule of reason,” which demands—as a first step—
that the plaintiff demonstrate proof of anticompetitive harm.8 In general, a 
plaintiff can do that either by showing that the defendant has substantial market 
power and has imposed a restriction that interferes with market competition or 
by establishing actual anticompetitive effects, such as an increase in price or re-
duction in output relative to a competitive benchmark.9 In American Express, by 
the time the case reached the Supreme Court, the government was not pursuing 
any claim—apart from evidence of increased prices—that American Express had 
substantial market power.10 Instead, the government was relying on proof of ac-
tual anticompetitive effects—namely, an increase in the merchant fees charged 
by American Express.11 

The principal attack on that showing, in both the Second Circuit and in the 
Supreme Court, was that higher merchant fees were insufficient to show anti-
competitive effects because the merchant fees represent only one side of a two-
sided transaction.12 When a consumer uses a credit card, the consumer often re-
ceives benefits in the form of points or cash back—in effect, a negative price for 

 

7. The government originally sued Visa and MasterCard as well, who quickly settled and 
dropped the challenged restrictions. Id. at 2283 n.5 (majority opinion). There was evidence 
that, despite the elimination of these restrictions, merchant fees charged by Visa and Master-
Card did not decrease, even at locations that did not accept AmEx. Id. at 2288. 

8. The “three-step, burden-shifting framework” of the rule of reason was well developed in the 
lower courts, but the Supreme Court had never explicitly adopted it; the Justices were unan-
imous in holding that it applies. See id. at 2284; id. at 2290-91 (Breyer, J., dissenting). Under 
that framework, if the plaintiff succeeds in establishing that the challenged restraints had an-
ticompetitive effects, then the burden shifts to the defendant to show that the restraint is jus-
tified for procompetitive reasons. Id. at 2284 (majority opinion). If the defendant makes that 
showing, the burden shifts back to the plaintiff to show that the procompetitive efficiencies 
could be achieved through means that are less harmful to competition. Id. 

9. See id. 
10. See id. at 2285 n.6. 

11. See id. at 2284-85. 
12. The district court’s long and detailed opinion, however, agreed with the government that 

“[p]roof of anticompetitive harm to merchants . . . is sufficient to discharge Plaintiffs’ burden 
in this case.” United States v. Am. Express Co., 88 F. Supp. 3d 143, 208 (E.D.N.Y. 2015). 
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using the card.13 To measure the price of a given credit-card transaction properly, 
the argument goes, one needs to consider the net price—that is, the sum of the 
price paid by the merchant and the (potentially negative) price incurred by the 
cardholder. Suppose, for example, that the cardholder receives a 1 percent cash-
back payment for use of a particular credit card; suppose further that the mer-
chant pays a fee of 2.5 percent for each transaction. It would be strange to assert 
that the price charged for the transaction in that example (a 1.5 percent net fee) 
is higher than if the merchant paid a 2-percent fee and the cardholder received 
no cash back (a net 2-percent fee). Treating the merchant fee in isolation seems 
to miss that basic point. 

The district court’s response was that any benefits to cardholders are “poten-
tial pro-competitive justifications for the challenged restraints” rather than 
something for which the government was required to account to make a prima 
facie showing of anticompetitive harm.14 That difference is critical because of the 
allocation of burdens of proof: if the government, to establish antitrust harm, is 
required to show that the net price of credit-card transactions increased, the gov-
ernment would bear the initial burden of demonstrating the absence of sufficient 
offsetting benefit to cardholders—a difficult thing to do, requiring construction 
of a but-for world without the challenged provisions. By contrast, if the govern-
ment carried its prima facie burden of establishing harm by showing that mer-
chant fees increased, then AmEx would bear the burden of showing that the re-
strictions on merchants served a legitimate competitive objective, and plaintiffs 
would have the opportunity to show that any such objective could be achieved 
in a way that is less restrictive of competition.15 

The Supreme Court, affirming the Second Circuit, determined that the bur-
den of showing an increase in net price properly rested with the government, 
framing its conclusion around the question of market definition. The Court had 
noted that credit-card companies operate two-sided platforms, which “offer[] 
different products or services to two different groups who both depend on the 
platform to intermediate between them.”16 “Due to indirect network effects”—
that is, the fact that the value of a platform to purchasers on one side of the plat-
form increases with the addition of purchasers on the other side of the platform—
”two-sided platforms cannot raise prices on one side without risking a feedback 

 

13. See, e.g., Brief for Respondents at 43-44, Ohio v. Am. Express Co., 138 S. Ct. 2274 (2018) (No. 
16-1454). 

14. Am. Express, 88 F. Supp. 3d at 208. 
15. See case cited and discussion supra note 8. 
16. Am. Express, 138 S. Ct. at 2280. 
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loop of declining demand.”17 A platform sets prices on either side based on rela-
tive price elasticity of purchasers on each side, not based on the cost of services 
provided. “Price increases on one side of the platform likewise do not suggest 
anticompetitive effects without some evidence that they have increased the over-
all cost of the platform’s services.”18 “Thus, courts must include both sides of the 
platform—merchants and cardholders—when defining the credit-card mar-
ket.”19 

The Court was quick to cut back on the apparent breadth of this holding, 
however, noting that “it is not always necessary to consider both sides of a two-
sided platform,” giving the example of a newspaper.20 Though newspapers that 
sell ads “arguably operate a two-sided platform because the value of an adver-
tisement increases as more people read the newspaper . . . newspaper readers are 
largely indifferent to the amount of advertising that a newspaper contains.”21 Be-
cause indirect network effects are weak, “the market for newspaper advertising 
behaves much like a one-sided market and should be analyzed as such.”22 

Two-sided transaction platforms, however, are different because they “facil-
itate a single, simultaneous transaction.”23 “[T]he network can sell its service 
only if a merchant and cardholder both simultaneously choose to use the net-
work.”24 As a result, the indirect network effects are more pronounced, and the 
“network must find the balance of pricing that encourages the greatest number 
of” transactions.25 Furthermore, “[e]valuating both sides of a two-sided trans-
action platform is also necessary to accurately assess competition” since “[o]nly 
other two-sided platforms can compete with a two-sided platform for transac-
tions.”26 Given that market definition, evidence that the antisteering provisions 

 

17. Id. at 2285. 
18. Id. at 2286. 
19. Id. 

20. Id. 
21. Id. 
22. Id. 
23. Id. 

24. Id. 
25. Id. 
26. Id. at 2287. This statement was the basis for the determination by the district court, in the 

now-vacated decision in United States v. Sabre Corp., that Sabre—a two-sided transaction plat-
form for the sale of airline tickets—did not compete with Farelogix—a technology company 
that facilitated the sale of tickets by airlines. See United States v. Sabre Corp., No. 19-1548-
LPS, 2020 WL 1855433, at *32-34 (D. Del. Apr. 7, 2020). But the district court’s understanding 
of American Express is unwarranted—whether or not Farelogix provided the same end-to-end 
transaction service as Sabre, it clearly competed with Sabre so long as it provided functions 
that played a role in completing transactions, which it did. 
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increased merchant fees could not establish anticompetitive effects because in-
creased merchant fees fail to “demonstrate anticompetitive effects on the two-
sided credit-card market as a whole.”27 

i i .  the dissent’s critique 

The conclusion that increased merchant fees are insufficient to establish 
harm because the market is two-sided did not satisfy the dissent. The dissent 
considered matters from the point of view of merchants: merchants purchase 
credit-card services, and they want credit-card networks to compete for their 
business; steering encourages credit-card networks to compete.28 To be sure, the 
fees that credit-card networks charge merchants will affect the fees credit-card 
networks charge (or the benefits they pay) to cardholders, but why should that 
change the analysis? A credit-card network has to optimize its pricing, but it 
could optimize that pricing subject to the recognition that merchants have the 
right, as a matter of antitrust law, to discourage the use of a card that is over-
priced from the merchants’ point of view.29 The dissent would have found it suf-
ficient that the steering provisions impeded competition, leading to higher fees, 
in the sale of credit-card services to merchants; it would have left to AmEx the 
(difficult) burden of showing that any benefits to cardholders outweighed the 
harm to merchants.30 

The majority’s conclusion that the market is two-sided is no response to the 
dissent’s objection. Characterizing the market as two-sided does not supply a 
satisfying answer to the question whether restraints that are proven to impede 
competition on one side of the platform should be subject to condemnation for 
that reason in the absence of proof—which the defendant has the burden ’to pro-
vide—that the benefit on the other side outweighs that harm. Putting the burden 
of establishing net harm on the plaintiff will, as a practical matter, insulate many 
practices from challenge, because proving what prices would be charged to one 
set of consumers in a but-for world is hard enough, let alone consumers on both 
sides of the platform.31 It is a fair criticism that the majority did not offer a sat-
isfying reason that all two-sided platforms that display strong indirect network 

 

27. Am. Express, 138 S. Ct. at 2287. 
28. See id. at 2294 (Breyer, J., dissenting). 

29. See id. at 2295-96 (discussing the pricing dynamics and complementary nature of “merchant-
related card services” and “shopper-related card services”). 

30. Id. at 2302 (“American Express might face an uphill battle.”). 
31. See Carlton, supra note 5, at 105-06 (“[A] firm that is charged with using vertical restrictions 

in violation of the antitrust laws will have an incentive to claim that it is operating in a two-
sided, not one-sided, market in order to take advantage of the Amex decision, which I suspect 
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effects—or even all two-sided transaction platforms—should be protected by 
this net-harm requirement, irrespective of the nature of the challenged practice. 

Furthermore, the Court did not explain why resolving the market-definition 
issue was necessary to the conclusion that a showing of net harm was required. 
The dissent contended that it was enough to show actual effects—higher mer-
chant fees.32 The majority responded that defining the relevant market was nec-
essary because the government was challenging a vertical restraint, and “[v]er-
tical restraints often pose no risk to competition unless the entity imposing them 
has market power, which cannot be evaluated unless the Court first defines the 
relevant market.”33 But the Court’s decision did not, in any obvious way, rest on 
a determination that American Express lacked market power. Furthermore, if the 
absence of market power was sufficient, as a matter of law, to foreclose liability 
for the challenged vertical restraint, any evidence of increased prices would have 
been beside the point.34 

i i i .  the court’s analysis made its two-sided market 
definition largely beside the point 

Lower courts will also have to ponder the significance of the fact that, in ex-
plaining why the government’s evidence was insufficient, the majority did not 
rely on its market-definition holding, but instead addressed competitive dynam-
ics in a way that left the two-sided nature of the market largely to one side. At 
the outset, the Court found that the government had failed to prove that Amex’s 
increased merchant fees reflected any ability to charge a supracompetitive price, 
given the “increases in the value of its services and the cost of its transactions,” 
and rejected the evidence that “Amex’s antisteering provisions are the cause of 
any increase in merchant fees.”35 It found that, even if merchant fees increased 
and cardholder rewards did not increase, there was no evidence that Amex either 
restricted output or charged merchants more than its competitors.36 But that 
conclusion, again, has nothing much to do with market definition—all agreed 

 

will make it harder for plaintiffs to win.”). But see EVANS & SCHMALENSEE, supra note 5, at 51 
(“The two-sided analysis of platform businesses isn’t pro-defendant or pro-plaintiff.”). 

32. Am. Express, 138 S. Ct. at 2296 (Breyer, J., dissenting). 

33. Id. at 2285 n.7 (majority opinion). 
34. Respondents argued that the Second Circuit could be affirmed on the basis that vertical re-

straints should not be subject to condemnation in the absence of market power. See Brief for 
Respondent at 24-41, Ohio v. Am. Express Co., 138 S. Ct. 2274 (2018) (No. 16-1464). Although 
the majority’s opinion suggests sympathy with this view, see Am. Express, 138 S. Ct. at 2285 
n.7, it was not the basis for the Court’s holding. 

35. Am. Express, 138 S. Ct. at 2288. 
36. See id. at 2288-89. 
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that output was appropriately measured by transaction volume; whether the 
market was one-sided or two-sided did not influence this analysis. 

The Court concluded by noting signs of robust competition in the credit-
card market: higher output; broader adoption, including for lower-income 
households; and fierce competition among networks for merchants and card-
holders. And the Court noted that “there is nothing inherently anticompetitive” 
about antisteering provisions, which help AmEx to deliver on “welcome ac-
ceptance,” that is, its “promise of a frictionless transaction.”37 “A lack of welcome 
acceptance . . . makes a cardholder less likely to use Amex at all other merchants” 
and “undermines the investments that Amex has made to encourage increased 
cardholder spending, which discourages investments in rewards and ultimately 
harms both cardholders and merchants.”38 And “antisteering provisions do not 
prevent Visa, MasterCard, or Discover from competing against Amex by offering 
lower merchant fees or promoting their broader merchant acceptance.”39 

The majority’s emphasis on the vertical nature of the restraints at issue—
placed in competitive context—provides a strong justification for the result it 
reached. AmEx competes with Visa, MasterCard, and Discover. A merchant is, 
in a sense, a distributor of American Express’s services—it makes those services 
available to cardholders by accepting AmEx, which is not so different from a de-
partment store selling a brand of shoes to its customers.40 AmEx requires mer-
chants that choose to accept its card to refrain from damaging its brand by com-
municating to AmEx cardholders that they prefer a different credit card. This 
preserves AmEx’s incentives to provide excellent services and benefits to its card-
holders and motivates its competitors to find innovative ways to compete. Ab-
sent those restrictions, merchants would be free to undermine the very card-
holder-value proposition that makes acceptance of AmEx cards attractive and 

 

37. Id. at 2289. It could be argued that the Court’s two-sided market definition made it appropri-
ate to consider the effects on cardholders in its analysis. But the same considerations would 
be appropriately taken into account if merchants are treated as distributors subject to vertical 
distribution restraints. See, e.g., Bus. Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 726 
(1988) (holding that rule-of-reason analysis applies to all vertical nonprice restraints). 

38. Am. Express, 138 S. Ct. at 2289. 

39. Id. at 2290. 
40. As a matter of fact and common experience, it is no strain to say that a purchaser makes a 

decision about form of payment that is separate from the decision to purchase a particular 
product. See discussion infra note 43. 
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valuable.41 These are of course some of the very arguments that have been tradi-
tionally offered to justify rule-of-reason treatment of vertical restraints more 
generally.42 

Furthermore, although some commentators have disputed this,43 cardhold-
ers and merchants make a joint purchase decision to use a credit card and pay for 
credit-card services jointly. To allow a plaintiff to establish harm by showing 
only that the merchants pay higher fees risks privileging the interests of mer-
chants over the interests of end-consumers in a way that seems in tension with 
the fundamental antitrust concern for consumer welfare. It may well be true—
as the dissent suggested44—that, in the United States, merchant fees are higher 
than merchant fees in markets that have imposed regulation. But that may be the 
result of robust competition: the best strategy for encouraging widespread use 
of a credit card may be to provide benefits to cardholders paid for with higher 
merchant fees. The dissent cites no evidence proffered by the government that 
this is not the case. And, by the same token, it therefore stands to reason that if 
the antisteering provisions were banned, there is no assurance that the credit-
card market would become more competitive—merchants might be better off, 

 

41. Herbert Hovenkamp (with whom one disagrees at one’s peril), while acknowledging that 
merchant steering would undermine AmEx’s business model, argues that a merchant’s telling 
a buyer “that a better deal is available” is simply competition. See Hovenkamp, supra note 5, 
at 67. But the question is whether AmEx may require a merchant to agree, as a condition of 
accepting the AmEx card, that the merchant will not undermine AmEx’s investment in pro-
moting usage of its card. Accepting this justification for a vertical restraint is nothing like ac-
cepting such a justification for cartel behavior. But see id. at 67-68 (“After all, permitting rivals 
to offer a lower price than the cartel’s offer will undermine ‘welcome acceptance’ of the cartel’s 
product.”). On the contrary, if AmEx competes successfully, that motivates its competitors to 
compete harder. 

42. See William H. Rooney, Timothy G. Fleming & Sruti Swaminathan, AmEx in Context: Tracing 
the Application of the Rule of Reason to Vertical Restraints, 2019 COLUM. BUS. L. REV. 1, 17 (eval-
uating American Express in the context of the Court’s historical treatment of vertical re-
straints). But see Am. Express, 138 S. Ct. at 2303 (Breyer, J., dissenting) (“[T]he procompetitive 
justifications for vertical price-fixing agreements are not apparently applicable to the distinct 
types of restraints at issue in this case.”). 

43. See Francis & Ezrielev, supra note 5, at 475 (“[T]he notion that cardholders and merchants 
jointly and simultaneously consume credit card transaction services is false.”). Agreeing with 
Justice Breyer, Francis and Ezrielev argue that the transaction services are simply an input into 
whatever product the cardholder chooses to purchase. That is unpersuasive: the cardholder 
makes a distinct choice of payment method, which the merchant may or may not choose to 
accept. If payment method were an input akin to “nails in the furniture,” id., no one would be 
fighting about merchant steering. 

44. See Am. Express, 138 S. Ct. at 2290 (Breyer, J., dissenting). 
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but cardholders would be correspondingly worse off.45 And if the high-mer-
chant-fee/high-benefit model is indeed the outcome of robust competition, it is 
hard to justify the claim that a low-merchant-fee/low-benefit model would bet-
ter promote consumer welfare.46 

iv.  market definition and anticompetitive effects 

What does all that have to do with market definition? There is a doctrinal 
answer: As noted above, under the rule of reason, the plaintiff bears the burden 
of proving anticompetitive effects within the relevant market to establish its 
prima facie case; if the market is for sale of credit-card services to merchants, a 
plaintiff can meet its burden by showing an impact on merchants, and the impact 
on cardholders comes into the equation, at best, when the defendant seeks to 
establish a procompetitive justification for its practice. In fact, as the dissent 
pointed out,47 the benefit to cardholders might be out-of-bounds entirely—or-
dinarily, only benefits within the relevant market are considered. But the claim 
that benefits to cardholders from a challenged practice should be disregarded 
based on market definition is no more satisfying than the argument that the ben-
efits to cardholders should be included for the same reason. 

In many cases involving vertical restraints, a plaintiff will proceed by indirect 
proof: that is, by establishing that the defendant has market power in a relevant 
market and that the challenged restraint is of a type that will significantly restrain 
competition in that market. In making out such a case, market definition is ap-
propriately treated as very important—often determinative—because, in that 
context, the market-definition exercise will identify relevant competitors. This 
is a necessary step in understanding the relative market dominance (or lack 
thereof) of the defendant and the likely competitive impact of a restraint. In that 
context, however, ignoring competitors that operate on only one side of a two-

 

45. The dissent suggested that “shoppers may benefit” from steering because “merchants will of-
fer them incentives to use less expensive cards or in the form of lower retail prices overall.” Id. 
at 2292; see infra note 46. This is not very persuasive, both because the merchant will obviously 
not provide any incentive to the shopper that is equal to or greater than the merchant’s sav-
ings, and because it appears to ignore the dynamic effect on American Express’s incentives to 
invest in promoting cardholder usage. 

46. The dissent noted that higher merchant fees are paid for, not just by cardholders, but by all 
consumers. See Am. Express, 138 S. Ct. at 2294 (Breyer, J., dissenting); see also Hovenkamp, 
supra note 5, at 68 (citing this as evidence of market power). But that simply underscores the 
conclusion that the high-merchant-fee, high-benefits model benefits cardholders more than 
a low-merchant-fee, low-benefits model. A low-merchant-fee/low-benefits model might be 
imposed as regulatory matter. But there is no precedent for antitrust law to be used to effect 
such redistribution. 

47. See Am. Express, 138 S. Ct. at 2301-02 (Breyer, J., dissenting). 



market definition and anticompetitive effects 

619 

sided market would generally be a mistake, even if there are strong indirect net-
work effects. Using market power to exclude competitors through exclusive 
dealing agreements, for example, should be treated as unlikely to be justifiable 
on the ground that preserving the ability to charge supracompetitive prices on 
one side of a two-sided platform (because no competitors can enter) is necessary 
to provide benefits to consumers on the other side.48 At the same time, the two-
sided nature of the platform should mean that the possibility that the harm to 
competition on one side of the platform is outweighed by the benefit to compe-
tition and consumers on the other should not be categorically ruled out. But the 
burden of establishing those countervailing benefits is appropriately placed on 
the defendant in that circumstance. 

What I have said about the burdens of proof in an indirect case may appear 
to be in tension with my view that American Express was correctly decided. I start, 
however, from the premise that, in a case where a defendant is not shown to have 
substantial market power, courts need to exercise caution to avoid interfering 
with vertical arrangements that may intensify rather than suppress competition. 
The antisteering provisions did not exclude any credit-card company from any 
store; it did not restrict any credit-card company from pursuing additional card-
holders; it did not prevent any credit-card company from competing to encour-
age cardholder usage. To be sure, the government argued that the provisions 
took away one particular competitive strategy, namely, offering merchants lower 
rates in exchange for merchants’ discouraging the use of competitors’ cards. But 
the most obvious impact of privileging that strategy would be to shift promo-
tional investment from cardholders to merchants, not to reduce the real cost of 
the transactional services that the credit-card industry provides. 

On the other hand, for purposes of identifying market power, a dominant 
share on one side of a two-sided platform should suffice. AmEx generally issues 
AmEx cards, deals with merchants (both by contracting for services and paying 
the amounts charged on AmEx cards), and processes transactions. It did not 
have a dominant share in any of these services.49 Suppose, however, that a credit-
card network (call it Acme) were organized differently, contracting with mer-
chants and paying their charges, relying on a half-dozen competing platforms to 
process transactions, and relying on banks to issue cards and bill and collect from 
cardholders. Suppose further that Acme has a dominant share among mer-
chants—say, sixty percent of transactions. In such a case, vertical restraints im-

 

48. See discussion of United States v. Sabre Corp supra note 26. 
49. There were arguments in the district court that American Express nevertheless had substantial 

market power, see United States v. Am. Express Co., 88 F. Supp. 3d 143, 151 (E.D.N.Y. 2015), 
but, as noted above, the government had dropped the claim by the time the case came before 
the Supreme Court. 
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posed on merchants should be subject to scrutiny for potential exclusionary im-
pact on competing credit-card networks seeking to deal with those merchants, 
and evidence that the challenged restraints reinforce Acme’s power (preserving 
its ability to charge supracompetitive prices) on the merchant side should suffice 
to make out a prima facie case. In that situation, competition on the cardholder 
side will not prevent Acme from reaping profits by preserving its dominant po-
sition: for example, to the extent Acme uses its market power to raise rivals’ costs 
of dealing with merchants,50 it will be able to reap profits on the merchant side 
that other competitors cannot match, and it will not have to use all of those prof-
its to compete in the competitive market for card issuance. 

Some might object that, in the example just given, Acme is not really without 
power on both sides of the market: because it controls sixty percent of the trans-
actions, it effectively has a sixty percent share of the two-sided market, even if it 
chooses to contract out certain transaction-processing and cardholder-side func-
tions. But that goes to prove the point: the fact that a market is two-sided does 
not mean that market power on one side is insufficient to raise concern, because 
that power may allow the defendant to raise prices and suppress competition on 
both sides. Furthermore, the Acme example illustrates why proof that a practice 
may restrict competition on one side of the platform in the presence of market 
power may also suffice: even assuming that competition on one side of the plat-
form eliminates any possibility of charging supracompetitive profits from the 
consumers on that side, it does not protect consumers on the other side of the 
platform that are subject to a seller’s dominant share. 

At the same time, it would be equally wrong to ignore competitors that op-
erate on one side of a two-sided platform when those competitors constrain the 
exercise of market power by the platform operator. For example, in their 2018 
article (which pre-dated the Supreme Court’s decision in American Express), Jon-
athan Baker and Fiona Scott Morton criticize platform “most favored nations 
(MFN) provisions,” such as those imposed on hotels by online travel agents like 
Expedia, which restrict the ability of vendors to charge lower prices on other 
websites than they charge customers of, say, Expedia.51 Baker and Scott Morton 
propose that such terms may harm competition by deterring entry by competing 
platforms, which may be impeded in their ability to offer vendors lower com-
missions in exchange for those vendors’ charging lower prices. The Court’s de-
cision in American Express might suggest that the relevant market for purposes 
of evaluating such an MFN is the market for online travel agents (a two-sided 

 

50. For example, one can imagine Acme requiring all merchants to process all credit-card trans-
actions using its processing machines, imposing a charge for their use that is above cost. 

51. Jonathan B. Baker & Fiona Scott Morton, Antitrust Enforcement Against Platform MFNs, 127 
YALE L.J. 2176, 2177 (2018). 
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transaction platform). But, in selling travel services, Expedia competes not just 
with other two-sided platforms but also with vendors’ own websites and other 
aggregators or resellers, all of which can be discovered by consumers through 
online search tools. This competition from other vendors makes a singular focus 
on the impact of the challenged provisions on other two-sided platforms inap-
propriate. Because a travel site must compete for sales with all such outlets, legal 
rules and standards should be constructed to avoid condemning vertical re-
straints that may intensify such interbrand competition. 

conclusion 

In evaluating a challenge to alleged exclusionary conduct affecting a two-
sided platform, the conclusion that a market is two-sided does not contribute 
much to a clear understanding of the relevant effects that should be the focus of 
antitrust concern. Sometimes, practices that affect competition on one side of a 
two-sided transaction platform may be challenged as anticompetitive without 
requiring, at the threshold, an exhaustive investigation of effects on the other 
side. Rather, the proper antitrust question should be whether competitive con-
ditions and the nature of the restraint are such that the failure to place the burden 
of proving net harm on the plaintiff in the first instance is likely to lead to false 
condemnation of competitive conduct. The Supreme Court correctly recognized 
that American Express was such a case. By the same token, excluding a competitor 
from the relevant market (whether that exclusion benefits the defendant or the 
plaintiff ) simply because it competes on one side of the platform but not both 
will generally be unjustified. It should be the task of enforcers, plaintiffs, anti-
trust lawyers, and courts to conduct a similar contextual inquiry when con-
fronted with additional platform cases in the future. 
 
Aaron M. Panner is a partner at Kellogg, Hansen, Todd, Figel & Frederick, PLLC, 
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