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ABSTRACT. What explains the Supreme Court’s repeated rejection of public-corruption pros-
ecutions over the last two decades? This Essay turns the lens on prosecutors, examining how their
tendency to rely on broad theories of liability has paradoxically narrowed federal criminal law’s
reach over public corruption. It investigates the dynamics of public-corruption prosecutions that
push prosecutors towards breadth and away from the alternatives (a narrower theory or no pros-
ecution at all). It considers how, relative to those alternatives, reversals at the Supreme Court have
harmed the broader anticorruption project. And it proposes an alternative approach to the exercise
of charging discretion in public-corruption prosecutions, one rooted in a wholesale reassessment
of what those prosecutions should be for. The ultimate goal is not to find a theory through which
corrupt acts are prosecutable federal crimes; the ultimate goal is to reduce corruption. This guiding
principle should steer federal prosecution to where it does the greatest good: bringing to light
those corrupt acts that would otherwise remain invisible to the public and thus immune from

political or other consequences.
INTRODUCTION

Prosecutors allege facts and charge crimes. To prevail, they must marry the
two. That is, prosecutors must advance a theory of why and how the alleged facts
make the defendant guilty of the charged crime. The prosecution’s theory of lia-
bility guides the selection and presentation of evidence; argument to the jury;
jury instructions; and, should a conviction ensue, the appellate arguments for
sustaining it. More than most federal criminal cases, public-corruption prosecu-
tions tend to rise and fall on how prosecutors theorize liability— and they have
mostly fallen in recent years, at least when reaching the Supreme Court.'

1. See infra note 3 and accompanying text.
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Behind these prosecutorial failures, some argue, is a Supreme Court wary of
overcriminalization and federal infringement into state and local governance.>
While this is undoubtedly true, it is remarkable that these reversals have per-
sisted across substantial Court personnel changes and have so often been unan-
imous.> Among Justices of varied political commitments, interpretive ap-
proaches, and judicial philosophies—particularly on issues of federalism,
criminal law, statutory interpretation, and regulating money in politics — there
has been unusually strong agreement. For the Justices, these cases have not been
close calls. It is worthwhile, then, to turn our attention away from the Court and
consider the role prosecutors have played in these outcomes.

This Essay posits that prosecutors, and specifically, their choices of liability
theories, have played an important and under-noticed role in the development
of federal public-corruption law. Faced with a choice between broad and nar-
rower theories of liability, federal prosecutors have tended to choose the former
notwithstanding the appellate risks — even in cases where a narrower theory may
have sufficed. The Essay considers how the dynamics of federal public-corrup-
tion prosecutions incentivize prosecutors to sometimes overreach, and the costs
of those prosecutorial choices for corruption mitigation more broadly. It then

2. See, e.g., George D. Brown, McDonnell and the Criminalization of Politics, 5 VA. J. CRIM. L. 1, 6-
13 (2017) (observing that the Court’s public-corruption decisions can be traced to concerns
about federal infringement into state and local governance, unbridled prosecutorial discretion
combined with vague statutes, and the criminalization of politics); Lisa Kern Griffin, The Fed-
eral Common Law Crime of Corruption, 89 N.C. L. REv. 1815, 1823 (2011) (describing the
Court’s and critics’ of congressional corruption statutes concerns); Sara Sun Beale, An Honest
Services Debate, 8 OHIO ST. J. CRIM. L. 251, 271 (2010) (noting that concerns about federalism
and overcriminalization underlay the Court’s vagueness discussion in Skilling v. United States).

3. See, e.g., Percoco v. United States, 598 U.S. 319, 331 (2023) (unanimously reversing a wire-
fraud conviction of the former Deputy Secretary to the New York Governor, holding that the
breach of fiduciary duty for a private person with “clout [which] exceeds some ill-defined
threshold” was too imprecise to uphold a wire-fraud conviction); Ciminelli v. United States,
598 U.S. 396, 309-10 (2023) (unanimously reversing a wire-fraud conviction in a bid-rigging
scheme, holding that depriving a state of information used to make discretionary decisions is
not deprivation of “property” under the wire-fraud statute); Kelly v. United States, 140 S. Ct.
1565 (2020) (unanimously reversing the convictions of the New Jersey Governor’s aides for a
scheme to close down roadways as political retaliation, finding that road closures implicate
regulatory interests not covered by the wire-fraud statute); McDonnell v. United States, 579
U.S. 550 (2016) (unanimously vacating the conviction of former the Virginia Governor in a
gifts-for-access scheme, and limiting the definition of “official acts” under the federal bribery
statute); United States v. Sun-Diamond Growers of Cal., 526 U.S. 398 (1999) (unanimously
affirming the reversal of a conviction of trade association for giving gratuities to the federal
Agriculture Secretary, and finding that the federal gratuities statute requires a nexus between
a gift and an official act). Though not a public-corruption case, Skilling v. United States, 561
U.S. 358 (2010), in which the Court unanimously vacated the conviction of Enron’s former
CEO and limited the reach of the honest-services-fraud statute to bribes and kickbacks, effec-
tively put an end to prosecutions of public officials for self-dealing.
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offers an alternative approach, in which prosecutors construct and charge public-
corruption cases keenly attentive to the larger goal of corruption mitigation and
the potential for federal prosecution to undermine it.

The latest prosecutions to fall at the hands of the Court— Percoco v. United
States* and Ciminelli v. United States® — offer an ideal jumping-off point to con-
sider the lure and peril of broad prosecutorial theories. In each, the prosecution
adopted a theory of liability that, if adopted by the Supreme Court, would extend
the reach of federal fraud statutes in public-corruption cases. In each, the Court
handily rebuffed those efforts, weakening the laws’ capacity to deter corruption.
And in neither was such an expansive theory of liability necessary; there were
other, more circumscribed theories available to marry the facts to the charged
crime. Why did prosecutors not pursue them?

Grappling with this question illuminates the prosecutorial pressures, incen-
tives, and orientations that can sometimes make federal public-corruption pros-
ecutions self-defeating. It also suggests a potential corrective to these forces.
Federal prosecutors should consider prosecution’s capacity not only to deter cor-
ruption, but also inadvertently to enable it. The Court’s repeated rejection of
broad liability theories defangs the deterrent effects of broadly drafted statutes,
making abuse of power both more tempting and less risky for public office hold-
ers and their enablers. Federal prosecutors, then, should choose and charge cases
with that potential risk in mind. They should reserve federal criminal accounta-
bility for clear violations of public authority irremediable by the political process,
the state criminal process, or forms of civil regulatory accountability. And when
a case meets that standard, prosecutors ought to proceed on the narrowest pos-
sible theory required to prevail.

The Essay proceeds in three parts. Part I discusses the broad theories of lia-
bility advanced in Percoco and Ciminelli, and the narrower alternatives. Part II
illuminates how certain features of public-corruption cases —namely, trial risks
and the federal prosecutorial role — can steer prosecutors to broad theories of li-
ability often ultimately rejected by the Supreme Court. Part III considers the
costs of those judicial rejections for the broader goal of reducing corruption, and
argues that, to mitigate them, federal prosecutors should bring narrowly tailored
charges for power abuses of which voters would not otherwise be aware.

4. 598 U.S. 319 (2023).
5. 508 U.S. 306 (2023).

595§



THE YALE LAW JOURNAL FORUM February 16, 2024

l. PERCOCO AND CIMINELLI: WHEN GOOD FACTS MEET BAD
THEORIES

Percoco and Ciminelli are the most recent in a series of cases in which the
Court has considered the reach of the federal mail- and wire-fraud and honest-
services-fraud statutes over political corruption. In prior cases, most notably
against a former Virginia Governor who granted a business executive access to
key decision makers in exchange for personal gifts,® and political aides to a New
Jersey Governor who closed state roadways as “payback” against a local politician
who declined to endorse the Governor’s reelection campaign,” the Court dis-
carded federal prosecutors’ theories of liability as reaching beyond the statutes’
limited terms.

In McDonnell v. United States, the Court made clear that a scheme to defraud
another of the intangible right to honest services must not only involve quid-
pro-quo bribery or kickbacks,® but that, in public-corruption cases, the quo must
involve exercise of (or agreement to exercise) formal public authority in ex-
change for the quid.® In Kelly v. United States, the Court reiterated that the wire-
fraud statute is limited to schemes that aim to deprive another of property, a nar-
rowly defined term that does not extend to state regulatory authority.'® Extend-
ing these statutes too broadly to cover state and local corruption, the Court ex-
plained in both cases, would upset the balance between state and federal police
power and risk criminalizing ordinary (however distasteful) political wheel-
greasing.'!

6. McDonnell, 579 U.S. 550 (2016).
7. Kelly, 140 S. Ct. 1565 (2020).

8. The limitation to bribery and kickbacks had been set in an earlier case, Skilling v. United States,
561 U.S. 358 (2010).

9. McDonnell, 579 U.S. at 574 (“[A]n ‘official act’ is a decision or action on a ‘question, matter,
cause, suit, proceeding or controversy. The ‘question, matter, cause, suit, proceeding or con-
troversy’ must involve a formal exercise of governmental power that is similar in nature to a
lawsuit before a court, a determination before an agency, or a hearing before a committee.”).

10. Kelly, 140 S. Ct. at 1572. Kelly rested on an earlier decision, Cleveland v. United States, 531 U.S.
12 (2000), which arose from an investigation into a scheme to bribe Louisiana state officials
to take actions favorable to the video poker industry. The Supreme Court reviewed the RICO
convictions of two defendants engaged in a video poker enterprise, which were predicated on
allegations that the defendants’ false statements in applications for a video poker license con-
stituted mail fraud. The Court held that the state’s decisions on granting licenses implicated
its regulatory rather than property interests.

n.  See McDonnell, 579 U.S. at 576 (While “the facts of this case [far from] typify normal political
interaction between public officials and their constituents[,] . . . the Government’s legal in-
terpretation is not confined to cases involving extravagant gifts or large sums of money, and
we cannot construe a criminal statute on the assumption that the Government will ‘use it
responsibly.”); Kelly, 140 S. Ct. at 1574 (“To [affirm the prosecution’s theory] would undercut
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It was against this backdrop that federal prosecutors constructed their cases
against Joseph Percoco and Louis Ciminelli. Both cases arose out of former New
York Governor Andrew Cuomo’s administration and were prosecuted by the
U.S. Attorney’s Office for the Southern District of New York, an office with an
active and aggressive public-corruption unit that, under the leadership of Preet
Bahara, had felled powerful New York politicians including State Assembly
Speaker Sheldon Silver and State Senate Majority Leader Dean Skelos.'? If
McDonnell and Kelly collectively served as a warning to prosecutors to tread cir-
cumspectly when charging corrupt public officials under the federal wire-fraud
and honest-services-fraud statutes, prosecutors in Percoco and Ciminelli did not
tully heed it. To the contrary, in both cases, prosecutors pursued broad liability
theories which sought to expand those statutes to novel applications.

The strategy might have made sense had they lacked alternative options. But
the particular facts of these cases gave prosecutors some breathing room. These
were both cases with what prosecutors refer to as “good facts” —that is, readily
proven facts that would support a conviction under settled statutory definitions.
Broad theories of liability were likely helpful to securing a conviction, ' but they
probably were not necessary in light of the risks they carried.

Begin with Percoco. Joseph Percoco was Governor Cuomo’s Executive Deputy
Secretary from 2011 to 2016, taking an eight month leave in 2014 to manage Gov-
ernor Cuomo’s reelection campaign. The government charged Percoco with hon-
est-services fraud (among other crimes) arising from two separate schemes: one
that occurred entirely during his employ with the Governor, and one that began
while he was managing the campaign but continued after he had signed and
submitted the forms required for reinstatement as Executive Deputy Secretary
following Cuomo’s reelection.'* The jury convicted Percoco of honest-services

this Court’s oft-repeated instruction: Federal prosecutors may not use property fraud statutes
to set standards of disclosure and good government for local and state officials.”) (internal
quotations omitted) (citing McNally v. United States, 483 U.S. 350, 360).

12.  See Editorial Board, Preet Bharara: A Prosecutor Who Knew How to Drain a Swamp, N.Y. TIMES,
Mar. 13, 2017, at A22 (“Mr. Bharara quickly went after New York’s rancid political culture,
where politicians of both parties have long treated antigraft laws like suggestions and ethics
rules like Play-Doh . . . [winning] convictions of more than a dozen [state] lawmakers”). This
New York Times article notes the then-active cases Bharara had brought against Cuomo’s for-
mer advisors (Percoco and Ciminelli), and an investigation of then-Governor Cuomo that
was ultimately closed without filing charges. See also Benjamin Weiser, Ex-Advisers to Cuomo
Plead Not Guilty in Bribery Scandal, N.Y. TIMES (Dec. 1, 2016), https://www.ny-
times.com/2016/12/01/nyregion/ex-advisers-to-cuomo-plead-not-guilty-in-bribery-scan-
dal.html [https://perma.cc/V4GH-7AYU] (describing the charges against Percoco and Ci-
minelli).

13.  For an explanation of how broad theories enhance the likelihood of conviction, see infra Sec-
tion ILA.

14. Sealed Complaint at 3, U.S. v. Percoco, No. 16-776 (S.D.N.Y, unsealed 2016).
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fraud arising from both schemes, but before the Supreme Court, Percoco chal-
lenged only his conviction on the latter.'® That scheme involved payments
Percoco received from state contractors in July and October 2014 (while he was
on leave) in exchange for his asking state officials in December 2014 to take ac-
tions that would benefit those contractors.'®

A breach of fiduciary duty is an embedded element of honest-services fraud,
because the right to honest services arises from a fiduciary relationship.'” The
government’s theory of liability at trial and on appeal was that Percoco owed a
fiduciary duty to the public throughout his leave from the government by virtue
of his degree of influence as a former and potentially future deputy secretary;
that he violated it by accepting payments in exchange for lobbying for private
interests; and that this violation constituted honest-services fraud. A conception
of fiduciary duty that extends to former public officials based solely on their con-
tinued influence, however, could sweep within its ambit the many lobbyists in
state capitols and Washington who spend their careers traveling through the
proverbial revolving door.

In its place, the prosecution had two alternatives. First, because Percoco’s
conduct in December 2014 occurred after he had already formally filed all paper-
work necessary for his reinstatement and just days before reinstatement became
official, the prosecution could have limited its fiduciary claim to that time period,
on the theory that Percoco was by then functionally a public official exercising
clear public authority over government decision-making.'® Second, the prosecu-
tion could have argued that throughout his leave running Cuomo’s campaign,
Percoco was functioning as Cuomo’s agent. Fiduciary duty would clearly lie un-
der an agency theory,'® which had ample factual support in Percoco’s regular use
of his Deputy Secretary office space, phone line, and administrative assistant; his
continued participation in state operations and policy decisions, including in-
structing the Governor’s staff on noncampaign matters; and his authority to

15. 598 U.S. at 322.
16.  See Weiser, supra note 12.

17.  See Skilling v. United States, 561 U.S. 358, 407 (2010) (cabining the honest-services-fraud
statute to the “doctrine’s solid core: . . . offenders who, in violation of a fiduciary duty, partic-
ipated in bribery or kickback schemes”); United States v. Milovanovic, 678 E3d 713, 722 (9th
Cir. 2012) (“A close examination of the Supreme Court’s opinion in Skilling reveals that em-
bedded in the Court’s holding . . . is the implication that a breach of a fiduciary duty is an
element of honest services fraud.”).

18. In fact, the Government belatedly made this argument before the Supreme Court, which
found that while the theory might have been legally sufficient, it could not form the basis for
an affirmance because the jury had not been instructed on such a theory. See Percoco, 598 U.S.
at 331.

19.  See Percoco, 598 U.S. at 329-30 (noting the “well-established principle” that “an agent of the
government has a fiduciary duty to the government and thus to the public it serves”).
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speak “for the Governor” on legislative matters.? Either or both of these theories
could have been argued (they were not contradictory) and, given the egregious-
ness of the facts, would have likely resulted in a conviction.

The facts of Ciminelli likewise offered a less capacious theory of liability that
the government eschewed at trial and belatedly adopted before the Supreme
Court (although the theory may have had some evidential hurdles). Louis Ci-
minelli, the owner of a construction company in Buffalo, New York, had engaged
in a bid-rigging scheme with a state agent who controlled the processes used to
manage contractor selection. Together, Ciminelli, the state agent, and others en-
sured that the state’s request for proposals contained a set of requirements that
aligned uniquely with Ciminelli’s firm, thereby ensuring —unbeknownst to the
state agents awarding the contract—that the supposedly competitive bidding
process was in fact rigged to award the contract to Ciminelli. Ciminelli and the
other schemers were charged with wire fraud, which prohibits use of the inter-
state wires in a scheme to defraud others of money or property. But Ciminelli
did the work contracted for, at the bid price —so what money or property was
deprived?

At trial, the prosecution argued that the fraudulent scheme deprived the state
of the right to control its assets. Ciminelli was convicted under this right-to-
control theory of property, which had been endorsed on multiple earlier occa-
sions by the Second Circuit.?! But such a capacious definition of property would
seem to run afoul of the Supreme Court’s recent efforts, in a series of cases, to
rein in similarly broad conceptions of “property” for purposes of the mail- and
wire-fraud statutes.?? Indeed, in one such case, the Court seemed to have ad-
dressed and rejected precisely the right-to-control theory on which the govern-
ment in Ciminelli relied, stating that “intangible rights of allocation, exclusion,
and control amount to no more and no less than [a state’s] sovereign power to
regulate,” and did not give rise to a property interest.*’

20. See Brief for the United States at 4-6, Percoco v. United States, 598 U.S. 319 (2023) (No. 21-
1158), 2022 WL 12078218 (recounting the ample evidence of these facts presented at trial).

21, See United States v. Wallach, 935 F.2d 445, 462-63 (2d Cir. 1991). The Second Circuit endorsed
the right-to-control theory in subsequent cases. See, e.g., United States v. Lebedev, 932 F.3d
40, 48 (2d Cir. 2019); United States v. Binday, 804 F.3d 558, 570 (2d Cir. 2015).

22. See, e.g., Kelly v. United States, 140 S. Ct. 1565, 1572 (2020) (holding that the realignment of
roadway lanes was an exercise of regulatory power, and any property interest in the state-
employee labor required for those closures was merely incidental to rather than the object of
the scheme); Cleveland v. United States, 531 U.S. 12, 20-22 (2000) (holding that false state-
ments in an application for a state gambling operator’s license were not covered by the mail-
fraud statute because the licenses implicated the state’s regulatory rather than property inter-
est).

23. Cleveland, 531 U.S. at 23.
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In place of that theory, the prosecution had available a more straightforward
argument: the $750-million contract had been obtained by fraud, because Ci-
minelli’s bid falsely stated that his company had not “retained, employed or des-
ignated” any person or organization “to attempt to influence the procurement
process.”** In fact, in its briefs and at oral argument before the Supreme Court,
the government sought to defend Ciminelli’s conviction on this theory, acknowl-
edging that the right-to-control theory defined “property” too broadly.*® But the
Court rightly rejected affirmance on a theory different from what was advanced
at trial, and on which the jury had not been instructed.>®

The prosecution’s strategic trial choices resulted in the Supreme Court toss-
ing out both fraud convictions. In each case, the Court rejected the theory of
liability offered by trial prosecutors as overly broad. “Without further con-
straint,” the Court held in Percoco, the jury instructions did not “define the intan-
gible right of honest services with sufficient definiteness that ordinary people
can understand what conduct is prohibited, or in a manner that does not encour-
age arbitrary and discriminatory enforcement.”*” “The right-to-control theory”
of property, the Court held in Ciminelli, exceeded the “limited [] scope” of the
federal mail- and wire-fraud statutes, “vastly expand[ing] federal jurisdiction
without statutory authorization.”*®

On the one hand, these prosecutorial failures might be contextualized as rel-
atively inconsequential: not many public officials take temporary leaves to work
on their superiors’ campaigns, and few circuits had expressly adopted the right-
to-control theory in mail- and wire-fraud cases.?® But legal context is one thing
and expressive value another. Those looking to monetize power or to purchase
favored treatment will surely take from these rulings a broader message: federal
criminal laws still offer them ample space to maneuver, so long as they couch
their actions carefully. This is unfortunate, because in fact the federal fraud laws,
more circumspectly applied, probably would have been found to bar these

24. See Brief for the United States at 32-38, Ciminelli v. United States, 598 U.S. 306 (2023) (No.
21-1170), 2022 WL 10224977. It appears the government initially proceeded on that fraudu-
lent-inducement theory but subsequently discarded it in favor of the right-to-control theory,
a point discussed infra at notes 30 and 38 and accompanying text.

25. Id. at 12, 32-38; Transcript of Oral Argument at 34-38, Ciminelli, 598 U.S. 306 (No. 21-1170).

26. See Ciminelli, 598 U.S. at 315-17.

27. Percoco, 598 U.S. at 331 (internal quotations and citations omitted).

28. Ciminelli, 598 U.S. at 314-15.

29. In addition to the Second Circuit, the Eighth and Tenth Circuits embraced the right-to-con-
trol theory, see, for example, United States v. Shyres, 898 F.2d 647, 652-53 (8th Cir. 1990) and
United States v. Welch, 327 F.3d 1081, 1107-08 (10th Cir. 2003), while the Sixth and Ninth
had rejected it, see, for example, United States v. Sadler, 750 F.3d 585, 591 (6th Cir. 2014) and
United States v. Bruchhausen, 977 F.2d 464, 467 (9th Cir. 1992).
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defendants’ particular actions. So why did prosecutors not proceed with greater
restraint?

. BREADTH’S LURE

Percoco and Ciminelli are merely the latest in a series of opinions handily dis-
carding prosecutors’ broad theories of liability in public-corruption cases. Insist-
ence on broad theories in the face of repeated rejections might seem puzzling.
But it is less so when one considers the dynamics and motivations at play in fed-
eral public-corruption prosecutions. Key among these factors is how prosecutors
perceive their chances of success, as well as their role, in public-corruption cases.
As the following Sections elaborate, broad theories enhance the likelihood of trial
convictions and thereby enable a more proactive federal prosecutorial role in cor-
ruption enforcement.

A. Improving the Chances of Success

Once a prosecutor elects to file charges in any case, she works to obtain a
conviction. But public-corruption cases present particular challenges that, from
a prosecutor’s perspective, can make her chances appear slimmer. One key chal-
lenge is the nature of the proof, particularly in prosecutions of honest-services
fraud. The corrupt officials and favor seekers engaging in quid-pro-quo trans-
actions rarely do so openly or obviously; payments are well disguised, usually
via third parties who perform some service (however nominal) in return. And
often the defendants — officials or government contractors well versed in the in-
tricacies and loopholes of the relevant legal prohibitions— construct their
schemes in ways that will permit technical defenses. It was almost certainly not
fortuitous that Percoco took the requested action in the days before he formally
reentered public office, or that Ciminelli performed the contracted-for services
at market rate. These decisions enabled each defendant to argue that technically,
they did not run afoul of the law.*°

30. In fact, it appears to have been Ciminelli’s efforts to point to the fair value of the contract that
steered prosecutors to embrace the right-to-control theory that was ultimately rejected by the
Supreme Court. See Transcript of Oral Argument at 73-75, Ciminelli, 598 U.S. 306 (No. 21-
1170) (claiming a viable defense of fair value in the transaction led the government to the
right-to-control theory, which made obtaining a conviction “much easier”); see also United
States v. Percoco, 13 F.4th 158, 172 (2d Cir. 2021) (noting, in response to the defendants’ claim
that the state failed to prove economic harm, that “[i]n a right-to-control case, it is not nec-
essary that a defendant intend that his misrepresentation actually inflict a financial loss —it
suffices that a defendant intend that his misrepresentations induce a counterparty to enter a
transaction without the relevant facts necessary to make an informed economic decision” (in-
ternal quotation marks omitted)).

601



THE YALE LAW JOURNAL FORUM February 16, 2024

Another challenge is the defense’s orientation. Generally speaking, defend-
ants in public-corruption cases are well-resourced public figures whose career
interests often are better served by fighting the charges rather than pleading
guilty, and who can procure the most aggressive legal talent to take their cases to
trial.>' As they put the finishing touches on their indictments, federal prosecu-
tors can hardly be faulted for envisioning the likes of Abbe Lowell or Ted Wells
at the defense table, or the local equivalent (and there usually is a local equiva-
lent—a defense attorney widely respected by prosecutors for his or her formida-
ble trial skills).3* And as these things go, a prosecutor gearing up for indictment
will have almost certainly already heard from that attorney about the many evi-
dential and legal weaknesses that will make conviction unlikely (and that, back

31.  Between 2015 and 2022, of the 2,670 cases classified by the Sentencing Commission as “brib-
ery/corruption,” 8.1% went to trial, well above the average trial rate of 2.5% for all federal
criminal cases during those years. See U.S. Sent’g Comm’n Interactive Data Analyzer,
https://ida.ussc.gov/analytics/saw.dll?Dashboard [https://perma.cc/3J9J-3ECC]. The only
crime categories with significantly higher trial rates were “individual rights” (that is, criminal
violations of constitutional rights, often brought against law-enforcement officers or other
state officials), kidnapping, and murder. See id. And because the Sentencing Commission data
includes only cases resulting in convictions, it understates the trial rate in public-corruption
cases. (The Administrative Office of the United States Courts includes acquitted case data but
does not track a single category of “corruption” cases.) One study of federal public-corruption
prosecutions found such cases to have higher acquittal rates relative to other federal prosecu-
tions. See Kristine Artello & Jay S. Albanese, The Calculus of Public Corruption Cases: Hidden
Decisions in Investigations and Prosecutions, 3 J. CRIM. JUST. & L. 22, 27 (2019) (finding, between
2004 and 2015, that 0.9% of public-corruption prosecutions resulted in acquittals as compared
to 0.3% of white-collar prosecutions, 0.4% of organized-crime prosecutions, and 0.3% of all
“other” prosecutions).

32.  See Linton Weeks, Ted Wells, Center of the Defense: Scooter Libby’s Attorney Makes His Case for
the Powerful, WasH. PosT (Feb. 21, 2007), https://www.washingtonpost.com/archive/life-
style/2007/02/21/ted-wells-center-of-the-defense-span-classbankheadscooter-libbys-attor-
ney-makes-his-case-for-the-powerful-span/360ca419-8391-44ba-8cdo-bbsbi97fa366
[https://perma.cc/U65P-7DUY] (quoting a Washington litigator’s description of Ted Wells
as “one of the five best trial lawyers in the country” and recounting Wells’s representations of
Senator Robert Torricelli, Agriculture Secretary Mike Espy, Labor Secretary Raymond Do-
novan, and White House Chief of Staff Scooter Libby); Josh Gerstein, Abbe Lowell Faces His
Toughest Challenge Yet in Menendez Trial, PoLITICO (Aug. 22, 2017, §5:49 AM EDT),
https://www.politico.com/story/2017/08/22/menendez-trial-abbe-lowell-defense-attorney-
241875 [https://perma.cc/AS63-XWG2] (describing Abbe Lowell, who successfully repre-
sented former Senator and presidential candidate John Edwards, Republican lobbyist Jack
Abramof, former Nevada Senator John Ensign, New York State Senate Majority Leader Joe
Bruno, President Donald Trump’s son-in-law and adviser Jared Kushner, and New Jersey Sen-
ator Robert Menendez, as “as a fixture in criminal cases involving high-profile Washington
politicians”). Lowell is now representing Menendez again, along with Hunter Biden. See Re-
becca Picciotto, New Jersey Sen. Bob Menendez Hires Hunter Biden Lawyer for Bribery Case,
CNBC (Sept. 24, 2023, 8:11 PM EDT)), https://www.cnbc.com/2023/09/24/menendez-hires-
hunter-biden-lawyer-for-bribery-case.html [https://perma.cc/V36N-NHN]J].
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in their day at the Justice Department, would have never resulted in charges!).*
Percoco and Ciminelli are cases in point: each was represented by multiple for-
mer federal prosecutors, among them Barry Bohrer (for Percoco) and Paul
Schectman (for Ciminelli), each former chiefs in the Southern District of New
York and highly respected members of the white-collar-defense bar.**

Finally, not only do prosecutors need to contend with evidential weak points,
experienced legal talent homing in on them, and defendants willing to go the
distance — but they must also do so under intense media scrutiny. Public-corrup-
tion cases typically generate keen media attention. No prosecutor wants an ac-
quittal, but an acquittal under the media’s glare is all the more discomfiting.3*

In the face of these trial pressures, broad theories of liability are attractive.
By expanding the scope of charged conduct, they allow prosecutors to prove all
of the distasteful actions undertaken by the defendant, and in so doing give the
jury a fuller—and more offensive —picture. In contrast to narrower theories,

33. Defense counsel retained by public officials under federal investigation routinely endeavor to
stave off prosecution before charges are filed. As some of the above-noted representations
indicate (e.g., Torricelli, Kushner, and Ensign), those efforts are sometimes successful. Most
defense counsel in high-profile public-corruption matters are former federal prosecutors
themselves, and will draw on that experience in both pre- and post-charging discussions with
prosecutors.

34. See Docket, United States v. Percoco, No. 16-cr-0776 (S.D.N.Y. Nov. 22, 2016). Barry Bohrer
served as Chief of Appeals and Paul Schectman as Chief of the Criminal Division. See Peter
Lattman, Barry Bohrer Leaves Morvillo Abramowitz for Schulte Roth, N.Y. TIMES DEALBOOK
(Jan. 31, 2013, 3:09 PM), https://archive.nytimes.com/dealbook.nytimes.com/2013/
01/31/barry-bohrer-leaves-morvillo-abramowitz-for-schulte-roth [https://perma.cc/UK2N
-MCFA] (recounting Bohrer’s career path and prominent representations); Paul Schectman,
CoLuM. L. ScH. (2023), https://www.law.columbia.edu/faculty/paul-shechtman [https://
perma.cc/QBsR-YMFV] (providing a biographic sketch of Schectman’s illustrious career in
government and white-collar-defense practice).

35. The acquittals of federal Labor Secretary Raymond Donovan, federal Agriculture Secretary
Mike Espy, New Jersey Senator Robert Torricelli, former presidential candidate John Ed-
wards, and New Jersey Senator Robert Menendez are just some examples that were widely
covered in the media. Prosecutions and acquittals of public officials at the state and local levels
receive equally intensive local media coverage: the trials and acquittals of Philadelphia City
Council Member Malcolm Kenyatta, New York Senate Majority Leader Joseph Bruno, Loui-
siana Governor Edwin Edwards, and Louisiana State Senator Ben Rayburn, to give just a few
examples, were all covered intensively in the local press. See, e.g., Jeremy Roebuck & Oona
Goodin-Smith, Kenyatta Johnson and His Wife, Dawn Chavous, Acquitted at Federal Bribery
Trial, PHILA. INQUIRER (Nov. 2, 2022), https://www.inquirer.com/news/kenyatta-johnson-
not-guilty-verdict-dawn-chavous-philadelphia-bribery-20221102.html  [https://perma.cc/
6C5W-D49]]; Jesse McKinley, Bruno, Ex-State Senate Chief, Is Acquitted of Fraud in Retrial,
N.Y. TIMES (May 16, 2014), https://www.nytimes.com/2014/05/17/nyregion/joseph-bruno-
former-state-senate-leader-is-acquitted.html [https://perma.cc/N739-XLGE]; Mark
Schleifstein & Bridget O’Brian, Edwards Verdict: Not Guilty, TIMES-PICAYUNE, May 11, 1986,
at A1.
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which might require in-the-alternative arguments or a cobbling together of dif-
ferent theories to cover different conduct allegations, broad theories offer pros-
ecutors a single, overarching narrative of illegality. Such an overarching narrative
is not only more compelling to a jury, but also staves off defense accusations that
the prosecution is just throwing spaghetti at the wall and seeing what sticks.
Finally, broad theories eliminate, or at least lessen the persuasiveness of, tech-
nical defenses. They make it harder for even the most talented lawyers to defend
on the facts, leaving the defense instead to attack the theory itself as legally in-
sufficient. And while those arguments have been successful at the Supreme
Court, they have had less sway at the circuit-court level.*® Because so few pros-
ecutions are ever ultimately taken up by the Supreme Court, trial prosecutors are
understandably focused on winning lower-court battles.

All of these incentives were present in the Percoco and Ciminelli cases. Had
prosecutors proceeded on either or both of the narrower theories available in
Percoco—agency or limiting to post-reappointment conduct—they would have
forgone the opportunity to present the jury with a single, overarching narrative
of a greed-generated abuse of public trust. Had they proceeded on the fraudu-
lent-inducement theory in Ciminelli, they would have opened the door to a tech-
nical legal defense, namely, that the state did not rely on Ciminelli’s misrepre-
sentations in designating his firm as a preferred developer.®” In both cases,
narrower theories would have presented the jury with a less compelling argu-
ment of malfeasance, seemingly missing the forest for the trees. Given the favor-
able Second Circuit case law, the candid assessment of the Assistant Solicitor
General during oral argument in Ciminelli was on the nose: under the circum-

stances, it is hard to expect trial prosecutors to resist the temptations of
breadth.®®

36. See supra note 3 (citing a series of public-corruption cases in which the Supreme Court over-
turned circuit-court affirmances of convictions founded on broad theories of liability); see also
Samuel W. Buell, The Upside of Overbreadth, 83 N.Y.U. L. REV. 1491, 1520 (2008) (observing a
dichotomy between a small number of Supreme Court opinions narrowing the reach of fed-
eral criminal statutes and the vastly more numerous courts-of-appeals decisions generally ex-
panding them).

37. See Brief for the United States, supra note 24, at 32-37 (arguing in favor of this theory before
the Court, describing the proof required, and detailing the record evidence in support of it).
Atoral argument, Ciminelli’s attorney argued that the evidence of reliance was lacking because
the contract was in fact at fair market value, a defense his client could have but did not advance
because the government did not pursue a fraudulent-inducement theory at trial. See Tran-
script of Oral Argument, supra note 25, at 73-75.

38. See Transcript of Oral Argument, supra note 30, at 62 (“I think this [the right-to-control the-
ory] might have been an easier way in some cases to explain things to the jury....I have a
lot of sympathy for the government where you are faced with Second Circuit law, for example,
that just thoroughly . . . insists on thinking about it this way.”). For more on the division of
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Of course, broad liability theories are not a prosecutor’s only response to out-
come uncertainty; alternatively, she can decline to bring charges in the first place.
The likelihood of conviction is among the factors prosecutors weigh in exercising
charging discretion, and, perhaps unsurprisingly, the declination rate in corrup-
tion cases is high.?® Yet from the Supreme Court’s perspective, it should be even
higher. Why might federal prosecutors sometimes opt for breadth over declina-
tion in public-corruption cases? Part of the reason lies in the federal prosecutorial
role in these cases and its effect on enforcement discretion. The next Section
considers that interaction.

B. Role and Discretion in Public-Corruption Enforcement

For most areas of criminal enforcement, federal prosecutors play a relatively
minor, supporting role. Drug trafficking, firearms, episodic street crime, finan-
cial frauds, identity theft—while these crimes collectively constitute a majority
of the federal criminal docket, that docket is a small portion of such prosecutions
overall.** In any of these areas, federal prosecutorial declination often leads to
local or state prosecution (provided declination was for reasons other than evi-
dential insufficiency).

Not so with public corruption. In cases involving federal officials, state
crimes are often not an easy fit, and federal officials’ misdeeds do not typically
implicate core local or state interests. In such cases, federal prosecution is the
only viable route to criminal accountability. State and local corruption squarely
implicates state law crimes such as fraud and bribery. But state and local chief
prosecutors might have conflicts of interest, or at least their appearance, in in-
vestigating state or local officials.*' State and local prosecutors are also almost all
elected officials themselves, beholden to political party organizations with vested
interests in investigations involving public officials of the same or opposing

responsibility between the Solicitor General’s Office and trial prosecutors’ offices, see infra
Part II1.

39. See Artello & Albanese, supra note 31, at 27 (finding, between 2004 and 2015, a sixty-two per-
cent declination rate in federal public-corruption investigations, higher than the declination
rates in white collar, organized crime, and “other” cases).

g0. See Wendy Sawyer & Peter Wagner, Mass Incarceration: The Whole Pie 2023, PRISON PoL’Y
INITIATIVE (Mar. 14, 2023), https://www.prisonpolicy.org/reports/pie2023.html [https://
perma.cc/A6LS-ZFZ8]. See generally Daniel C. Richman, The Changing Boundaries Between
Federal and Local Law Enforcement, 2 CRIM. JUST. 81 (2000) (describing the dynamics that keep
federal criminal enforcement far more limited than state and local enforcement).

#.  See Norman Abrams, The Distance Imperative: A Different Way of Thinking About Public Official
Corruption Investigations/Prosecutions and the Federal Role, 42 Loy. U. CHI. L.J. 207, 230-33
(2011).
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party.*> What’s more, building public-corruption cases is complex and time-
consuming, and the conduct involved, even if proven, does not typically harm
citizens in direct, tangible ways.** Local prosecutors, saddled with enormous
caseloads, may not readily pursue resource-intensive investigations of potential
crimes that do not immediately impact their constituents.**

The upshot is that public-corruption cases, whether they involve federal,
state, or local officials, implicate core federal prosecutorial interests: holding fed-
eral officials accountable and ensuring effective prosecution of criminal con-
duct.* In many such cases, a decision to decline federal prosecution will mean
the public official is not ultimately held criminally accountable. And when it
comes to public corruption, a lack of accountability is particularly pernicious be-
cause of the pressures unchecked corruption imposes on noncorrupt actors to
join in making, or acceding to, corrupt demands.*® Unchecked corruption can
quickly metastasize, putting at risk effective and legitimate governance.*’

42. See FRANK ANECHIARICO & JAMES B. JACOBS, THE PURSUIT OF ABSOLUTE INTEGRITY: HOw
CORRUPTION CONTROL MAKES GOVERNMENT INEFFECTIVE 94 & 227 nn. 4-5 (1996) (recount-
ing pressures by political party leaders and public officials in New York and Pennsylvania on
local prosecutors investigating official corruption by members of those parties).

43. See Griffin, supra note 2, at 1816 (“[ T]he damage caused by corrupt official action generally
involves diffuse social consequences rather than material economic injury. It may cause sub-
stantial harm, but only through indirect losses, borne only by constructed victims.”); David
Mills & Robert Weisberg, Corrupting the Harm Requirement in White Collar Crime, 60 STAN.
L. REV. 1371, 1372 (2008) (observing that the victim in corruption cases is often “an abstrac-
tion”).

44. See Daniel C. Richman & William J. Stuntz, Al Capone’s Revenge: An Essay on the Political Econ-
omy of Pretextual Prosecution, 105 COLUM. L. REV. 583, 600-01 (2005).

45. The Justice Manual sets forth the principles that should guide federal prosecutors in selecting
cases for prosecution. Among them are the strength of the federal interest in prosecution rel-
ative to state or local interests, and other jurisdictions’ ability and willingness to prosecute
effectively. See U.S. Dep’t of Just., Just. Manual § 9-27.240 & cmts. 1, 2 (2023).

46. See Arthur Schram, Jin Di Zheng & Tatyana Zhuravleva, Corruption: A Cross-County Compar-
ison of Contagion and Conformism, 193 J. ECON. BEHAV. & ORG. 497, 508 (2021) (finding in a
lab experiment that “the disclosure of information about a common level of corruption in-
duces players to adjust their behavior and to converge towards this common level,” observing
“increasing bribes when one observes that others are bribing more,” and citing other studies
with similar results).

47. See, e.g., id.; Rajeev K. Goel & Michael A. Nelson, Are Corrupt Acts Contagious? Evidence from
the United States, 29 J. POL’Y MODELING 839, 845 (2007) (finding empirical evidence for re-
gional contagion of public-corruption within the United States, which could be a function of
a demonstration effect, whereby over time bribery is recognized as “a part of doing business”
and actors learn the mechanisms associated with it). On the corrosive effects of corruption on
legitimacy, see generally Mitchell A. Seligson, The Impact of Corruption on Regime Legitimacy:
A Comparative Study of Four Latin American Countries, 64 J. POL. 408 (2002), which uses survey
data from four nations to find clear and statistically significant evidence that corruption erodes
belief in the political system and interpersonal trust.
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For a federal prosecutor choosing whether to prosecute or decline, these re-
alities weigh heavily. Ultimately, they may counsel in favor of prosecuting, even
in harder cases. And in those harder cases, the ones likely to go to trial, a broad
theory of liability can help smooth the prosecutor’s way.

But the lure can sometimes prove disastrous —not only to the individual con-
victions reversed when the Court ultimately rejects such broad theories, but also
to the broader corruption-mitigation project. The next Part elaborates on this
systemic risk, and suggests an approach that might reduce it.

1. AN ALTERNATIVE APPROACH

This Part considers an alternative approach to the exercise of charging dis-
cretion in public-corruption prosecutions. Section A considers the harms of the
status quo and argues that prosecutors are the institutional actor best suited to
address them. Section B considers how an alternative approach to charging and
theorizing liability might have played out in four public-corruption cases re-
cently reversed by the Court. Section C proposes organizational reforms to the
Department of Justice’s charging process in corruption cases.

A. Identifying the Problem

Some might agree with my description of prosecutorial dynamics in corrup-
tion cases but query whether it identifies a problem in need of fixing. Why, they
might ask, should prosecutors trim their sails in public-corruption cases? Given
the stakes for governance, don’t we want federal prosecutors to push the enve-
lope on liability in these cases and leave it to the courts to reign in excess? Is the
status quo not preferable to a more restrained prosecutorial approach, in which
some seriously improper but close-to-the-legal-line conduct will be given a
pass? And given the relative infrequence of certiorari grants, why should prose-
cutors shy away from aggressively pursuing serious misconduct? Others might
locate the problem less with prosecutors than legislators: prosecutors are simply
doing what one would expect prosecutors to do when gifted broadly worded
statutes, and so the solution is more circumspect lawmaking.

Though reasonable minds will differ, I do see a problem with the status quo,
and believe it best solved by prosecutors rather than legislators or courts. Broad
laws and liability theories have obvious and well-documented drawbacks.*® But

48. See Samuel Buell, The Upside of Overbreadth, 83 N.Y.U. L. REV. 1491, 1500-01 (2008) (discuss-
ing the diminished expressive effects of overextended penal sanctioning, the lack of notice to
persons ultimately sanctioned, and the deterrence of valuable social conduct among persons
not ultimately subject to sanction but who fear it nonetheless).
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they also have important benefits. As Samuel Buell has argued, an upside of
criminal overbreadth—a key reason Congress drafts broad penal statutes and
prosecutors seek to apply them to novel contexts —is that it “fortif[ies] the per-
ception that the social environment is one in which refusal to participate in
largely voluntary compliance is costly.”*’ Broad laws, in other words, help deter
those who would circumvent more narrowly tailored restrictions. And while
breadth risks overdeterrence — chilling socially beneficial conduct for fear of pe-
nal sanction —when it comes to corruption, overdeterrence is less of a concern.
On balance, governance and public perceptions of it are better served when pub-
lic officials err far wide of the illegality line than when they barely skirt it.>

We should not be too quick, then, to point the finger at legislators as the
problem or the solution. But neither should we resign ourselves to the current
dynamic in public-corruption cases, in which capacious theories of liability in-
stigate hard judicial limits on the scope of federal prosecutorial authority.>!

49. Id. at 1525. Samuel Buell elaborates:

Just as an investment market might unravel with the perception that cheating is
widespread, a “market” for legal compliance might collapse upon a loss of faith that
evasion comes at a cost. In game-theoretic terms, salient enforcement action against
the most determined defectors maintains the belief among those inclined to coop-
erate in conditions of reciprocity that others who are similarly inclined, and who
have observed the same enforcement action, can be expected to continue to coop-
erate rather than defect.

Id.

so. For an opposing view, see Albert W. Alschuler, Criminal Corruption: Why Broad Definitions of
Bribery Make Things Worse, 84 FORDHAM L. REV. 463, 474 (2015), which argues that broadly
worded bribery prohibitions can chill interest in serving in public office. See also Mills & Weis-
berg, supra note 43, at 1378-80 (reviewing the economics literature on the benefits of bribery
in some nations, where “it is an open question whether a fair and honest public administration
can accomplish [egalitarian distribution] better than petty bribery can”).

51. A paradigmatic example of this dynamic is the use of the mail- and wire-fraud statutes to
prosecute self-dealing and abuse of public authority. Prosecutors initially developed a broad
theory of liability, the theft of honest services, based on the original mail- and wire-fraud
statutes; in 1987 the Court repudiated the theory as without statutory basis, McNally v.
United States, 483 U.S. 350, 360; in 1988 Congress responded with a broadly worded statute
that resurrected the theory, 18 U.S.C. § 1346; in 2010 the Court again repudiated prosecutors’
broad theories of liability under that statute. Skilling v. United States, 561 U.S. 358, 405. Pros-
ecutors then attempted to stretch the definition of “property” under the mail- and wire-fraud
statutes as a work-around to the Court’s limits, but in 2020 the Court simply imposed new
limits: deprivation of property, rather than abuse of regulatory authority, must be the fraud-
ulent scheme’s object. Kelly v. United States, 140 S. Ct. 1565, 1567 (2020). See Bribery, Kick-
backs, and Self-Dealing: An Overview of Honest Services Fraud and Issues for Congress, CONG.
RSCH. SERv. 2, 22-23 (May 18, 2020) [hereinafter Bribery, Kickbacks, and Self-Dealing],
https://sgp.fas.org/crs/misc/R45479.pdf [https://perma.cc/6U46-VCDN].
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Those limits may not be announced with regularity,>* nor always with specific-
ity.>® But they are harmful to the broader anticorruption project. Every ruling
overturning a conviction narrows federal penal law’s reach over corrupt abuses
of official power. Supreme Court decisions rebuffing broad liability theories both
push back the line between illicit and licit corruption and draw it more clearly,
making it easier for public officials to push right up to its limits. In turn, they
make future power abuses more tempting to public officials who might have
otherwise steered clear of the line. In this way, prosecutorial envelope-pushing
can ultimately backfire.

Counterintuitively, prosecutors might best reap the benefits of broad laws by
exercising greater prosecutorial restraint. Prosecutors have two alternatives to
broad liability theories: they may proceed on a narrower theory (with the at-
tendant risks of acquittal), or they may decline to prosecute entirely. Granted,
acquittals and declinations don’t exactly advance the corruption-mitigation pro-
ject. But they also don’t hinder it to quite the same degree as would a court’s
outright rejection of a liability theory. Neither acquittals nor declinations set le-
gal precedent. They are inscrutable, heavily fact dependent, and therefore diffi-
cult to extrapolate to future cases. Because there is effectively no basis to chal-
lenge them, they almost never generate appellate court decisions.** In these

52. The timeline of Court limits on the mail- and wire-fraud statute, see Bribery, Kickbacks, and
Self-Dealing, supra note 51, did allow prosecutors decades to pursue self-dealing and abuse of
public authority, in the years before McNally and between the enactment of Section 1346 in
1988 and Skilling in 2010. And yet, had prosecutors perhaps been more circumspect in their
use of honest-services fraud in those years, perhaps the Court would not have seen it necessary
to weigh in. The irony of Skilling is that charging honest-services fraud was entirely unneces-
sary; his self-dealing ran squarely afoul of the securities-fraud statutes, as the Fifth Circuit
concluded in upholding his securities-fraud conviction on remand. United States v. Skilling,
638 F.3d 480, 481 (5th Cir. 2011).

53.  Skilling, McDonnell, and Kelly all gave fairly specified limits. Skilling limited honest-services
fraud to quid pro quo bribery and kickbacks. 561 U.S. at 408. McDonnell in turn limited quid
pro quo bribery of public officials to payments in exchange for formal exercises of public au-
thority (or agreements to do so). 579 U.S. at 574. Kelly limited prosecutions premised on dep-
rivations of state property to schemes in which usurpation of property, rather than abuse of
regulatory authority, is the primary goal. 140 S. Ct. at 1571. Sometimes the Court is not quite
as precise. In Percoco, for instance, the Court held only that the prosecutor’s theory of fiduciary
duty was too broad, but did not declare that a private party may never be the public’s fiduciary,
nor did it set any further contours on the scope of fiduciary duty. 143 S. Ct. at 1137-38.

54. The Double Jeopardy Clause generally bars appeals of acquittals. See generally 15 CHARLES
ALAN WRIGHT & ARTHUR R. MILLER, 15B FEDERAL PRACTICE AND PROCEDURE § 3919.5 (2d ed.
1987) (“Itis clear that an ‘acquittal’ bars further trial or appeal . . . ”). And there is effectively
no recourse for challenging prosecutorial declinations. See generally Darryl K. Brown, Criminal
Enforcement Redundancy: Oversight of Decisions Not to Prosecute, 103 MINN. L. REV. 843, 862
(2018) (“Despite having adopted otherwise expansive victims’ rights laws in recent decades
in response to an influential movement for crime victims’ rights, state and federal laws
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respects, they do not announce to a broad audience, in the way judicial reversals
do, the precise loopholes through which corruption can evade criminal sanction.

When deciding on charges and theories of liability to support them, then,
prosecutors ought to think long and hard about the cost of Supreme Court nar-
rowing. How might they think about exercising discretion in cases that carry this
narrowing risk? The first step is to consider, from a broader regulatory perspec-
tive, what federal prosecutions of corruption ought to be for. The ultimate goal
is not to find a theory through which individual corrupt acts are prosecutable
federal crimes; the ultimate goal is to deter corruption.®® Sometimes broad the-
ories of prosecution will serve that goal; but often enough, they will backfire.

The key task for federal prosecutors, then, is assessing whether prosecution
of a given case is the best, or perhaps the sole, means to constrain the type of
corruption the case involves. For most types of corruption, federal prosecution
serves its greatest purpose when other avenues for accountability have proven
unviable —when without it, the conduct at issue would remain both invisible to
voters and irremediable through political process, state criminal process or other
forms of regulatory accountability. These, broadly speaking, are the federal cor-
ruption prosecutions that merit the risk of possible appellate reversals. Upon
identifying a case as worthy, prosecutors should then seek to minimize that risk
by proceeding on the narrowest possible theory of liability likely to result in a
conviction.

consistently and explicitly avoid granting any formal authority to private parties, or courts,
over criminal charging.”).

55.  Miriam Baer makes a similar point in discussing federal fraud prosecutions in connection with
higher-education admissions scandals:

[S]ometimes a criminal prosecution tells a story that all but solidifies the status
quo. ... To show a loss of property, the [theory of prosecution] denominates as
“victims” institutions and organizations who should be the very targets of struc-
tural reform . . . . Thus, the very enforcement tool used to punish higher education’s
rankings fraud reinforces a pernicious, winner-take-all system that encourages ad-
missions fraud. Rather than putting an end to admissions and rankings fraud, the
Varsity Blues and Fox Business School cases teach higher education’s actors that the
key lesson is to avoid getting caught.

Miriam Baer, Square Peg Frauds, 118 Nw. L. REV. 1, 8 (2023). Dan Richman and Bill Stuntz
likewise lamented federal prosecutors’ focus on obtaining convictions at the cost of sending
more useful deterrence messages in charging proxy crimes against Al Capone and others:

[TThe law’s messages are filtered through prosecutors’ litigation choices, and those
choices can change the message dramatically . . . . Instead of sending the message
that running illegal breweries and bribing local cops would lead to a term in a fed-
eral penitentiary, the Capone prosecution sent a much more complicated and much
less helpful message: If you run a criminal enterprise, you should keep your name
out of the newspapers and at least pretend to pay your taxes.

Richman & Stuntz, supra note 44 at 586.
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The following Section considers how this more purposive approach would
guide prosecution of recent cases reversed before the Court.

B. A Thought Experiment: Recent Reversals Reconsidered

The corrupt abuses of power at issue in Kelly v. United States>® were well
known to the public before a federal criminal investigation began. Two aides to
New Jersey’s then-Governor, Chis Christie, had snarled traffic for days in Fort
Lee, New Jersey in retaliation for its mayor endorsing Christie’s political oppo-
nent. Within four months of the aides’ decision to close two major traffic lanes,
the press reported on a leaked email between the aides— sent upon learning of
the endorsement— that it was “[t]ime for some traffic problems in Fort Lee.”*”
In response to the media maelstrom that ensued, Christie denied involvement,
fired the responsible aides, and ordered an internal investigation of his admin-
istration’s actions.”® New Jersey’s legislature opened an investigation and held
public hearings; investigations were also opened by the Port Authority of New
York and New Jersey and the United States Senate Committee on Commerce,
Science and Transportation.>® Long before any indictments were ever returned,
Christie’s approval ratings plummeted and his future political endeavors fizzled
(although Christie was ultimately never charged in connection with the
scheme).®

In the face of all this, was a federal criminal case against the two fired aides
the best use of federal prosecutorial power — particularly in light of the capacious
theory of liability needed to reconcile the conduct to federal statutes and the Su-
preme Court’s seeming aversion to it?®' Prosecutors charged Christie’s aides with

56. 140 S. Ct. 1565 (2020).

57. Kate Zernike, The Bridge Scandal, Explained, N.Y. TIMES (May 1, 2015), https://www.ny-
times.com/2016/11/04/nyregion/george-washington-bridge-scandal-what-you-need-to-
know.html [https://perma.cc/Ds542-S88V].

58. Bridgegate Timeline: Private Exchanges, Public Consequences, COURIER POST (Nov. 4, 2016),
https://www.courierpostonline.com/story/news/2016/11/04/bridgegate-timeline-what-
happened/93291812 [https://perma.cc/8GAC-K8U6].

59. Id.; Timeline: New Jerseys George Washington Bridge Scandal, NBC N.Y. (Jan. 9, 2014),
https://www.nbcnewyork.com/news/local /timeline-george-washington-bridge-scandal-
chris-christie-fort-lee-bridgegate/780907 [https://perma.cc/Z9AB-XWCX].

60. Polls: BridgeGate Hurting New Jersey Governor Chris Christie, ABC 7 NEws (Mar. 18, 2014),
https://abcynews.com/archive/9404476 [https://perma.cc/2SB6-HZLW] (reporting on a
poll of New Jersey voters showing a fifteen percent drop in Governor Chris Christie’s approval
ratings, and a poll of national voters that found “one-third of the respondents less likely to
vote for Christie for president since learning that his staff may have created traffic jams in a
town as apparent political payback to a Democratic mayor”).

61 See infra notes 63-64 and accompanying text.
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wire fraud and federal-program fraud based on the theory that the “property”
deprived (a requisite element under both statutes) was the state’s roadways, or
employee labor required to close them, or both. In reversing the convictions, a
unanimous Court distinguished property interests from regulatory interests and
found the defendants’ conduct infringed only on the latter.®> The Kelly decision
was hardly a surprise, given that an earlier decision had narrowly construed
“property” under the mail-fraud statute,® distinguishing a state’s license-issu-
ing power as regulatory in nature and thus outside the statute’s ambit.®* In hind-
sight, the Kelly prosecution ultimately did more to undermine public-corruption
enforcement than to enable it. Officials tempted to abuse state regulatory powers
(and even to co-opt state employee labor to that end) can now do so without
fear that their actions may constitute a federal crime.

Or consider the case of former Virginia Governor Bob McDonnell, who was
charged with bribery in connection with a gifts-for-access scheme.®> McDonnell
and his wife received lavish gifts and cash from the chief executive of a Virginia-
based nutritional supplement company.®® In apparent exchange, McDonnell set
up meetings between the executive and state officials to discuss state-funded re-
search studies of one of the company’s supplements.®” The scandal was first bro-
ken by the Washington Post in March 2013, while McDonnell was still governor.®®
In the wake of the news, McDonnell’s approval ratings plummeted, local prose-
cutors opened a criminal investigation, McDonnell was forced to abandon his
designs on the presidency and, though McDonnell himself was term-limited,
voters turned against his endorsed gubernatorial candidate, Ken Cuccinelli.®®

McDonnell was being held publicly accountable for his corruption. Never-
theless, federal prosecutors proceeded to charge McDonnell and his wife with

62. The Court acknowledged that state employee labor could qualify as property under the stat-
ute, but ruled that labor reallocation was not the objective of the charged scheme. See Kelly,
140 S. Ct. 1565 at 1572.

63. McNally v. United States, 483 U.S. 350, 356 (1987).

64. Cleveland v. United States, 531 U.S. 12, 13 (2000).

65. McDonnell v. United States, 579 U.S. 550 (2016).

66. Id. at 557-61.

67. Id.

68. Rosalind S. Herman & Laura Vozzella, Va. Gov. McDonnell on Two-Way Street with Chief
Executive of Struggling Company, WASH. PosT (Mar. 30, 2013), https://www.washington
post.com/local/dc-politics/va-gov-mcdonnell-in-close-relationship-with-owner-of-
struggling-company/2013/03/30/43f341b8-97¢ca-11€2-814b-063623d80a60o_story.html
[https://perma.cc/ VFW4-WWWL].

69. Laura Vozzella & Scott Clement, Gov. Robert McDonnell’s Approval Rating Drops to New Low,
Poll Finds, WASH. POST (Sept. 24, 2013), https://www.washingtonpost.com/local/virginia-
politics/gov-robert-mcdonnells-approval-rating-drops-to-new-low-poll-finds /2013 /09 /24/
dbcaedoc-238e-11e3-adod-byc8d2a594bg_story.html [https://perma.cc/846C-UgCT].

612



WHAT ARE FEDERAL CORRUPTION PROSECUTIONS FOR?

honest-services fraud and extortion charges (among others), pushing local pros-
ecutors to bow out in the process.” Federal statutes, however, were a poor fit for
McDonnell’s transgressions. Prosecutors charged McDonnell with honest-ser-
vices fraud and Hobbs Act extortion but defined those alleged crimes with ref-
erence to the federal bribery statute (a reasonable approach in view of the facts
of the case and prior Supreme Court rulings).”" The problem for the government
was that the conduct charged — essentially, providing access to state officials—
did not clearly run afoul of the bribery statute’s terms as the Supreme Court had
interpreted them in prior cases.”*

Given the appellate risks to bringing such a case, an open investigation by
local prosecutors, and the political price McDonnell was already paying, was a
federal prosecution on a gifts-for-access theory of bribery the best choice? The
prosecution ultimately resulted in a unanimous Supreme Court decision revers-
ing the convictions of McDonnell and his wife and holding that providing ac-
cess —setting up meetings, hosting events or making phone calls on a constitu-
ent’s behalf—does not constitute an “official act[],” payment for which is
proscribed under the federal bribery statute. Perhaps McDonnell v. United States
merely blessed the sort of purchased favors many politicians had long considered
politics-as-usual. But in blessing them, the Court removed a statutory ambiguity
that surely gave some politicians pause. After all, exchanging political favors for
Rolexes, rides in Ferraris, and $175,000 in cash was “far from” the “normal po-
litical interaction between public officials and their constituents” at the time.”
Yet McDonnell clarified that these sorts of exchanges are permissible under fed-
eral law.

Now consider Percoco and Ciminelli again. The conduct leading to both pros-
ecutions was uncovered by law enforcement, not the media. With respect to Ci-
minelli in particular, media organizations had attempted to glean information

70. Rosalind S. Helderman, State Investigation of McDonnell to Be Dropped Without Charges, WASH.
PosT (Jan. 27, 2014), https://www.washingtonpost.com/local/virginia-politics/no-state-
charges-in-mcdonnell-investigation/2014/01/27/979cb7a8-8786-11€3-833¢-33098f9e5267_
story.html [https://perma.cc/EST7-DBKA] (“[Richmond’s chief prosecutor] said the
investigation would be closed to allow a federal criminal case against McDonnell (R) and his
wife to proceed without complications.”).

7. McDonnell v. United States, 579 U.S. 550, 562 (2016). As a state official, McDonnell could not
be charged under the federal bribery statute; he could, however, be charged with wire fraud
and extortion under a bribery theory.

72.  Seeid. at 571-72 (“It is apparent from Sun-Diamond that hosting an event, meeting with other
officials, or speaking with interested parties is not, standing alone, a ‘decision or action’ within
the meaning of § 201(a)(3), even if the event, meeting, or speech is related to a pending ques-
tion or matter.” (citing United States v. Sun-Diamond Growers of Cal., 526 U.S. 398, 507
(1999)).

713. Id. at 576.
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about the contractor selection process for the Western New York revitalization
project for which Ciminelli’s firm was hired, but were rebuffed.” Without the
federal investigations and subsequent trials, the public would not have learned
of the backroom deals and undisclosed payments from favor-seekers to Cuomo
administration insiders.” Bid rigging is notoriously hard to see and, when a
state is mired in the practice (as the trials revealed), difficult for state prosecutors
to confront. In short, the Percoco and Ciminelli cases involved the sort of corrup-
tion where federal prosecution can make a real impact; without it, accountability
would be limited or nonexistent. Federal prosecution of these cases was worth
the appellate risks.

But those risks could have been mitigated had prosecutors proceeded on nar-
rower theories of liability. That is where the second step of the proposed ap-
proach comes in: once a case is determined worthy of federal prosecution, pros-
ecutors should proceed on the most straightforward theory of liability the facts
and law will allow — that is, one in which the jury instructions are not premised
on (and so an eventual affirmance will not require the Supreme Court to adopt)
capacious conceptions of statutory terms. In both Percoco and Ciminelli, such a
route seems to have been available. Prosecutors could have pursued wire-fraud
charges against Ciminelli on the more straightforward theory that his company’s
$750 million contract had been obtained by fraud due to Ciminelli’s false state-
ment in his bid application that his company had not “retained, employed or
designated” any person or organization “to attempt to influence the procurement
process.””® And prosecutors could have limited their case against Percoco to ac-
tions he took while in public office and after having filed for reinstatement, or
could have pursued fully out-of-office conduct on the theory that Percoco func-
tioned as the Governor’s agent while running his campaign.

Prosecutors likely eschewed these narrower theories because they believed
(correctly) that their broader theories would be upheld on immediate appeal,
and because the broader theories undoubtedly gave them greater leverage at trial.
With Ciminelli in particular, there were evidentiary challenges to proceeding on

74. See Jim Heaney, Suppression of Buffalo Billion Spending Records, INVESTIGATIVE POST (Dec. 22,
2014), https://www.investigativepost.org/2014/12/22/stonewalling-spending-buffalo-bil-
lion [https://perma.cc/LLU4-PUE9g].

75.  See Casey Seiler & Chris Bragg, Gov. Cuomo’s Former Aide Percoco Guilty on Three Counts, TIMES
UNION (Mar. 13, 2018), https://www.timesunion.com/news/article/Judge-tells-Percoco-ju-
rors-they-can-reach-12749532.php [https://perma.cc/EF6G-VR4T] (“[The Percoco trial]
cast a cold light on pay-to-play culture in state government” and “served as a gallery of bad
behavior, from the use of limited liability companies or LLCs to conceal the true identities of
political donors to administration officials’ extensive use of private emails accounts to conduct
public business in an apparent effort to avoid transparency.”).

76. See Brief for the United States, supra note 24, at 7. In fact, this was the theory the government
belatedly advanced before the Supreme Court. See id. at 32-37.
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a fraudulent-inducement theory, which would have required proof that Ci-
minelli’s misrepresentation went to “the essence of the contract,” thus depriving
the state of the contract’s fair value.”” Still, the added leverage these theories gave
was not worth their high risk of reversal by the Supreme Court. In declining
even to defend the government’s trial theory before the Court in Ciminelli, and
in advancing the alternative soon-to-be-reinstated theory for affirmance in
Percoco, the Solicitor General’s Office appears to have implicitly recognized this.

Prosecutors could have almost certainly convicted Percoco on either of the
narrower theories, and there appeared to be sufficient evidence for a jury to find
Ciminelli had fraudulently induced his contract.”® Had prosecutors gone those
routes, they would have had a harder road at trial, to be sure. But failure at trial
would have been less impactful, in the long run, than the reversals that ulti-
mately ensured. And though on paper the unpursued theories remain viable
against future influence-peddlers, the failure to bring them was a missed oppor-
tunity. Success under those theories at trial would have likely endured through
every stage of review. And in enduring, it would have sent the deterrent message
prosecutors had intended: that corrupt influence-peddling harms democracy,
and federal prosecutors will hold those who engage in it to account.” Instead,

77.  See id. at 35-37 (arguing, in favor of the fraudulent-inducement theory before the Court, that
trial evidence showed that the state relied on the misrepresentations in designating Ciminelli’s
firm as a preferred developer, which in turn led it to negotiate a contract with Ciminelli’s firm
without soliciting other bids that might have come in at a lower price). At oral argument,
Ciminelli’s attorney argued that the evidence of reliance was lacking because the contract was
in fact at fair market value, a defense his client could have but did not advance because the
government did not pursue a fraudulent-inducement theory at trial. See Transcript of Oral
Argument, supra note 30, at 73-75.

78. See Brief for the United States, supra note 24, at 35-37 (canvassing the record evidence that
Ciminelli’s misrepresentations were material and that the state relied on them in entering into
the contract).

79. SeePress Release, U.S. Att’y’s Off. for the S. Dist. of N.Y., Statement of U.S. Attorney Geoffrey
S. Berman on the Conviction of Joseph Percoco, Former Executive Aide and Campaign Man-
ager to N.Y. Governor, and a Co-Defendant (Mar. 13, 2018), https://www.justice.gov/usao-
sdny/pr/statement-us-attorney-geoftrey-s-berman-conviction-joseph-percoco-former-exec-
utive-aide [https://perma.cc/9V8W-FQ6R] (“As every schoolchild knows, but [Percoco]
corruptly chose to disregard, government officials who sell their influence to select insiders
violate the basic tenets of a democracy. We will continue relentlessly to bring to justice those
public officials who violate their oaths by engaging in this especially offensive misconduct.”);
Press Release, U.S. Att’y’s Off. for the S. Dist. of New York, Former State University President,
Alain Kaloyeros, and Three Corporate Executives Sentenced to Prison for Fraud in Connec-
tion with Buffalo Billion Bid-Rigging (Dec. 11, 2018), https://www.justice.gov/usao-
sdny/pr/former-state-university-president-alain-kaloyeros-and-three-corporate-executives
[https://perma.cc/QLA7-T56H] (“By manipulating the application process for awarding
bids, [Ciminelli and others] effectively corrupted the bidding process to ensure that compa-
nies with which they had financial interests would be awarded the [ucrative work . . . . We will
continue to do everything within our power to ensure that funds intended for the greater good
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the takeaway from Ciminelli and Percoco is that officials can profit off their power
and contractors can grease the wheels — so long as they put out just enough road-
blocks to dissuade prosecutors from the straightforward path.

C. Operationalizing a More Purposive Approach to Federal Corruption
Prosecutions

To be clear, my proposal is not aimed at curtailing federal investigations of
public corruption; the feds should continue to diligently lift the hood on the
workings of local, state, and federal government lest corruption escape notice
and thus the criminal and noncriminal forms of accountability that might flow
from it. My proposal, rather, is directed to the exercise of federal charging dis-
cretion, and to the construction of liability theories when federal charges are war-
ranted. In that regard, it is important to assess the current charging process in
tederal public-corruption cases and how it might be improved upon.

Most federal public-corruption prosecutions are investigated and charged
via the ninety-four U.S. Attorney’s Offices around the country.®’ Main Justice’s
Public Integrity Section handles limited categories of cases on its own,®! and it
consults with U.S. Attorney’s Offices as a matter of course on any case involving
bribery of federal public officials, election-related crimes,®* purchase or sale of
tederal public office, and any matter involving a sitting member of Congress or
congressional staff.®® Lawyers from the Public Integrity Section may get involved
in cases that are particularly sensitive or involve multiple prosecuting jurisdic-
tions, or at a U.S. Attorney’s Office’s request.®* But for investigations of most
state and local corruption, and even some federal corruption, the Justice Depart-
ment’s investigation and prosecution of public corruption is decentralized.

This means that many decisions about when, whether, and how to charge a
given instance of public corruption are made by individual Assistant U.S.

of New Yorkers will be used for just that—and not to line the pockets of influence-peddlers
with high-level access.”).

80. See PUB. INTEGRITY SECTION, CRIM. D1v., U.S. DEP’T OF JUST., REPORT TO CONGRESS ON THE
ACTIVITIES AND OPERATIONS OF THE PUBLIC INTEGRITY SECTION FOR 2021, at 1, https://www.
justice.gov/criminal-pin/file/1548051/download [https://perma.cc/sRT4-6HsW] (“The vast
majority of federal corruption prosecutions are handled by the local United States Attorney’s
Office for the geographic district where the crime occurred . . . .”).

81.  These are cases from which a U.S. Attorney’s Office recuses, or cases involving malfeasance
by federal agency employees. See id. at 1-3.

82. These include violations of federal or state campaign-finance laws, federal patronage crimes,
or corruption of the election process. See U.S. Dep’t of Just., Just. Manual § 9-85.210 (2022).

83. Seeid. § 9-85.100.
84. See PUB. INTEGRITY SECTION, supra note 80, at 1-3.
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Attorneys. Depending on the targets and the offenses, some of those decisions
may be made with input from Main Justice, but that is often a prerogative of the
U.S. Attorney’s Office (which is to say, of the Office supervisor or supervisors
signing off on the decision to charge or decline).

More importantly, the Department’s Public Integrity Section is a trial unit,
not an appellate unit. There is no requirement that U.S. Attorney’s Offices or the
Public Integrity Section consult with either the Solicitor General’s Office (which
handles all Department cases before the Supreme Court) or the Criminal Divi-
sion’s Appellate Section (which supervises the Department’s appeals of adverse
lower-court rulings and works closely with the Solicitor General’s Office) before
making key trial-level decisions in a public-corruption matter. When trial attor-
neys must decide whether to charge a particular case, what theory or theories of
liability to advance, and how to instruct the jury, input from experienced appel-
late attorneys —and in particular, Supreme Court litigators — comes only if those
trial attorneys choose to ask for it.

In light of the setbacks the Department has encountered in public-corrup-
tion cases before the Court, the absence of regularized and early-stage Solicitor
General’s Office input is a problem. Assistant U.S. Attorneys and prosecutors in
the Public Integrity Section, both line attorneys and supervisors, are first and
foremost trial lawyers. Their focus is on winning the cases before them and pro-
tecting those wins on immediate appeal; they are less inclined to worry about
how the Supreme Court might view their case in the unlikely event it were to
grant certiorari. By contrast, the Solicitor General’s Office is closer to the Court’s
thinking. It is better positioned not only to read the tea leaves on how the Court
might view a given liability theory, but also to weigh the systemic risk to the
Department of advancing it. It can also suggest useful legal strategies for mini-
mizing the risk of Supreme Court review and reversal.

To reduce the risk of Supreme Court reversal, the Department should insti-
tute a more formalized, centralized approval process in public-corruption cases,
one incorporating the Solicitor General’s Office at the pre-charging, charging,
and trial stages. Prosecutors in the districts sometimes chafe at the intrusion of
Main Justice attorneys into their cases, but unlike their peers in Main Justice’s
criminal trial sections, attorneys in the Solicitor General’s Office offer a perspec-
tive and expertise that trial attorneys necessarily lack. Assessments of the
strengths or weaknesses of particular legal theories through that lens will help
focus investigations on the most likely avenues for both trial and appellate suc-
cess,® and will guide more bulletproof construction of liability theories. Input

85. In McDonnell, for example, it was possible the Governor had agreed to take official actions on
his benefactor’s behalf and that circumstantial evidence could have supported such a theory.
See McDonnell v. United States, 579 U.S. 550, 579 (2016) (“The jury may have . . . found other
evidence that Governor McDonnell agreed to exert pressure on those officials to initiate the
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on proposed jury instructions will further protect those constructions. The gov-
ernment’s belated shift in liability theories before the Court in both Percoco and
Ciminelli®® is both a symptom of the current lack of early-stage Solicitor Gen-
eral’s Office involvement in public-corruption cases and an illustration of its po-
tential benefits. Those alternative theories came too late; had they been success-
tully advanced at the trial stage, they may have saved the judgments from
reversal.

CONCLUSION

In recent years, the Supreme Court has steadily limited federal penal law’s
reach over public corruption. Federal prosecutors may disagree with the Court’s
predilection in public-corruption cases —and they are not alone®” —but they ne-
glect it at their peril.

True, pursuit of statutory breadth in public-corruption cases does help the
anticorruption cause for a time. Breadth, after all, comes not only from legislative
drafting but also judicial interpretation, and successfully pushing novel theories
at the circuit court level has certainly strengthened federal prosecutors’ arsenal.
But in pushing too far, prosecutors have ceded those gains at the Supreme Court,
at times leaving them in a weaker position than before their lower-court victo-
ries. Mounting losses at the Court continue to push back the line between licit
and illicit corruption and draw it more clearly. This undermines the deterrent
value of broad laws, taking a toll on the broader anticorruption project.

Counterintuitively, federal prosecutors can best leverage broad laws by using
those laws more circumspectly. Key to this approach is to reassess where and

research studies or add Anatabloc to the state health plan . . . 7). That would have been a valid
basis for liability, but the jury instructions made it “possible that the jury convicted Governor
McDonnell without [so] finding.” Id.; see also Brown, supra note 2, at 29-30 (noting that “de-
spite all the attention that commentators have paid to whether McDonnell performed any
official act, he need not have done so at all [because] [i]t is enough that he ‘agreed’ to do so,”
and observing that a retrial, had the government elected to pursue one, could have been prem-
ised on an agreement theory of liability, proven in part by evidence of access-giving).

86. See supra notes 76-77 and accompanying text.

87. See Randall D. Eliason, Why the Supreme Court Is Blind to Its Own Corruption, N.Y. TIMES (May
18, 2023), https://www.nytimes.com/2023/05/18 /opinion/supreme-court-clarence-thomas-
corruption.html  [https://perma.cc/BB4Y-W2VX] (decrying the Court’s “naive and
inadequate view of corruption”); Leah Litman, The Supreme Court Says Sorry, It Just Can’t Help
with Political Corruption, ATL. (May 8, 2020), https://www.theatlantic.com/ideas/archive/
2020/05/supreme-court-embracing-deep-cynicism-about-world/611374 [https://perma.cc/
2XTG-BZX5] (arguing that in Kelly and other public-corruption rulings, the Court has
adopted “a bleak vision of the world” in which “government officials do not act in the national
interest nor do they have to,” and in so doing “the Court has made it all the more difficult to
prevent corruption at all”).
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when federal prosecutorial power is best put to use. Prosecutors should reserve
their fire for corruption that is otherwise impossible to fully see, and therefore
likely to go unchecked —whether by the political process, the state criminal pro-
cess, or state or federal regulatory processes. And in the cases where federal pros-
ecution is worth the risk of potential failure, prosecutors should aim to minimize
that risk by constructing the narrowest theory of liability likely to result in con-
viction.

James E. Beasley Professor of Law, Temple University Beasley School of Law.
Thanks to Miriam Baer and Dan Richman for helpful comments on prior drafts, and
to the editors of the Yale Law Journal Forum for their terrific editorial feedback.
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