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ABSTRACT. This Essay analyzes data from New York City’s Office of Administrative Trials and
Hearings on the collection of municipal fines for administrative violations in New York City. The
analysis concludes that slightly more than half of fines imposed are collected in full. The Essay
explores potential implications of these collection rates, as well as potential barriers to collection.
The Essay concludes that well-intentioned housing and public health advocates are in a tricky sit-
uation as they seek to ensure that local public health and environmental laws are adequately en-
forced. Reflexively increasing resources for law enforcement and fine collection is likely to continue
to enhance existing disparities in enforcement, rather than effectively target the business actors
primarily responsible for public health and environmental harms. The Essay recommends that
advocates focus closely on the underlying public health and environmental harms at issue, rather
than push to increase resources for fine collection broadly. The essay offers several policy recom-
mendations to this end.

INTRODUCTION

In my first month as the Healthy Housing Fellow at New York Lawyers for
the Public Interest, I had a small role drafting a report on the enforcement of
New York City’s lead laws." The report evaluated enforcement of the compre-
hensive and ambitious lead paint laws New York City had passed in 2004.> While
childhood lead-poisoning rates have decreased since the laws were enacted, tens

1. Collecting Dust: How NYC is Failing to Penalize Landlords for Exposing Tenants to Lead Dust, N.Y.
Laws. Pus. INT. ET AL. (Nov. 13, 2019), https://nylpi.org/wp-content/uploads/2019/11
/CollectingDust_ WhitePaper_091219.pdf [https://perma.cc/JD7X-CNAX].

2. New York City Childhood Lead Poisoning Prevention Act, Local Law No. 1, N.Y.C., N.Y. AD-
MIN. CODE § 27-2056.1 (2004). The bill passed, incidentally, over Mayor Michael Bloomberg’s
veto.
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of thousands of children in New York City are still poisoned by lead every year.
The 2004 local law envisioned robust enforcement and grappled seriously with
pragmatic questions about how enforcement could be accomplished during
drafting.> However, the report found that in the rare cases when enforcement
actions had been taken, the collection rate of the fines imposed on landlords who
violated lead laws was less than one percent. While this number was contested
by the City, the additional figures they provided only brought the collection rate
up to about ten percent.*

Prompted by these findings, this Essay analyzes New York City data on the
collection of municipal fines more broadly. The Essay concludes that slightly
more than half of the fines adjudicated at the City’s Office of Administrative Tri-
als and Hearings (OATH) are collected. The analysis also concludes that human
respondents pay their fines at higher rates than commercial entities and identi-
fies pervasive and at times massive write-offs in many of the more serious safety
and public health-related violations.

These rates are significantly higher than those calculated in the context of
lead enforcement, but they still raise a series of questions about the relationship
between collection and efficacy of local laws seeking to protect the health of New
Yorkers. The value of regulatory enforcement is most often viewed as a deterrent
to undesirable or harmful behavior. If a punishment is rarely inflicted, the deter-
rent may lose its impact.’ Moreover, it is not clear that the underlying harms that
trigger enforcement are ever resolved in cases where fines are never paid. Legal
scholars have documented that enforcement agencies often fail to enforce con-
sistently against commercial actors.® However, there is often an “assumption of

3. The Act “established as its goal the elimination of childhood lead poisoning by the year 2010.”
N.Y.C., N.Y. ADMIN. CODE § 27-2056.1. However, since the City Council knew that it was not
feasible to inspect and remediate all lead paint in the city, it took a narrow approach that relied
on landlord self-inspection, safe work practices when lead-based paint might be disturbed,
and abatement upon turnover.

4. City officials explained that they had added a new collection mechanism via the City Law
Department that was not accounted for in the publicly available data or the Freedom of Infor-
mation Law requests that provided data for the report. Sydney Pereira, Landlords Rarely Pun-
ished for Lead Dust Violations: Study, PATCH (Nov. 13, 2019, 10:27 AM ET), https://patch.com
/new-york/east-village/landlords-rarely-punished-lead-dust-violations-study [https://
perma.cc/4MXA-LN6R] (arguing that $194,000 was unaccounted for).

5. Ezra Ross & Martin Pritikin, The Collection Gap: Underenforcement of Corporate and White-
Collar Fines and Penalties, 29 YALE L. & POL’Y REV. 453, 479 (2011) (noting that “government
auditors and many agencies ostensibly agree that non-collection of fines does not promote
deterrence, punishment, compensation, or revenue generation,” the primary purposes of col-
lection).

6.  See id.; see also Brandon L. Garrett, Declining Corporate Prosecutions, 57 AM. CRIM. L. REv. 109
(2020).
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collection” in legal scholarship, which may contribute to an inflated understand-
ing of the efficacy of these laws.”

The Essay concludes that well-intentioned housing and public health advo-
cates are in a tricky situation. Reflexively increasing resources for law enforce-
ment is likely to continue to enhance existing disparities in enforcement,® rather
than effectively target the business actors primarily responsible for public health
and environmental harms. Despite our lawyerly impetus to tackle the lack of col-
lection with ever-more-elaborate sticks, the answer actually lies in imagining a
transformative approach to the public health harms that motivate advocates’
work.

Part I analyzes data from New York City’s Office of Administrative Trials and
Hearings on the collection of municipal fines based on administrative violations
in New York City. Part II argues that we should be interested in collection be-
cause our dominant theory of regulation relies on an effective deterrent to func-
tion and because collections failures could influence perceptions of legitimacy.
Most importantly, however, Part II argues that collection failures may indicate
that the underlying harms are not being addressed. Part III discusses how infor-
mation and leverage function to support or undermine collection efforts in ways
that can result in disparities in collection rates. Finally, Part IV recommends
maintaining focus on the underlying harms even as we explore collection. It of-
fers several policy recommendations to this end.

7. See Ross & Pritikin, supra note s, at 454, 457.

8. See Monica Bell, Hidden Laws of the Time of Ferguson, 132 HARv. L. Rev. E. 1 (2018); Michael
W. Sances & Hye Young You, Who Pays for Government? Descriptive Representation and Exploi-
tative Revenue Sources, 79 J. POL. 1090 (2017); Criminalization of Poverty as a Driver of Poverty
in the United States, HuM. RTs. WATCH (Oct. 4, 2017), https://www.hrw.org/news
/2017/10/04 /criminalization-poverty-driver-poverty-united-states [https://perma.cc/VGQ7
-XRGM]; Paying More for Being Poor: Bias and Disparity in California’s Traffic Court System,
Law. ComM. C.R. S.F. BAY AREA (May 2017), https://lccr.com/wp-content/uploads/LCCR
-Report-Paying-More-for-Being-Poor-May-2017.pdf [https://perma.cc/92HR-MDWM]; A
Pound of Flesh: The Criminalization of Private Debt, AM. C.L. UNION (2018), https://
www.aclu.org/sites/default/files/field_document/022318-debtreport_o.pdf [https://perma
.cc/G7FE-SYRP]; Targeted Fines and Fees Against Communities of Color, U.S. CoMM’N ON C.R.
(Sept. 2017), https://www.usccr.gov/pubs/2017/Statutory_Enforcement_Report2017.pdf
[https://perma.cc/sGR3-P62W].
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I. DATA
A. Methods

Measuring rates of enforcement is a tricky exercise.’ In theory, collections
should be more straightforward. If a fine has been imposed, calculating what
portion of that fine has been collected should be simple. Unfortunately, there is
very rarely organized, complete data available on which fines are paid over the
long-term. A 2017 United States Government Accountability Office (GAO) re-
port on federal collections rates noted, “There is no source of data that lists all
collections of specific fees, fines, and penalties at a government-wide or agency
level”'® The same seems to be true generally at the state and city level, and is
certainly true in New York City. The GAO report notes that while some federal
agencies do make some collections data available, “these data are dispersed by
agency, are not comprehensive, and cannot be aggregated to create government-
wide data because they vary in format and in the level of detail presented.”'! Even
where collection data are available, it often identifies only the dollar amount of
fines collected and not the initial amount imposed, making it impossible to cal-
culate the actual rate of collection."

For this analysis, I used one of the rare publicly available datasets that does
combine both the amount of the fines issues and the amount paid, supplemented

9. See Alexandra Natapoff, Underenforcement, 75 FORDHAM L. REV. 1715, 1719 (discussing the
“practical difficulty with obtaining direct evidence of nonenforcement”); see also, Ross & Priti-
kin, supra note 5; Emily Shaw, Where Local Governments Are Paying the Bills with Police Fines,
SUNLIGHT FOUND. (Sept. 26, 2016, 12:02 PM), https://sunlightfoundation.com/2016/09/26
/where-local-governments-are-paying-the-bills-with-police-fines  [https://perma.cc/2J96
-BH5Z] (noting that it is difficult to find and aggregate fine information).

10. U.S. Gov'T ACCOUNTABILITY OFFICE, GAO-19-221, FEES, FINES, AND PENALTIES: BETTER RE-
PORTING OF GOVERNMENT-WIDE DATA WOULD INCREASE TRANSPARENCY AND FACILITATE
OVERSIGHT (Mar. 2019); see also Confronting Criminal Justice Debt: A Guide for Policy Reform,
CRIM. JUST. POL’Y PROGRAM HARV. L. SCH. 32 (2016) http://cjpp.law.harvard.edu/assets
/Confronting-Crim-Justice-Debt-Guide-to-Policy-Reform-FINAL.pdf ~ [https://perma.cc
/TsXC-K3EF] (“Empirical data on the imposition and collection of criminal justice debt is
often not collection or made publicly available. Even when it is, the data is often compiled by
an array of agencies and bodies— clerks of courts, probation agencies, corrections officials,
and private debt collection companies —which makes the information piecemeal and inacces-
sible.”).

1. U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 10, at 15.

12.  See, e.g., Div. of Local Gov’t & Sch. Accountability, Report on the Justice Court Fund, OFF. ST.
COMPTROLLER  (Aug. 2010),  https://www.osc.state.ny.us/sites/default/files/local
-government/documents/pdf/2019-02/justicecourtreport2o1o.pdf [https://perma.cc/J2ZQ
-PNRS] (analyzing the source and destination of collected fine revenue without addressing
the underlying amount imposed).
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with New York City audit reports and conversations with agency employees. I
used a dataset called “OATH Hearing Division Case Status,” available on the
NYC Open Data website.'® This dataset reports information about administra-
tive hearings at the OATH, identifying, for example, the underlying violation
and issuing agency, the penalty imposed, the amount paid, and the balance due.
Each row in the dataset represents a summons to appear for civil penalties.
OATH holds hearings for all municipal summonses, with the exception of park-
ing tickets, which are filed at the Department of Finance’s Parking Violations
Bureau.

This set reflects a subset of violations —those where respondents choose to
contest their summons or are required to appear at OATH hearings. It does not
include cases where people immediately pay their ticket or are not required to
appear for a hearing. Respondents are served immediately with the hearing de-
cision, “either personally or by mail” at the close of the hearing.'* Any penalties
imposed must be paid “within thirty (30) days of the date of the decision, or
thirty-five (35) days if the decision was mailed,” barring a stipulated agreement
between the respondent and the agency.'®

The OATH Hearings Division covers a range of cases related to health, res-
taurants, the Environmental Control Board, and taxi/vehicle-for-hire viola-
tions.'® As the adjudicatory body, OATH is not itself responsible for collecting
fines. Payment is typically due to the agency that issued the initial summons.
However, following the OATH hearing, the agency that issued the initial viola-
tion can upload values including “Amount Paid” into OATH’s system to update
the case information as fines are paid off."” OATH, in turn, updates the Open

13. OATH Hearings Division Case Status, NYC OPENDATA, https://data.cityofnewyork.us/City
-Government/OATH-Hearings-Division-Case-Status/jz4z-kudi  [https://perma.cc/N56K
-YMH2] (“The OATH Hearings Division Case Status dataset contains information about al-
leged public safety and quality of life violations that are filed and adjudicated through the
City’s administrative law court, the NYC Office of Administrative Trials and Hearings
(OATH) and provides information about the infraction charged, decision outcome, pay-
ments, amounts and fees relating to the case. The summonses listed in this dataset are issued
and filed at the OATH Hearings Division by City enforcement agencies.”).

14. 48 R.C.N.Y § 6-18.
15. Id

16.  Report of the Mayor’s Office of Operations of Causes of and Correction Actions to Minimize Dismis-
sals of Civil Penalty Violations Returnable to the Office of Administrative Trials and Hearings,
N.Y.C. Mayor’s OFF. OPERATIONS (2016), https://wwwi.nyc.gov/assets/operations
/downloads/pdf/oath-dismissals-report-09-01-2016.pdf [https://perma.cc/sN8J-ZZS3].

17.  Telephone Interview with Brian Connell, Assistant Comm’r for Fin. Servs. & Data Analytics,
N.Y.C. Office of Admin. Trials & Hearings (Sept. 24, 2020, 12:10 PM).
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Dataset almost nightly.'® Ultimately, the values that are most seriously impli-
cated in this analysis are precisely those values reported by the issuing agencies,
since they reflect collections, rather than just the preliminary data from the hear-
ing. Outstanding unpaid fines can eventually be forwarded to the Department
of Finance, which is charged with collecting a wide range of unpaid debt, from
parking tickets to fines for emergency repairs of residential buildings."

Before calculating collection rates, I narrowed the data to an eight-year time
period (January 1, 2004 and January 1, 2012). I selected an eight-year range be-
cause the City can only attempt to collect a given fine for eight years.?* While I
wanted a relatively recent dataset, I also wanted to allow the City the full eight
years to have collected the fines in question. (Figure 1 shows the proportion of
the penalties imposed paid by year. The plot shows that generally, larger propor-
tions of older fines have been collected than newer fines. This would seem to
make sense, given that fine collection can take years when the fines aren’t paid
promptly, and the City has had more time to collect on older fines than new
ones.)

18, Id

19. What Happens if I Do Not Pay?, NYC OFE. ADMIN. TRIALS & HEARINGS, https://www1.nyc.gov
/site/oath/clerks-office/what-happens-if-i-do-not-pay.page [https://perma.cc/RU25
-2DSC].

20. Tanay Warerkar, Landlords Owe NYC More than $1B in Fines, CURBED (Sept. 5, 2018, 10:50
AM EDT), https://ny.curbed.com/2018/9/5/17822710/nyc-buildings-fines-kushner-housing
-violations [https://perma.cc/M2XR-DM3F].
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FIGURE 1.
AVERAGE PROPORTION OF FINE PAID, 1990-2020
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I also removed any cases where the Hearing Result was “Withdrawn,” “Dis-
missed,” or some version thereof. While analyzing cases that have been dismissed
provides interesting information about the adjudicatory process, it is not rele-
vant to collection rates. It was necessary to affirmatively remove these cases be-
cause there were instances where a Penalty Imposed or Amount Paid was re-
ported, but the case itself had been dismissed. This might occur when the agency
that issues the violation reports the value of the fine associated with the violation,
but the violation itself is thrown out in the OATH hearing.

A brief word is in order about write-offs. In a narrow sense, penalties that
are completely written off are not relevant to this analysis, much in the same way
that dismissed cases are not relevant. However, write-offs are often used by
agencies strategically to extract some (rather than no) payment or simply to co-
erce compliance in ongoing violations. Understanding which penalties are writ-
ten off and why is certainly essential to understanding an enforcement regime.?’

21. A high proportion of default judgements resulted in write-offs, a result that we would not
necessarily anticipate. If a respondent fails to show up at the hearing at all, it is not clear at all
why their fines should be written off. In fact, typically, default judgement at OATH should
result in the imposition of larger penalties. Many of the fine schedules include significantly
higher penalties for default judgements. For example, while the standard penalty for “Unlaw-
ful defacement of property by graffiti” is $100, the default is $500. Public Safety Graffiti Pen-
alty Schedule, 48 R.C.N.Y § 3-119 (2020). In Hudson River Park—which has its own fine
schedule —the cost of “[u]nauthorized posting/ display of notices/ signs/ banners, etc” will
rise from $50 to $200 if you default. Hudson River Park Rule Penalty Schedule, 48 R.C.N.Y
§ 3-113 (2020). Further research is necessary to explore why this might be happening at such
high rates. Nonhuman entities were overrepresented in the write-offs, with 48.8% percent in
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While fines can be partially, as well as fully, written off, in this dataset, 96% of
cases that had a status of “Written Oft” had either no value entered for amount
paid (57%) or zero dollars paid (39%). Therefore, I understood the “written oft”
status to indicate that penalties were written off in full. Accordingly, I did not
include them in my analysis. After narrowing the data in my date range by
“Hearing Status” and “Hearing Result,” my subset contained 2,151,201 cases
which made up 36% of the total data for my date range (indicating that about
64% of OATH violations during this period were either dismissed or written
off).

Before calculating collection rates, I also had to consider inconsistencies in
reporting practices. While agencies can update the data in OATH’s system, this
doesn’t mean that they always do. Reporting across agencies and the underlying
code sections varies but certain variables are consistently underreported, includ-
ing Balance Due. Ultimately, however, the two values most relevant to this anal-
ysis, Amount Paid and Penalty Imposed, were reported at consistently high rates
across the whole dataset (at 75% and 91% respectively).

I used two primary methods to calculate rates of collection. First, I calculated
the percentage of cases in a given subset where the penalty imposed was fully
paid. Second, I calculated the dollar amount paid over the dollar amount of the
penalty imposed. This gave me a percentage of each fine that was collected. I
averaged these values to find the average percentage collected for different sub-
sets.

B. Analysis

Slightly over half of the cases in the surveyed date range were paid in full.*?
While still far from full collection, this is a significantly higher rate of collection
than that calculated by the lead report. Accordingly, I spent much of my analysis
exploring the fines were not paid in full. On average, of the 34% of fines that
were not fully paid off, respondents paid an average of 26% of the value of the
penalty imposed. Fines that are paid in full also tend to be for smaller sums, with
an average penalty of $451, while fines that are not fully paid are an average of
$1,013 and have an average outstanding balance of $824. Respondents that pay
their fines in full are reflected in the diagonal line bisecting the plot—where the

whole systematic set and 57.7% in the write-offs. Humans were represented in the whole set
at a rate of 68.3%, but only at 39.7% in the write-offs. This could indicate a number of
things — perhaps most likely that certain code sections are more likely to result in write-offs,
and that those code sections generally apply more to businesses. The total dollar amount writ-
ten off for human respondents was, at $846,868,727, about one third of the $2,765,769,070
written off for nonhuman respondents.

22.  40% of fines were paid off exactly; 17% were overpaid.
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amount paid exactly matches the penalty imposed. The horizontal lines reflect
common penalty amounts. This plot also reflects a surprising finding: the fre-
quency of overpayment, apparent in the cluster of values beneath the diagonal
line that marks full payment.

FIGURE 2.
AMOUNT PAID VERSUS PENALTY IMPOSED
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The overpayment dynamic is especially apparent in more detailed plots, like
Figure 3. Exploring overpayments is an interesting area for future analysis. How-
ever, overpayments should also be contextualized in the presence of apparent
write-offs. Aside from cases with a formal status of “Written Off,” frequently,
the proportion of the penalty imposed to the scheduled fine amount associated
with the violation was inconsistent. In the most extreme cases, scheduled viola-
tions measured upwards of tens of thousands of dollars, but the ultimate penalty
imposed was only several hundred. In these cases, if the respondent paid several
thousand dollars, it was registered as a substantial overpayment, even though
the payment was still a small fraction of the scheduled violation amount. In
terms of dollars, the mean difference between the violation amount and the pen-
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alty imposed is a massive $16,038. The median, however, is only $170, suggest-
ing that the difference originates in a smaller number of cases where there are
substantial discrepancies between the violation amount and the penalty im-
posed. Indeed, this difference varies dramatically by underlying code section.
Because overpayments have the potential to skew rates of full collection dramat-
ically, I ultimately coded overpayments as 100% paid, as opposed to, for exam-
ple, 400% paid.

FIGURE 3.
SMALL FINES DETAIL: AMOUNT PAID VERSUS PENALTY IMPOSED
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Understanding write-offs is critical context for how collection functions. Just
as low overall enforcement rates can make low collection rates more concerning,
enormous write-offs where those fines are marked as paid in full may further
inflate our understanding of enforcement. A similar pattern of either large write-
offs or the imposition of very low penalties was described in a 2018 New York
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Times report on the failure of the City to effectively or consistently enforce hous-
ing laws in housing court, particularly to their full extent.”® The New York Times
investigation found that “in more than two-thirds of the cases [that were ana-
lyzed], the City settled for less than 15 percent of penalties available under the
law. Most were closer to 10 percent.”** In the set as a whole, only 4% of the “Total
Violation Amount,” that is, the total amount associated with the violations, was
imposed.”® Despite, or perhaps in part because of, these write-offs, the city still
collects a majority of the dollar amount that is imposed, at a rate of 72%.

I sought to answer two main questions in my research. First, do collection
rates vary based on whether the respondent is a human being or a commercial
entity? Second, do collection rates vary based on the borough or ZIP code of the
underlying violation? In different ways, these questions all ask whether the rel-
ative power of the respondent impacts whether they will end up paying their
fine.

1. Underlying Code Sections

The following table shows the fifteen most common underlying code sec-
tions. Collectively, these fifteen code sections reflect a total of $507,952,262 in
fines —about 39% of the total amount of penalties imposed. 55% of these penal-
ties are paid in full and as the table indicates, 70% of the amount imposed is
typically paid for these code violations.

23. For example, in 2016 and 2017, the Housing Preservation & Development sued one landlord
“seven times, saying he had filed forty different certifications falsely claiming that violations
had been fixed in regulated buildings. The total fines came to just $2,750 —a small amount for
the owner of property worth millions.” Grace Ashford, Leaks, Mold and Rats: Why New York
City Goes Easy on Its Worst Landlords, N.Y. TIMES (Dec. 26, 2018), https://www.nytimes.com
/2018/12/26 /nyregion/nyc-housing-violations-landlords-tenants.html [https://perma.cc
/68]JU-2BUX].

24. Id.

25.  Of the $30,337,801,702 associated with the violations in the set as a whole, $1,302,650,684 was
imposed as a penalty.
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TABLE 1.
MOST COMMON CODE SECTIONS

Average Proportion
Code Count of Penalty Paid
NA 599770 0.550032936
A.C.16-1182 A 222202 0.746592758
16-118 2 79628 0.782466652
A.C.16-120C 69797 0.795420669
10.119. 64721 0.584653897
A.C.16-120A 46221 0.768050981
16RCNY 1-08 H 1,2 46067 0.99188907
16RCNY 1-08 H 5 42691 0.984316307
A.C16-120D 40520 0.765339681
AC28-301.1 36596 0.887557364
16RCNY 1-08 H 4 31421 0.993935037
Violation Category 20 24591 0.925863153
16RCNY 1-08E 1,2 20661 0.992342063
AC28-105.1 17911 0.891546538
16RCNY1-08 H 5 17657 0.992236037

These code sections include violations for littering, improper recycling con-
tainers, and construction-code work-permit violations. Typographical errors
and reporting inconsistencies made it difficult to make strong conclusions about
code sections without explicitly coding a new subset that targeted a given code
section. For example, there were several different variations of N.Y.C. Admin.
Code § 16-118(2), a littering violation. Some entries used periods or parenthesis
while others omitted them. Some capitalized while others did not. Some used
hyphens while others used spaces, and so on.

Because of the challenges posed by these variations, I created intentional
subsets for two specific code sections. I focused on N.Y.C. Admin. Code § 10-117
(unlawful defacement of property by graffiti) and N.Y.C. Admin. Code § 28-
204.4 (failure to certify the correction of a violation). I chose these two because
they both had a significant number of cases and are very different kinds of vio-
lations. They are not intended to be representative, instead they are intended to
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provide brief narrative portraits to help contextualize the data. Graffiti enforce-
ment is closely linked to broken windows policing?® and maligned for decreasing
property values. N.Y.C. Admin. Code § 28-204, on the other hand, holds prop-
erty owners accountable for the past failures to resolve illegal conditions that
endanger the health and safety of tenants or other people who enter or pass by
their property.

N.Y.C. Admin. Code § 10-117 prohibits the defacement of property — specif-
ically writing, painting, or drawing any inscription, figure or mark, as well as
affixing decals or stickers. It also prohibits the sale of aerosol paints or broad-
tipped indelible markers to people under eighteen years old, or the prominent
display of such paints or markers, and establishes fines for property owners’ fail-
ure to remove graffiti from their buildings in some instances. Graffiti violations
are currently enforced by the Department of Sanitation. Graffiti enforcement is
especially interesting at this time because there has been a resurgence of grafhiti
since the COVID-19 pandemic hit New York®” and graffiti has been one catalyst
for confrontation with protesters in the Black Lives Matter uprisings.*®

There are relatively few —1043 — cases in the graffiti violation set. A substan-
tial majority of graffiti violations occurred either in the Bronx (47%) or in Man-
hattan (29%). The other boroughs saw far fewer violations with only 16% in
Brooklyn, 8% in Queens, and only .6% in Staten Island. This may reflect varied
enforcement priorities across boroughs, given that the graffiti tracking map
maintained by the Department of Sanitation does not reflect such a discrepancy
in the actual painting of graffiti across the five boroughs.*

The average penalty for a 10-117 violation is $301. The average outstanding
balance was $164 and the total outstanding balance was $170,927. 10-117 fines
are fully collected at a rate of 41% but rates vary across boroughs. Fines for vio-
lations that occurred in Manhattan were collected in full at significantly higher
rates (53%) than violations that occurred in the Bronx (15%). Fines for the small
number of violations that occurred in the other three boroughs were all collected

26. See William J. Bratton, Broken Windows and Quality-of-Life Policing in New York City, N.Y.C.
PoLICE DEP'T (2015), http://www.nyc.gov/html/nypd/downloads/pdf/analysis_and
_planning/qol.pdf [https://perma.cc/USP8-HPST].

27. David Gonzalez, Graffiti Is Back in Virus-Worn New York, N.Y. TIMES (July 8, 2020), https://
www.nytimes.com,/2020/07/08 /nyregion/graffiti-nyc.html [https://perma.cc/YU7A
XLHY].

28.  Mayor de Blasio Responds to Anti-Police Graffiti Near City Hall; ‘Graffiti Is Never Acceptable,” CBS
N.Y. (July 10, 2020), https://newyork.cbslocal.com/2020/07/10/mayor-de-blasio-responds
-to-anti-police-graffiti-near-city-hall-graffiti-is-never-acceptable [https://perma.cc/MN5K
_DUEC].

29. DSNY Graffiti Tracking (Map), NYC OPENDATA, https://data.cityofnewyork.us/City
-Government/DSNY-Graffiti-Tracking-Map-/vgsd-nunw [https://perma.cc/RE9F-SNCS].
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in full at rates above 70%. Overall, 10-117 cases imposed about 10% of the
amount associated with the violation in penalties.*

N.Y.C. Admin. Code § 28-204.4 requires certification for the correction of
other violations of the New York City Construction Codes. The Construction
Codes issue requirements building owners must comply with to keep buildings
in safe condition. There are generally three classes of ECB violations: Class 1
(Immediately Hazardous); Class 2 (Major); and Class 3 (Lesser). After a viola-
tion has been issued, building owners have to correct the violation and certify
such correction by filling out a form.*'

This second violation is interesting because the respondent has allegedly al-
ready failed to comply with an order of the commissioner to correct and certify
such correction of a violation. That is, it is a consequence of having failed to cor-
rect another underlying violation. We would expect that it would be especially
important, from a deterrent point of view, to enforce these kinds of rules. These
are the penalties that would keep those who seek to escape accountability in line.

There are 5,357 Section 28-204 cases in the set. The average penalty for these
cases is $1,876 and fines are collected at a rate of 68%, slightly higher than the
average rate for all code sections. The average outstanding balance was $696 and
the total outstanding balance was $3,732,680. In these cases, only 6% of the total
amount associated with the violations were imposed in penalties.*>

2. Humans Versus Non-Human Entities

While some code violations, like summons for graffiti, publicly consuming
alcohol, or littering generally implicate individuals, regulatory agencies are
largely tasked with reigning in harmful conduct by industry. This is reflected in
the breakdown of human versus nonhuman respondents. Humans made up 19%
of the set, while non-human entities made up 79%.

I filtered the full set into two subsets approximating humans and nonhuman
entities. No column in the dataset identified this information. However, I was
able to construct subsets based on information in the name columns (First Name
and Last Name).* Here, nonhuman actors are overwhelmingly commercial, but
may also include nonprofit organizations and churches, for example.

30. Of the $2,934,100 associated with the violations, $314,360 was imposed in penalties.

31. AEU2: Certificate of Correction, N.Y.C. DEP’'T BUILDINGS, https://wwwi1.nyc.gov/assets
/buildings/pdf/aeu2.pdf [https://perma.cc/CC67-78SH].

32.  Of $170,753,600 associated with the violations, $10,053,640 was imposed in penalties.

33. To create a subset of human entities, I filtered out any cases where either first or last name was
left blank. Next, I combined first and last names into one name column, and filtered out a
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On average, humans paid in full at a rate of 76%, whereas nonhuman actors
paid in full at only 52%. Human respondents also paid higher proportions of
their fines: 85% as compared at 65% for nonhuman actors. Perhaps most strik-
ingly, the total outstanding fines for non-human respondents was nearly twenty
times as much as the total outstanding fines for human. The outstanding balance
for nonhuman actors made up 91% of the total outstanding balance in the set.
Even the average outstanding balance for nonhuman respondents was four times
the average balance for people.

While a larger total outstanding balance is to be expected, it is not obvious
why nonhuman actors pay their fines less frequently and pay lower proportions
of the fines when they do pay. We might easily imagine the inverse: that com-
mercial actors, unlike individual people, may have the money available to pay
their fines and the sophistication to do it promptly in order to keep their business
in compliance. Alternatively, commercial actors may have greater tools to evade
payment.

3. Location of the Underlying Violation

I also calculated rates of collection based on borough and ZIP code where the
underlying violation occurred. When calculating the average of the percentage
paid per fine, the five boroughs were relatively consistent, ranging from 64%
collection rates in Staten Island to 75% for violations that occurred in Queens.
The average outstanding balance was also very similar across the boroughs,
ranging from $206 in the Bronx up to $286 in Manhattan. ZIP code data showed
more variation in rates.

long series of terms common to commercial entities (e.g., “INC,” “RESTAURANT,” and “RE-
ALTY”) as well as any numeric value. For the list of terms, see the Appendix. I created the
nonhuman set by using an antijoin function to identify any names not in my humans list.
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FIGURE 4.
PERCENTAGE PENALTY PAID BY VIOLATION ZIP CODE

[0.000 to 0.503)
[0.503 to 0.666)
' [0.666 0 0.693)
. [0.693 to 0.717)
[0.717 to 0.739)
[0.739 to 0.764)
[0.764 to 1.000]
NA

The Figure 4 ZIP code data tells us about the location of the harm (and in
some cases, the person(s) harmed), but not about the location of the person or
non-human actor that has done the harm. Figure 5 identifies the ZIP code asso-
ciated with the address of the respondent themselves. It suggests that respond-
ents from some Staten Island ZIP Queens ZIP codes, for example, typically pay
higher proportions than respondents associated with ZIP codes in central Brook-
lyn and the south Bronx.

FIGURE s.
PERCENTAGE PENALTY PAID BY RESPONDENT ZIP CODE

[0.000 to 0.816)
[0.816 to 0.848)
[0.848 to 0.885)
[0.885 to 0.902)
[0.902 to 0.918)
[0.918 to 0.937)
[0.937 to 1.000]

NA
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C. Conclusions

Overall, slightly over half of OATH fines are paid in full. Most fines are paid
at least in part, but those that remain unpaid can account for thousands of dol-
lars. Notably, the rates calculated here are higher than the City’s own reporting
in some other contexts. For example, a 2018 report from the Mayor’s Special En-
forcement Office found collection rates of 24% for illegal conversion fines adju-
dicated at OATH.** In response to findings of the Collecting Dust report, a City
spokesperson claimed that the Law Department had collected more than
$194,000 in fines for lead violations.*® Combined with the $10,190 collected at
OATH, this constituted a collection rate of about 10%.%° In the context of hous-
ing court penalties, the City “admitted that its collection rate for unpaid judg-
ments was just 13 percent over a year-and-a-half period.”*”

Ultimately, collection rates must be contextualized in agency practice, rates
of enforcement actions, as well as an in-depth exploration of write-offs. This
kind of in-depth analysis is beyond the scope of this paper, which is intended as
an exploratory analysis of collection data broadly. Additionally, because this data
are deeply imperfect, it forced a number of choices that may have inflated collec-
tion rates. The initial removal of cases marked as “Written Oft” or “Dismissed”
could have resulted in increased rates. The rates of collection do not account for
reductions from the scheduled amount of a fine to the amount actually imposed,
as discussed above. Additionally, different measures yielded different results. For
example, measures using the Balance Due column, instead of Amount Paid, gen-
erally gave rates of collection dramatically lower. This is likely because this value
was reported at much lower rates than Amount Paid.

In addition to overall rates of collection, the analysis concludes that dispari-
ties in collection rates exist based on whether a respondent is an individual per-
son or a nonhuman (generally commercial) entities. Perhaps the most resound-
ing conclusion of this analysis is that collection rates are often unknown to the
public and sometimes to the agencies themselves, due to fragmented collections

34. 2018 Annual Report, N.Y.C. OFF. SPECIAL ENFORCEMENT (2018), https://www1.nyc.gov/site
/specialenforcement/data-reports/annual-report.page [https://perma.cc/sCXQ-GNQQ].

35. Pereira, supra note 4.

36. The report found that in 79% of OATH proceedings for Local Law 1, OATH delivered an “in
violation” or “default” result. Collecting Dust, supra note 1, at 10. These results amassed
$1,976,870 in penalties over 15 years, of which the report found only $10,190 had been col-
lected. Id.; see also Anabel Sosa & Aaron Feis, NYC Fails to Punish Landlords for Lead Violations,
N.Y. PosT (Nov. 12, 2019, 10:26 PM), https://nypost.com/2019/11/12/nyc-ignores-99-of
-lead-hazards-study [https://perma.cc/XZ79-6WS6] (same).

37. Ashford, supra note 23.
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processes and inadequate data-collecting practices.*® Without a better under-
standing of rates of collection, it is difficult to have an accurate picture of en-
forcement.

Il. WHY COLLECTION MATTERS

We should care about collection rates for three reasons. First, the internal
logic of our regulatory system requires collection in order to function. If collec-
tion does not occur when a fine has been imposed, that system may be failing on
its own terms. If we hope to understand enforcement rates, we must have a sense
of collection rates as well. Second, if our regulatory regime is failing to perform
a key function in a meaningful way, there may be implications for the legitimacy
of that regime. Lastly and most importantly, we should ask whether our regula-
tory regime is preventing or responding to the underlying harms regulations are
designed to address if collection often occurs at low rates.

Fines have been levied for millennia, but their contemporary use in regula-
tory enforcement has largely emphasized a deterrence-based theory of regulation
over the goals of retribution, restitution, or rehabilitation.*® This account of reg-
ulation seeks to correct for “market failures” and incentivizes desirable behavior
with a regime of carrots and sticks.*® Because this account is driven by incen-
tives —most notably by deterrence —the effectiveness of the deterrent becomes

38. For example, the New York City Department of Housing Preservation and Development
(HPD) “stated in its response to [New York City Independent Budget Office’s] question con-
cerning the percentage of fines collected that ‘it is particularly difficult to determine what goes
uncollected.” IBO has been unable to independently estimate total fines and collections.” Letter
from N.Y.C. Indep. Budget Office to Justin Foley, Chair, Northwest Bronx Cmty. Clergy Coal.
Hous. Comm. 6 (July 10, 2000), https://ibo.nyc.ny.us/iboreports/hpd.pdf [https://perma
.cc/72B2-9G4L]. This is unsurprising given the fragmented collection system. It would be
nearly impossible to estimate a collection rate with any degree of precision. See also Report of
the Mayor’s Office of Operations on Causes of and Corrective Actions to Minimize Dismissals of Civil
Penalty Violations Returnable to the Office of Administrative Trials and Hearings, OFF. MAYOR
N.Y.C. 3-4 (Sept. 1, 2016), https://wwwi1.nyc.gov/assets/operations/downloads/pdf/oath
-dismissals-report-09-01-2016.pdf [https://perma.cc/sN8J-ZZS3] (noting that “a trend
analysis cannot be made” of data from charges returnable at OATH Vehicle for Hire and Taxi
Hearings and at OATH Health and Restaurant Hearings because “data tracking those charges
and their dispositions are less comprehensive,” and that “OATH is in the process of developing
those data.”).

39. See Torie Atkinson, A Fine Scheme: How Municipal Fines Become Crushing Debt in the Shadow
of the New Debtors’ Prisons, 51 HARv. C.R.-C.L. L. REv. 189, 192-93 (2016) (“The use of fines
as criminal punishment dates back to ancient times and is recorded by the Greeks, Romans,
ancient Near Easterners, and Germanic Tribes.” (citations omitted)).

40. See, e.g., ROBERT A. KAGAN, ADVERSARIAL LEGALISM: THE AMERICAN WAY OF LAW 181-82
(2001); RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING DECISIONS ABOUT
HEALTH, WEALTH, AND HAPPINESS 4-14 (2008).
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an essential indicator of a successful regulatory regime. If fines are not collected,
they can’t serve deterrent purposes (nor do they serve retributive, rehabilitative,
or restitutive goals).*’

Ross and Pritikin’s 2009 article concluded, however, that there was an “‘as-
sumption of collection’ underlying much of the discussion about administrative
fines and penalties.”** They argued that administrative enforcement scholarship
“has essentially ignored to what extent offenders actually pay the penalties im-
posed against them.”* This is reflected in the large body of literature discussing
“how best to calibrate government fines and penalties to achieve optimal deter-
rence and other public policy goals.”** Contemporary policy also largely assumes
that once a fine is imposed, it will be collected, and media accounts of enforce-
ment focus overwhelmingly on charges issued or penalties imposed, but rarely
on the actual collection of penalties.*® Ross and Pritikin’s empirical analysis of
collection rates of federal agencies concluded unambiguously that the assump-
tion of collection is far from warranted. This disconnect should concern both
scholars and advocates.

Given the tendency in enforcement literature to ignore collections data, per-
ceptions as well as empirical measures of enforcement rates may be inflated.*

. Even assuming collection, many fining schemes in the United States do not serve these pur-
poses due to the imposition of flat fees, which may have vastly different impacts based on the
wealth of the respondent, as many others have argued. See, e.g., Oren Nimni, Fines and Fees
Are Inherently Unjust, CURRENT AFF. (May 9, 2017), https://www.currentaffairs.org/2017/05
/fines-and-fees-are-inherently-unjust [https://perma.cc/FP84-XEZ4].

42. Ross & Pritikin, supra note 5, at 457.
43. Id. at 456.

44. A. Mitchell Polinsky & Steven Shavell, The Theory of Public Enforcement of Law, in 1 HANDBOOK
OF Law AND ECONOMICS 407 (A. Mitchell Polinsky & Steven Shavell eds., 2007) (“In this sec-
tion we analyze the optimal magnitude of monetary sanctions —which we call fines —assum-
ing that enforcement is certain.”); Ross & Pritikin, supra note s, at 455 (citing, inter alia, John
E. Calfee & Richard Craswell, Some Effects of Uncertainty on Compliance with Legal Standards,
70 VA. L. REV. 965, 995 (1984); and Amanda M. Rose, The Multienforcer Approach to Securities
Fraud Deterrence: A Critical Analysis, 158 U. Pa. L. REV. 2173 (2010)).

45. Ross & Pritikin, supra note 5, at 454 (citing U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-05-80,
CRIMINAL DEBT: COURT-ORDERED RESTITUTION AMOUNTS FAR EXCEED LIKELY COLLECTIONS
FOR THE CRIME VICTIMS IN SELECTED FINANCIAL FRAUD CASES 2 (2005)); see also Andrew
Friedman, The “Collection Gap” Explained: A White-Collar Practitioner’s View, YALE L. & POL’Y
REV.: INTER ALIA (Oct. 5, 2012), https://ylpr.yale.edu/inter_alia/collection-gap-explained
-white-collar-practitioners-view [https://perma.cc/Q7C9-SKCM].

46. See David L. Markell & Robert L. Glicksman, A Holistic Look at Agency Enforcement, 93 N.C. L.
REV. 1, 5 (2014); Christen Carlson White, Regulation of Leaky Underground Fuel Tanks: An
Anatomy of Regulatory Failure, 14 UCLA J. ENVTL. L. & POL’Y 105, 112-13 (1996); see also Stuart
Shapiro, Are We Enforcing the Regulations We Have, or Not?, HILL (Apr. 14, 2016, 10:30 AM
EDT), https://thehill.com/blogs/pundits-blog/uncategorized/276291-are-we-enforcing-the
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Significant scholarship highlights an existing regulatory “enforcement gap,”
identifying low rates of enforcement actions in certain contexts, particularly in
the areas of corporate abuse and environmental regulation.*” Both enforcement
actions and collection rates must be considered together in order to understand
the full impact of a given enforcement regime.

A legitimacy crisis occurs when there is a significant disconnect between
public perceptions for how the government is supposed to act and how the gov-
ernment acts in practice.*® Perceptions of legitimacy matter in part because they
can impact the future effectiveness the collection regime. If, for example, the
public believes that agencies collect all fines, we may find that members of the
public are more likely to pay their fines. On the other hand, like perceptions of
overpolicing, perceptions of underenforcement can decrease trust in government
and subjective legitimacy.*

Ross and Pritikin posit that because “neither the public, the press, nor the
political branches has said much about the [collection] problem, let alone sought
explanations for why it is occurring,” it is quite likely the public does not have an
accurate sense of collection rates for fines.*® They also argue, however, that it
would be naive to believe that firms assume assessed penalties are collected, be-
cause that “assumes that firms will not obtain information regarding collections
if it is not publicly reported. Firms, particularly those within an industry, com-
municate; and the attorneys who represent them are repeat players who gain

knowledge and expertise regarding how an agency is likely to treat violators.”®"

-regulations-we-have-or-not [https://perma.cc/E3BP-Y47P] (noting inflated perceptions of
regulatory enforcement despite actual data).

47. See, e.g., Voices from the Corporate Enforcement Gap: Findings from the First National Survey of
People Who Have Experienced Corporate Abuse, PUB. RTs. PROJECT §-7 (July 2019), https://
drive.google.com/file/d/1TSrl-zsnyOuN_r1cX5sPXAxOO1MiIGO6/view [https://perma.cc
/LJ4Z-L7CB]. Part of what makes low rates of collection in specific contexts, such as for lead
paint violations, significant is that the rate of enforcement actions is also very low. In the case
of NYC lead paint violations, for example, a 2018 report found that rates of enforcement ac-
tions for many violations were near zero. Lead Loopholes, N.Y. LAWYERS FOR PUB. INTEREST 4-
5 (2018), https://nylpi.org/wp-content/uploads/2018/09/LeadReport_WhitePaper 092718
_LETTER.pdf [https://perma.cc/ YAsM-96NS].

48. Government at a Glance 2013, OECD 21 (2013), https://doi.org/10.1787/gov_glance-2013-en
[https://perma.cc/E2HD-BDAS] (“If citizens’ expectations rise faster than the actual perfor-
mance of governments, trust and satisfaction could decline. These changes in expectations
may explain more of the erosion of political support than real government performance. . . .
Trust in government has been identified as one of the most important foundations upon
which the legitimacy and sustainability of political systems are built.” (citations omitted)).

49. Bernard E. Harcourt & Jens Ludwig, Broken Windows: New Evidence from New York City and a
Five-City Social Experiment, 73 U. CHI. L. REV. 1, 271 (2006); Natapoff, supra note 9, at 1728.

so. Ross & Pritikin, supra note s, at 457.
51.  Id. at 480.
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Unsurprisingly, much of the data and reporting on regulatory enforcement rates
in fact come directly from industry law firms and consultants.>>

Most of all, advocates should care about collection to the extent that lack of
collection indicates a failure to prevent the underlying harms regulations are in-
tended to address. There may be tangible harms to victims of the underlying
violations if the penalties imposed are not collected. In addition to potentially
failing to resolve immediate harms like unsafe food handling practice or con-
struction that disturbs lead dust, the fact that penalties may rarely be collected
in some contexts has the potential to shape business models. Sociologist Mat-
thew Desmond’s conclusion that landlords make higher profits off of poor ten-
ants, for example, hinges on the fact that landlord “losses remain infrequent.”*?
The degree to which lack of collection implies the failure to remedy underlying
harms is likely to vary by the specific context. In the case of lead paint violations,
it was clear to advocates that the City’s enforcement regime wasn’t effectively
addressing their clients’ serious health and safety needs. While collection should
not be viewed as an end in and of itself, pervasively low rates of collection may
indicate a failure to adequately protect public health and safety.

The deterrence-based regulatory theory described above reflects the rise of a
philosophy of governance for which government’s proper role is correcting the
fringe cases of market failure, ideally through the use of incentives rather than
direct intervention. This approach aspires to a light touch but the actual task of
correcting for existing market failures is not always a small one. The general
trend since the “neoliberal turn” of the 1970s, with which this theory of regula-
tion is affiliated, has in fact been one of cumulatively increasing agencies and
rules.®* Arguably, the shift away from direct provisioning of services by the gov-

52.  See, e.g., Val Srinivas, Daniel Byler, Richa Wadhwani, Alok Ranjan & Vamsi Krishna, Enforce-
ment Actions in the Banking Industry, DELOITTE CTR. FOR FIN. SERVS. (2015), https://www2
.deloitte.com/content/dam/insights/us/articles/bank-enforcement-actions-trends-in
-banking-industry/DUP1372_EnforcementActionsBanking 120815.pdf [https://perma.cc/
4TQ4-YJTK]; Recent Trends in Regulatory Enforcement Actions, WINSTON & STRAWN LLP (Nov.
9, 2018), https://www.winston.com/images/content/1/5/v2/154393/Recent-Trends-in
-Regulatory-Actions-Impacting-Banks-and-Financia.pdf [https://perma.cc/gFCW
-QBZN].

53. Matthew Desmond & Nathan Wilmers, Do the Poor Pay More for Housing? Exploitation, Profit,
and Risk in Rental Markets, 124 AM. J. SOC. 1090, 1116 (2019).

54. While the rate of new final rules proposed annual has been decreasing since the 1970s, the
cumulative size of the Code of Federal Regulations has grown steadily. After a spike in the
mid-century and a sudden decrease from the mid-1970s to 1980s, the cumulative number of
pages in the Federal Register has been increasing steadily since the early 1990s. Page numbers
of the C.ER. is a crude measure of regulatory magnitude, but it suggests that the simplest
deregulatory story is overly simplistic. See also KIERSTEN RHODES, CONG. RESEARCH SERV.,
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ernment and larger scale redistribution through the tax code to regulation me-
diated through the correction of market failures required an expansion of the
mid-century regulatory apparatus, precisely because the market did not consist-
ently produce positive outcomes by egalitarian or public health standards.*® The
failure of our current system to adequately safeguard human health and safety is
not a failure of regulation per se, but a failure of this particular approach to reg-
ulation, in both theory and practice.

Collection is an important piece of enforcement, and advocates should take
seriously its role in a given enforcement scheme. However, as advocates grapple
with low collection and other forms of underprotection, they should also pro-
ceed with caution. Regulatory underprotection is linked to overpolicing and
overenforcement. An extensive body of literature shows that people of color—
and in particular, Black people —are disproportionately harmed by aggressive
enforcement generally, and aggressive collection practices specifically.®® Mean-
while, a recent report from the Public Rights Project concluded that the lack of
adequate enforcement of corporate abuses, defined as “as illegal business activity
that harms workers, consumers, tenants, and community residents,” dispropor-
tionately impacts people of color, low-income people, and women.?” A report

R43056, COUNTING REGULATIONS: AN OVERVIEW OF RULEMAKING, TYPES OF FEDERAL REGU-
LATIONS AND PAGES IN THE FEDERAL REGISTER (Sept. 3,2019); Reg Stats, REGULATORY STUDIES
CTR., COLUMBIAN COLL. OF ARTS & SciIs., https://regulatorystudies.columbian.gwu.edu
/reg-stats [https://perma.cc/9Hs3-VLDZ] (last visited July 8, 2020).

55.  See, e.g., Emmanuel Saez & Gabriel Zucman, Wealth Inequality in the United States Since 1913:
Evidence from Capitalized Income Tax Data, 131 Q.J. ECON. 519 (2016); Raj Chetty, David
Grusky, Maximilian Hell, Nathaniel Hendren, Robert Manduca & Jimmy Narang, The Fading
American Dream: Trends in Absolute Income Mobility Since 1940, OPPORTUNITY INSIGHTS (Dec.
2016), https://opportunityinsights.org/paper/the-fading-american-dream [https://perma
.cc/F9PK-Us5QF] (addressing democratic participation); Lauren Gaydosh, Robert A. Hum-
mer, Taylor W. Hargrove, Carolyn T. Halpern, Jon M. Hussey, Eric A. Whitsel, Nancy Dole
& Kathleen Mullan Harris, The Depths of Despair Among U.S. Adults Entering Midlife, 109 AM.
J. PuB. HEALTH 774 (2019) (addressing increasing deaths of despair); Gopal K. Singh, Mater-
nal Mortality in the United States, 1935-2007, U.S. DEP'T HEALTH AND HUMAN SERVICES,
https://www.hrsa.gov/sites/default/files/ourstories/mchbysth/mchbysmaternalmortality
.pdf [https://perma.cc/99F8-FJN9g] (describing the stalling of maternal mortality rates in the
United States).

56. Civil Rights Div., Investigation of the Ferguson Police Department, U.S. DEP'T JUST. (2015),
https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/
ferguson_police_department_report.pdf [https://perma.cc/7ES3-DBG6]; Not Just a Fergu-
son Problem: How Courts Drive Inequality in California, LAW. COMMITTEE FOR C.R. S.F. Bay
AREA ET AL. (2015), https://lccr.com/wp-content/uploads/Not-Just-a-Ferguson-Problem
-How-Traftic-Courts-Drive-Inequality-in-California-4.8.15.pdf [https://perma.cc/CPZ4
-2A77Z].

57. PUB. RTS. PROJECT, supra note 47 at 6.
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from the African American Policy Forum highlights that Black girls, in particu-
lar, are subject to both harsher discipline and overpolicing in school, while un-
derprotected from sexual harassment and interpersonal violence relative to white
girls.® Overpolicing can be directly linked to extralegal violence inflicted on
Black populations to maintain racial order, but so too can underenforcement in
some cases.*

When we view over- and underenforcement as related, and identify the ways
both often consolidate existing power and precarity, it becomes more difficult to
respond to failures of fine collection by simply increasing enforcement and col-
lection resources.

I11. BARRIERS TO COLLECTION

There are two primary barriers to fine collection: inability to track down the
entity or person who owes the fine, and lack of leverage required to coerce pay-
ment.®® A third barrier is attempting to collect from people who simply do not
have the money. This Essay assumes that collection efforts should cease in these
cases. There is little deterrent value to aggressive collection against people who
cannot pay, and the moral justification for action like this is dubious.®!

58. Kimberlé Williams Crenshaw, Priscilla Ocen & Jyoti Nanda, Black Girls Matter: Pushed Out,
Overpoliced and Underprotected, AFR. AM. POL’Y F. & CTR. FOR INTERSECTIONALITY & SOCIAL
PoL’y STUD. 1, 16, https://www.atlanticphilanthropies.org/wp-content/uploads/2015/09
/BlackGirlsMatter_Report.pdf [https://perma.cc/KP2Y-GHVD] (noting that Black girls are
suspended six times as often as white girls).

59. Mark Golub, Racial Capitalism and the Rule of Law, ITEMS (Feb. 19, 2019), https://items.sstc
.org/race-capitalism/racial-capitalism-and-the-rule-of-law [https://perma.cc/4LF6-XS24].

60. Some also identify a lack of incentives for agency employees to collect as a barrier. These con-
trast this with debt collection in the private context. See Margaret H. Lemos & Max Minzner,
For-Profit Public Enforcement, 127 HARV. L. REV. 853, 854 (2014). The argument is that private
actors have financial incentives to pursue debt collection because they benefit directly from
the debt when paid. Agency employees, however, are typically not expected to benefit from
the municipal fine they track down, though some have argued that this may not always hold
true. Id. (“[P]ublic enforcers often seek large monetary awards for self-interested reasons di-
vorced from the public interest in deterrence. The incentives are strongest when enforcement
agencies are permitted to retain all or some of the proceeds of enforcement—an institutional
arrangement that is common at the state level and beginning to crop up in federal law.”).

61. Aggressive collection against people who cannot afford to pay is tied to a long, racist history
of debtor’s prisons. See e.g., Alicia Bannon, Mitali Nagrecha & Rebekah Diller, Criminal Justice
Debt: A Barrier to Reentry, BRENNAN CTR. FOR JUST. 19 (2010), https://www.supremecourt
.gov/opinions/URLs_Cited/OT2015/14-1373/14-1373-3.pdf [https://perma.cc/396S-KGs5S]
(“In fact, beginning soon after the Civil War and continuing through the 1930s, many South-
ern states used criminal justice debt collection as a means of effectively re-enslaving African-
Americans, allowing landowners and companies to ‘lease’ black convicts by paying off crimi-
nal justice debt that they were too poor to pay on their own.”). Adjudicators should adopt the
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It can be difficult to collect if the agency cannot track down the physical lo-
cation and even the identity of the debtor.®* This might apply to people who live
out-of-state, to corporate entities, or to others who operate without a permanent
address, for example.®® Limited liability corporations (LLCs), in particular, can
be harder for agencies to pin down. A recent New York statewide investigation
into housing code enforcement found substantial “[d]ifficulties associated with
properties owned by LLCs,” in addition to a range of other challenges facing
housing code enforcement agents.®* In the report’s section on unpaid fines, the
authors concluded that “[m]unicipalities struggle to identify who to collect
from, especially in situations of LLC-owned or abandoned buildings.”*

In addition to being hard to track down, commercial entities can disappear.
A Harvard Law Review piece exploring the puzzling concept of “ability-to-pay”
tests for corporations acknowledges that “flirt[ing] with illiquidity” is a not an
uncommon strategy for corporations facing fines.®® The piece notes that
“[i]mportantly, these are strategic decisions. A company aware that a fine is im-
minent could artificially reduce the size of a fine that could be successfully chal-

» «

lenged under the Excessive Fines Clause,” “in which case a fine might push it

kinds of ability-to-pay requirements or structured fine regimes for which many public interest
lawyers and legal scholars advocate. On the necessity of developing ability-to-pay-require-
ments, see Beth A. Colgan, Graduating Economic Sanctions According to Ability to Pay, 103 Iowa
L. Rev. 53 (2017); and Last Week Tonight with John Oliver, Municipal Violations, YOUTUBE
(Mar. 22, 2015), https://www.youtube.com/watch?v=0UjpmTsnoto.

62. Kadia Goba, City Agents Duck the ‘Billion Dollar Mystery,” BKLYNER (May 18, 2018, 1:47 PM),
https://bklyner.com/city-agents-duck-the-billion-dollar-mystery [https://perma.cc/3ZHD
-QXJK]; Sally Goldenberg, City Report Shows Challenges of Collecting Money from Fines and
Tickets, PoLITICO (Nov. 16, 2015, 6:26 AM EST), https://www.politico.com/states/new-york
/city-hall/story/2015/11/city-report-shows-challenges-of-collecting-money-from-fines-and
-tickets-028006 [https://perma.cc/CN93-E36Z] (“Uncollected debt has been a persistent
problem for many years, as city officials have struggled to pin down mobile vendors, contrac-
tors and others who operate without permeant addresses.”).

63. It would also apply in cases where people move after the fact or pass away. See Scott M.
Stringer, Fiscal Year 2020 Annual Report on Capital Debt and Obligations, BUREAU BUDGET 9-10
(Dec. 2, 2019) (describing the composition of New York City’s debt), https://comptroller.nyc
.gov/reports/annual-report-on-capital-debt-and-obligations [https://perma.cc/SLAS
-62EX].

64. Comm. on Investigations & Gov’t Operations, Final Investigative Report: Code Enforcement in
New York State, N.Y. ST. SENATE 61 (Aug. 5, 2019), https://www.nysenate.gov/sites/default
/files/article/attachment/final_investigative_report_code_enforcement_senator_skoufis
_igo_committee.pdf [ https://perma.cc/EE6Y-YG7V].

65. Id. at 95.

66. Case Comment, Colorado Department of Labor & Employment v. Dami Hospitality, LLC, 133
HaARv. L. REV. 1492, 1498-99, 1498 n.68 (2020) (noting that the strategy is “practiced by sev-
eral successful businesses including Amazon, which continually reinvests earnings, and Uber,
which chooses to sacrifice short-term profits for long-term market share”).
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into insolvency, bankruptcy, and dissolution.”®” Some corporate action is even
more brazen, such as that of LLCs in New York that simply dissolve when faced
with wage-theft fines, only to pop back up under a different name several
months later.®®

The second barrier concerns whether the agency has adequate leverage to
coerce payment. As argued in a 2003 Independent Budget Office Report: “[T]he
ability to effectively deny a violator something of value for failure to pay a penalty
(or correct a violation) is an important dimension of effective enforcement and
fine collection.”® Power and coercion are very context dependent. People, of
course, can be coerced in ways that nonhuman entities cannot. Humans, for ex-
ample, care about voting, about their physical liberty, and about their ability to
drive. Agencies can disenfranchise, incarcerate, or suspend the drivers’ licenses
of people who do not pay.” Each of these measures is used currently in at least
some states. Each of these practices is also antiegalitarian or antidemocratic and
should be ended, as many advocates have argued. But these practices help us see,
as a descriptive matter, how leverage can be applied to coerce payment. While
permitting and licensing schemes sometimes exist in the regulation of industry,
it is not clear that this kind of coercion can ever be as powerful against a nonhu-
man entity as it can against an individual person. Limited liability laws are de-
signed precisely to shield commercial actors from liability and to minimize the
kinds of leverage that can be wielded against them.

If a given agency does not have leverage over debtors, it may be able to coor-
dinate with another agency that does. One method is to add unpaid fines directly
to tax bills or to collect fines by intercepting tax refunds.”’ The former allows

67. Id.

68. For an account of challenges collecting owed wages from Limited Liability Corporations
(LLCs) in the context of wage theft, see Neil deMause, Workers Await Gov’s Action to Make
Wage-Theft Deadbeats Pay, CITY LimiTs (Nov. 13, 2019), https://citylimits.org/2019/11/13/
workers-await-govs-action-to-make-wage-theft-deadbeats-pay  [https://perma.cc/DE3Z
-5F6C].

69. Is Everything Going to Be Fine(d)?: An Overview of New York City Fine Revenue and Collection,
N.Y.C. INDEP. BUDGET OFEF. 4 (May 2003), https://ibo.nyc.ny.us/iboreports/Fines.pdf
[https://perma.cc/43RR-2DBY].

70. See Robinson v. Purkey, 2017 WL 4418134, at 1 (M.D. Tenn. Oct. 5, 2017) (discussing the sus-
pension of drivers licenses for unpaid traffic debt); Living in Suspension— Consequences of
Driver’s License Suspension Policies, FEES & FINES CTR. (Feb. 11, 2018), https://
finesandfeesjusticecenter.org/articles/living-in-suspension-consequences-of-drivers-license
-suspension-policies [https://perma.cc/2E9V-4VDZ].

7. Simon Davis-Cohen, Chicago Intercepts Tax Refunds to Collect Unpaid Debt, Hitting Poor Black
Areas the Hardest, BLock CLUB CHI. (May 11, 2020), https://blockclubchicago.org/2020/05/11
/chicago-intercepts-tax-refunds-to-collect-unpaid-debt-hitting-poor-black-areas-the
-hardest [https://perma.cc/QNP8-PJDX].
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cities to then leverage payment with the threat of a tax lien sales, which NYC
officials see as one of the strongest tools available to coerce payment, as described
above. The tax lien sale program in NYC was originally developed to coerce de-
linquent property owners to pay their taxes, but advocates have pushed to ex-
pand it to cover delinquent city fines as well.”> At the state level, a 2019 New York
report on housing-code enforcement recommended treating unpaid fines as de-
linquent taxes and imposing tax liens on the real property throughout the state,
in addition to the existing New York City program.”

But both the interception of tax refunds and lien sales have downsides. The
application of lien sales is an instructive example of how enforcement efforts of-
ten disproportionately harm marginalized communities. Tax lien sales are linked
specifically to a long history of Black land loss. Black property has often been
subject to illegal property tax assessments and inflated property-tax bills.”* This
disproportionately increases tax burdens, making it more difficult to pay. The
tax lien sale functions the finishing blow, not the sole source of the problem.
While linking unpaid fines to tax lien sales in specific cases does not necessarily
condone broad increases in the use of lien sales, advocates have long pushed for
moratoriums on tax lien sales, given this history.

Moreover, it is not clear that the use of lien sales is a reliable tool to coerce
compliance from exploitative property owners.”® It has certainly occurred at
times —the City’s Tax Lien Sale report explains that “in 2011, the first year that
[Emergency Repair Program (ERP)] charges were a trigger for the lien sale, the
City recouped $10 million of the $12 million in ERP stand-alone charges that
were open at the time.””® In contrast, however, sociologist and housing expert

72.  Report of the Lien Sale Task Force, N.Y.C. GOV'T (Sept. 2016), https://wwwi.nyc.gov/assets/fi-
nance/downloads/pdf/reports/lien_sale_report/lien_sale_task force_report.pdf [https://
perma.cc/ WT28-FY3P].

73. Id. Abill that would accomplish this has passed the New York Senate and the corresponding
Assembly Bill is currently in committee. S.4175, N.Y. State S., Reg. Sess. (N.Y. 2019), https://
www.nysenate.gov/legislation/bills/2019/s4175 [https://perma.cc/TCB6-HXBs]; A.1820,
N.Y. State Assemb., Reg. Sess. (N.Y. 2019), https://www.nysenate.gov/legislation/bills/2019
/a1820 [https://perma.cc/K5X2-P8NX].

74. Bernadette Atuahene, Don’t Let Detroit’s Revival Rest on an Injustice, N.Y. TIMES (July 22, 2017),
https://www.nytimes.com/2017/07/22/opinion/sunday/dont-let-detroits-revival-rest-on
-an-injustice.html [https://perma.cc/64CW-EFT8].

75.  See, e.g., Cary Spivak & Kevin Crowe, As Fines Pile Up, Problem Landlords Buy More Homes with
Cash—and Neighborhoods Pay the Price, ]. SENTINEL (Apr. 23, 2016), https://archive.jsonline
.com/watchdog/watchdogreports/as-fines-pile-up-problem-landlords-buy-more-homes
-with-cash--and-neighborhoods-pay-the-price-b996788-376768471.html  [https://perma
.cc/QJR3-3GTY] (“A property lien filed by the city has no real impact unless a property is
sold. And landlords know, eventually, if they stop paying taxes the city will step in and take
decrepit properties, canceling their bill.”).

76. Report of the Lien Sale Task Force, supra note 72, at 11.
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Matthew Desmond writes that in Milwaukee, landlords often simply abandon
residential units as a cost of doing business if it comes to a lien sale. After they
have made as much profit as they can, they leave their municipal fines unpaid
and move on to the next property.”” Even if tax lien sales were fairly applied, the
lien sale is structurally more effective leverage to coerce payment from individual
people who live in the homes being foreclosed on than it is against landlords who
own dozens of properties.

Leverage is also reflected in perceived power. More knowledgeable and better
organized respondents are more easily able to counter agency attempts to coerce
payments. Even if an individual will not actually be jailed, an agency’s leverage
remains if the individual believes they will be jailed for failure to pay. Some en-
forcers rely on this information gap to coerce payment. Take, for example, the
Georgia judge who explained to the New York Times that he explicitly lied to
defendants about jailing them if they did not pay their fines immediately. He
explained, “If they do not come up with any money, they’re released. It’'s my way
of determining whether they can pay or not.””® While deception may work to
coerce payments from individuals, it is unlikely to work for industry.

Shaping perception of City leverage is the fact that, in New York State, the
clock is ticking down from the moment a fine is imposed until the statutory
eight-year limit for fine collection elapses. While regular people likely are not
trying to run down the clock for eight years, the Director of Intergovernmental
Affairs at the Department of Finance argued in 2018 that “savvy building devel-
opers here throughout the five boroughs know that after eight years, when the
statute of limitation expires, we can’t take action.”” Industry and other repeat
offenders may also be more likely to know of and take advantage of reduction
and amnesty programs. 2009 reporting on a NYC parking ticket reduction pro-
gram highlighted resident responses that quite uniformly suggested that indi-
viduals didn’t know about the program.®® City officials were quoted in the piece
as saying that because the program was universally available, outreach was not

77. Cary Spivak & Kevin Crowe, Landlord Games, J. SENTINEL (Aug. 13, 2016), https://www
.jsonline.com/story/news/investigations/2016/04/25/landlord-games-watchdog-update
-prosecutors-to-oppose-payment-plans-for-problem-landlords/84959712 [https://perma.cc
/48VD-CG6V].

78. Shaila Dewan, Court Conundrum: Offenders Who Can’t Pay, or Won’t, N.Y. TIMES (Sept. 26,
2015),  https://www.nytimes.com/2015/09/27/us/court-conundrum-offenders-who-cant
-pay-or-wont.html [https://perma.cc/ZY4P-RANG].

79. Goba, supra note 62.

8o. Jo Crave McGinty & Ralph Blumenthal, City Will Slash that Parking Fine, if You Ask, N.Y.
TmMEs (Jan. 1, 2009), https://www.nytimes.com/2009/01/02/nyregion/oz2parking.html
[https://perma.cc/N5Ss-AK4W].
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“as necessary.”®' The City representative also explained that if the number of

people challenging tickets were to rise substantially enough to effect the “eco-
nomic viability” of the program, the City could always just cancel it.**

Given the challenges listed above, agencies may simply not have enough re-
sources to conduct collection activities in some cases. Our demands of the regu-
latory state may be greater than the funding we provide it. Multiple studies have
showed, for example, that collection regimes are often more expensive than the
fines that come in.** In New York City, a City Law report noted that while fines
generate revenue for the city, most do not generate a profit.** Conservatives have
long responded to resource limitations by weaponizing inadequate enforcement
as grounds for dismantling the regulatory state. Liberals have responded by pro-
posing mechanisms prioritizing efficiency, most notably cost-benefit-analysis.
On this view, agencies should conduct analyses to determine where their collec-
tion efforts may be most effective.® This way of problematizing regulation stu-
diously avoids questioning the initial endowments of various actors or the legal
backdrop that protects or disempowers them. Instead, it focuses on how we
might most efficiently conduct regulatory activities without changing any of the
background conditions.

While seeking greater efficiency in enforcement may seem like a neutral ben-
efit, given the leverage asymmetries laid out above, this kind of efficiency analy-

8. Id

82. Id. It is unclear what economic viability means in this context, since NYC officials typically
say that the purpose of fines is compliance and deterrence, not profit generation. A reduction
program decreases profit but still brings in revenue.

83. Bannon et al., supra note 61, at 26 (“Of the 564 individuals arrested, 246 people did not pay
and were held in jail for an average of about 4 days pending a compliance hearing —at which
point their debts were often cancelled. This jail term alone cost more than $40,000 —while
the county collected only $33,476 from the individuals who had been arrested. Additional ar-
rests also took place when individuals did not appear at debt-related hearings, costing the
county even more money.”); see also In for a Penny: The Rise of America’s New Debtors’ Prisons,
AM. Crv. LIBERTIES UNION 9 (Oct. 2010), https://www.aclu.org/files/assets/InForAPenny
_web.pdf [https://perma.cc/GJ2N-KLCW] (“The costs of collection efforts can make seek-
ing unpaid LFOs cost-ineffective, since issuing warrants, conducting hearings, and using col-
lections agents and law enforcement officials to locate and detain debtors all cost money.”).

84. IBO Calculates Income from Fines, 19 CITY L. 105 (2013).

85. For example, a treatise of federal fine collection techniques notes that compromise is accepta-
ble when: debtor is unable to pay, the agency is unable to collect, the costs of collection exceed
the costs of the debt, and the prospects of successful litigation are doubtful. 31 C.ER.
§ 902.2(a) (2019); see also, Compromise of Claims Under Sections 3469 and 3229 of the Re-
vised Statutes, 38 Op. Att’y Gen. 98, 99 (1934) (noting that an agency cannot compromise a
debt simply because “a hard case is presented, which excites sympathy or is merely appealing
from the standpoint of equity”).
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sis can result in enforcement efforts that disproportionately deemphasize collec-
tion efforts against more powerful actors. That is, it may well be more efficient to
aggressively collect parking tickets than to make Chase Bank or a millionaire
landlord pay. And in fact, in New York City, “parking tickets are the only profit-
able rules being enforced by the City” and they make up most of the fine revenue
the city takes in.*® Parking tickets are collected at far higher rates than other fines.
In contrast, a City Law report determined that City agencies were more likely to
waive fines for serious violations, in order to promote prompt correction.®” Vio-
lators have more leverage to have their fines waived if they cause more harm
because such hazards must be promptly corrected. Similarly, at the federal level,
agencies are explicitly allowed to forgo collection if the costs of collection exceed
the costs of the debt or if they are facing dubious litigation prospects.® While an
efficiency-driven approach typically would not target the poorest residents, since
they cannot afford to pay their fines at all, it would likely inflate collection efforts
against middle class individuals and deemphasize collection efforts against the
rich and commercial entities.* A similar dynamic plays out in tax audits — the
Internal Revenue Service (IRS) audited the working poor and the top 1% at
more or less the same rates in 2018, specifically because it was “the most efficient
use of available IRS examination resources” given that auditing the rich is com-
plicated and resource-intensive.”

This efficiency analysis also seeps into agency culture. The collection para-
digm of NYC’s Department of Housing Preservation and Development (HPD),
for example, has been described by others and the agency itself as more “correc-
tive” than punitive.”’ HPD’s priority is forcing landlords to remedy deficiencies,

86. IBO Calculates Income from Fines, supra note 84.
87. Id.

88. An agency may compromise a debt when the “cost of collecting the debt does not justify the
enforced collection of the full amount.” 31 C.ER. § 902.2(a)(3) (2019).

89. Matthew Menendez, Michael F. Crowley, Lauren-Brooke Eisen & Noah Atchison, The Steep
Costs of Criminal Justice Fees and Fines: A Fiscal Analysis of Three States and Ten Countries, BREN-
NAN CTR. FOR JUST. 9 (Nov. 21, 2019), https://www.brennancenter.org/sites/default/files
/2019-11/2019_10_Fees%26Fines_Finals.pdf [https://perma.cc/sCM2-RFP6] (“One reason
that fees and fines are so inefficient as a revenue raiser is that each year millions of people are
given sentences that include fines and fees they are simply unable to pay.”).

go. Paul Kiel, IRS: Sorry, but It’s Just Easier and Cheaper to Audit the Poor, PROPUBLICA (Oct. 2,
2019), https://www.propublica.org/article/irs-sorry-but-its-just-easier-and-cheaper-to
-audit-the-poor [https://perma.cc/ WN57-8KB4]; Letter from Charles P. Rettig, Comm’r, In-
ternal Revenue Serv., to Ron Wyden, Ranking Member, Comm. on Fin., U.S. Senate (Sept.
6, 2019), https://www.documentcloud.org/documents/6430680-Document-2019-9-6
-Treasury-Letter-to-Wyden-RE.html [https://perma.cc/48WK-MLKH].

91. N.Y.C. INDEP. BUDGET OFE., supra note 69, at 15; see also Ashford, supra note 23 (“[T]he city’s
housing department says its goal is to correct violations, not to punish landlords.”).
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not to impose or collect fines. This cooperative approach is not uncommon and
would seem to make sense to the extent that it improves public health by actually
resulting in more corrections of the underlying deficiencies.”> However, to the
extent that repeat offenders act with impunity because they know fines will not
be collected, this orientation seems problematic. We should note how far this
theory of enforcement has drifted from traditional theories of deterrence and
retribution. Here, landlords are never punished for their wrongdoings and their
behavior is unlikely to change in the future, because of lax enforcement norms.

The lack of resources agencies have to collect fines is relative to the size of the
task that agencies have been assigned. Proposing reforms to collection regimes
that apply ever-smarter cost-benefit analysis without moving to redistribute
power more broadly is not likely to significantly address the underlying harms.
Past efforts to reform collection at the federal level have not been a resounding
success. Ross and Pritikin noted in 2011 that thoughtful reforms have been ig-
nored by federal agencies for decades. They describe “intransigent” agencies,
“dismissive attitudes,” and widespread rejection the conclusions of audit report
after audit report on necessary improvements to collection practices.” Attempts
to reform enforcement efforts have also consolidated existing disadvantage at
times.”* This should give current advocates pause, as they approach the problem
of undercollection and its relationship to underprotection today.

92. See Michael P. Vandenbergh, Beyond Elegance: A Testable Typology of Social Norms in Corporate
Environmental Compliance, 22 STAN. ENVTL. L.J. 55, 141 (2003) ; Doug Donovan, Baltimore Of-
ficials Want Fixes, Not Fines, from Landlords, BALT. SUN (Apr. 26, 2017), https://www
.baltimoresun.com/news/investigations/bs-md-rent-court-one-sidebar-20170426-story
.html [https://perma.cc/93WA-EPLU] (“We don’t want your money, we want compliance.”
(quoting a Baltimore official)); see also New IBO Report Examines City’s Ticketing and Fine Col-
lection, N.Y.C. INDEP. BUDGET OFFICE (May 29, 2003), https://ibo.nyc.ny.us/pressreleases
/finesreportpr.pdf [https://perma.cc/T29V-BVX8] (“[O]ur system for enforcing safety and
health regulations is not designed to produce revenue. The main goal is to deter, or encourage
the correction of, serious violations.”); Matthew D. Zinn, Policing Environmental Regulatory
Enforcement: Cooperation, Capture, and Citizen Suits, 21 STAN. ENVTL. L.J. 81, 81 (2002) (“Good
evidence, particularly from the states, shows that environmental regulatory agencies have
been practicing a kind of ‘cooperative enforcement’ all along.”); Christina Lieffring, Racine
Landlord Accrues Nearly $629,000 in Fines for Delayed Repairs, J. TIMES (Apr. 1, 2009),
https://journaltimes.com/news/local/racine-landlord-accrues-nearly-in-fines-for-delayed
-repairs/article_ceeoyced-bg7f-517d-b635-83d926afccy2.html [https://perma.cc/9JF4
-PGMQ] (““The goal is not to punish, Arn [from the Racine City Attorney’s office] wrote in
an email. ‘But rather to incentivize and require property owners to comply with building,
plumbing and health code orders.”).

93. Ross & Pritikin supra note 5, at 494-96.

94. Monica Bell describes how advocates in the 1970s, 1980s, and 1990s, disturbed by the “utter
neglect” of marginalized communities, pushed for increased police presence in these commu-
nities, leading to “the current problem of overpolicing and underprotection.” Monica C. Bell,
Police Reform and the Dismantling of Legal Estrangement, 126 YALE L.J. 2054, 2117. The rise of
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IV. RECOMMENDATIONS

There are a range of discrete reforms legal advocates can explore in order to

improve collection’s deterrence function in the cases they work on, including:

o Consider licensing regimes for commercial actors: Advocates should con-
sider ex ante solutions, like licensing, in certain cases. Developing ex
ante regulatory schemes like licensure could help facilitate payment,
since a license could be rescinded if a fine was not paid.”® Currently, we
use existing licensing schemes against poor people via the suspension of
driver’s licenses. This has been a target of fines and fees advocates be-
cause it can result in the criminalization of a failure to pay when people
are inevitably forced to drive with a suspended license.”® However, the
general structure could be applied to nonhuman entities. There have
been calls in recent years to institute licensure schemes for landlords, for
example.®” Such schemes exist already in other cities and states.”® More

95.

96.

97.

98.

“carceral feminism,” attempting to address the very real underenforcement of sexual and gen-
der-based violence, advocated for increasingly severe criminal penalties that disproportion-
ately impacted people of color and poor people without significantly improving the landscape
for survivors of sexual violence. Kimberlé W. Crenshaw, From Private Violence to Mass Incar-
ceration: Thinking Intersectionally about Women, Race, and Social Control, 59 UCLAL. REV. 1418,
1418 (2012).

Glover views the primacy of ex post private enforcement in America as “outgrowth of Amer-
ica’s inherited regulatory design, which relied largely on private suits brought pursuant to
common law doctrines, as opposed to ex ante public regulation of wrongdoing by govern-
mental bodies.” J. Maria Glover, The Structural Role of Private Enforcement Mechanisms in Public
Law, 53 WM. & MARY L. REV. 1137, 1147 (2012).

Bannon et al., supra note 61; Driving Toward Justice, FIN. JUST. PROJECT, 3 https://sftreasurer
.org/sites/default/files/2020-04/DrivingToward]Justice. pdf [https://perma.cc/RFsB
-KUWH] (noting that suspending may not even increase the rate of collections, reflecting
that people whose driver’s licenses are being suspending simply cannot pay).

Nathan Tempey, The Case for Licensing Landlords, GOTHAMIST (Feb. 23, 2017), https://
gothamist.com/news/the-case-for-licensing-landlords [https://perma.cc/7CWQ-MQBC]J;
License the Landlords! Pass the New York City Rental Licensing Ordinance, CHANGE.ORG PETI-
TION, https://www.change.org/p/the-new-york-city-council-bill-de-blasio-license
-landlords-pass-the-new-york-city-housing-rental-licensing-ordinance  [https://perma.cc
/82H6-CQDN].

Doug Donovan, Strict Landlord Oversight in Minnesota Offers Baltimore a Model, BALT. SUN
(Dec. 29, 2017, 7:25 PM), https://www.baltimoresun.com/news/investigations/bs-md
-solutions-minneapolis-20171213-story.html  [https://perma.cc/DF7G-KGXV];  Rupert
Jones, Rented Property Licensing: Crackdown on Rogue Landlords or Money Grab?, GUARDIAN
(July 14, 2018, 2:00 AM ET), https://www.theguardian.com/money/2018/jul/14/rented
-property-licensing-landlords [https://perma.cc/9ZHS-]8SJ].
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moderate landlord licensing schemes exist as well, like New Haven’s li-
censing for repeat offenders.”” In New York City, Local Law 160 of 2017
mandated that the Department of Buildings no longer issues permits
and revoke existing permits for landlords who have upwards of $25,000
in “covered arrears,” which includes outstanding fines entered by
OATH.'* Revoking a person or an LLC’s license to profit off of someone
else’s basic need for shelter is fundamentally different than revoking the
license required for individual mobility, not least because the individual
can be incarcerated as a result and the LLC cannot.'®" Additional collat-
eral consequences also apply disproportionately to people in a way they
do not apply to nonhuman entities. Whereas damaged credit scores can
make it difficult for individuals to find shelter, make it possible for them
to lose public benefits, and in some states, effectively disenfranchise in-
dividuals with laws that require them to pay criminal-justice debt before
they can regain eligibility to vote after a conviction, these consequences
do not similarly affect nonhuman entities.'*

e Limit the privileges of LLCs: Advocates should support efforts to increase
transparency of LLCs. One example is a new New York State law in-
tended to increase transparency. New York City buyers will not be af-
fected by the new law because they are already subject to rules imple-
mented in 2015, requiring “that all members of a multiple member
Limited Liability Corporation (LLC) involved in a real estate transaction
provide identifying information.”'*

o Accessible collection data: This analysis adds to a chorus of voices point-
ing to a lack of accessible data on collection rates at the city, state, and

99. Thomas Breen, Rental Licensing Revamp Approved, NEw HAVEN INDEP., (Sept. 4, 2019, 12:01
PM), https://www.newhavenindependent.org/index.php/archives/entry/Ici_residential
[https://perma.cc/TU3J-XHNR].

100. Local Law No. 160, N.Y.C., N.Y. ADMIN. CODE § 28-105.1.2 (2017) https://www1.nyc.gov
/assets/buildings/local_laws/Il1600f2017.pdf [https://perma.cc/G4DC-U8SQ]; LocAL Law
160 OF 2017, JACK JAFFA & ASSOCIATES (Jan. 29, 2019), https://www.jackjaffa.com/local-law
-160-2017 [https://perma.cc/JBsA-DDMA] (providing an industry lawyers’ account of the
new law).

101. Bannon et al., supra note 61.
102. Id.

103. Practical Law Real Estate, Revised NYC Property Transfer Tax Return Requires New Disclosures
for Multiple Member LLCs (July 23, 2015), https://content.next.westlaw.com/Document
/14bod1998307311e598dc8bogbsfo43e0/View/FullText.html?contextData=(sc.Default)&
transitionType=Default&firstPage=true&bhcp=1 [https://perma.cc/CM56-MY7S].
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federal level.'® Agencies themselves may not always know their own
rates of collection, given the fragmented collections process.'® Advo-
cates should demand accessible and transparent collection and en-
forcement data. While many public interest lawyers and other advo-
cates are confronted daily with anecdotal evidence about the failures
(and at times, successes) of our enforcement regimes, data that allow
us to see broader patterns is an important piece of understanding what
is working and what is not. This can serve as an important basis for
calls for broader scale reform. Moreover, Open Data has the potential
to help grassroots organizers and individual people empower them-
selves to call for changes, rather than rely on professional advocates to
submit and litigate requests under open records laws.'*

Ultimately, however, an exclusive focus on strengthening fine collection as

an end in itself risks losing track of the underlying harms regulation is intended
to address.'”” It is the role of public interest lawyers not simply to accept the
current regime as a given, but to follow the guidance of transformative leaders
to reimagine more powerful strategies to address these harms and to use our

104. See, e.g., Principles on Fines, Fees, and Bail Practices, NAT'L TASK FORCE ON FINES, FEES & BAIL

105.

PrACTICES 5 (Dec. 2017), https://www.ncsc.org/__data/assets/pdf_file/0016/1609
/principles-fines-fees.ashx.pdf [https://perma.cc/48GR-7RKU].

“HPD stated in its response to our question concerning the percentage of fines collected that
‘it is particularly difficult to determine what goes uncollected[.]’ IBO has been unable to in-
dependently estimate total fines and collections.” Letter from Ronnie Lowenstein, Dep’y Dir.,
Independent Budget Office, City of N.Y., to Justin Foley, Chair, Nw. Bronx Cmty. Clergy
Coal. Hous. Comm., (July 10, 2000), https://ibo.nyc.ny.us/iboreports/hpd.pdf [https://
perma.cc/72E2-9G4L]. This is unsurprising given the fragmented collection system. It would
be nearly impossible to estimate a collection rate with any degree of precision. See also Report
of the Mayor’s Office of Operations on Causes of and Corrective Actions to Minimize Dismissals of
Civil Penalty Violations Returnable to the Office of Administrative Trials and Hearings, MAYOR’S
OrricE N.Y.C. 3-4, https://wwwi.nyc.gov/assets/operations/downloads/pdf/oath
-dismissals-report-09-01-2016.pdf [https://perma.cc/sN8J-ZZS3] (noting that “a trend
analysis cannot be made” of data from charges returnable at OATH Vehicle for Hire and Taxi
Hearings and at OATH Health and Restaurant Hearings because “data tracking those charges
and their dispositions are less comprehensive,” and that “OATH is in the process of developing
those data”).

106. New York City Open Data: A Brief History, DATA-SMART CITY SOLUTIONS (Mar. 8, 2017),

107.

https://datasmart.ash.harvard.edu/news/article/new-york-city-open-data-a-brief-history
-991 [https://perma.cc/N84F-FVYQ].

We should distinguish between efforts to improve regulatory enforcement rates and efforts to
resolve the underlying harms regulations are intended to address. While there may be signif-
icant overlaps in these efforts, they may also diverge. One could argue that a consistent en-
forcement regime is not necessarily essential to effectively meeting the goals of the underlying
regulations. See, e.g., Michael J. Gilligan, Is Enforcement Necessary for Effectiveness? A Model of
the International Criminal Regime, 60 INT'L ORG. 935 (2006).
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legal toolkits to put these strategies into action. This paper cannot provide a
broad roadmap —the issue it identifies is general and the solutions may be par-
ticular. But taking the original impetus for this paper as an example — the inabil-
ity of both tenants and city agencies to enforce lead protections that landlords
knowingly flouted, at the expense of their tenants who were lead-poisoned —
advocates might ask how to help build tenant power relative to landlords di-
rectly. Increasing tenant leverage would make it easier for tenants to negotiate
compliance before any enforcement action and potentially make it easier for the
agency to enforce after a violation.

These kinds of moves require bold action at the state and federal level. But
local reforms have a role to play as well. Advocates might also support demands
to shift resources in the City budget away from the police and towards agencies
tasked with protecting public health, like the Department of Health and Mental
Hygiene and the Department of Housing Preservation and Development.
Smaller-scale demands might include active support for tenants’ unions from
the Department of Housing Preservation and Development through an outreach
program. Such a program could facilitate workshops for tenants on how to or-
ganize their buildings, provides educational documents for tenants about the
benefits of forming tenants’ union, and establish a help line for tenants with
questions about how go about organizing while staying safe from retaliation.
HPD should also automatically aggregate complaints against landlords in a pub-
licly available database, sifting through multiple properties and LLCs. While
complaints and violations are currently available on HPD’s and the Department
of Building’s websites, they cannot be searched by landlord names or manage-
ment companies, which prevents cross-building organizing to hold landlords ac-
countable. Private organizations have already started to fill this gap.'*®

This analysis of New York City collections data seeks to bring attention to
the role of collection in regulatory enforcement. Collection is an important part
of any evaluation of regulatory efficacy. However, it should not be viewed as an
end in itself. Instead, advocates should seek information and accountability on
collection and use collection data as a tool for more transformative demands.

108. In the past year, the website WHO OWNs WHAT IN NYC?, https://whoownswhat.justfix
.nyc/en [https://perma.cc/ T7RV-NW6Y], has proven a powerful tool for tenants by compil-
ing city data. Not only does the tool provide the names of both LLCs and individuals associ-
ated with a given address, but it aggregates portfolios of all the addresses associated with a
certain set of names. This is valuable for tenant organizers, but this kind of tool might also
aid city agencies in identifying especially egregious offenders by consolidating fine data across
their portfolios.
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APPENDIX

FIGURE 6.
KEYWORD SEARCH USED FOR NON-HUMAN SET

“REALTY | CORP | INC | REST | SERVICES | PROPERTY | ASSOC | CON-
STRUCT | CONDO | LP | MANAGEMENT | MGMT | HOSP | OWNER |
NEWYORK | HOUSING | DEVELOP | SCHOOL | MINISTRIES | MAR-
KET | RENTAL | HOUSING | GROUP | PARTY | CO | RLTY | PIZZA | LTD |
BROOKLYN | CAR | WORLD | AMERICA | UNIVERSAL | HOME | DE-
SIGN | BANK | HOUSE | AUTO | EQUITIES | FRIENDS | EVENTS |
BUILDING | PLUMBING | STUDIO | PHOTO | CITY | SPORTS | HEAD-
QUARTERS | ESTATE | FUND | THEATER | LADY | CHURCH | EMPLOY |
SUPERMRKT | SUPERMARKET | ENTERTAINMENT | INSTITUTE | AV-
ENUE | FRIENDS | TEAM | CENTER | CLUB | JUNK | USA | SOCIETY |
GLOBAL | RENT | ROOM | BUREAU | KITCHEN | SHOP | REALESTATE |
THEATRE | CARE | WORK | BAR | CASH | ZONE | REPAIRS | STREET |
LLC | SERVICE”
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TABLE 2.

COLLECTION-RATE MEASURES'®?

Measurement Method Description

Paid in Full. This method measures the rate
Method 1 at which Amount Paid is equal to or greater
than Penalty Imposed.

Average Percentage of Fine Paid. This
method calculates the ratio of Amount Paid
to Penalty Imposed. This ratio was then

Method 2 averaged across different subsets and/or the
average ratios were grouped by variable, for
example, Borough, ZIP Code, Issuing
Agency and Code Section.

109. In Method 1, I am using the term collection to refer to both voluntary payment and collection.
This is because the question I am asking is ultimately about rates of payment to the city,
whether fines are paid voluntarily, or after the city tracks someone down for years and puts a
lien on their property. There are obviously meaningful differences between these two kinds
of payments, but for my purposes, I will group them in opposition to fines that are never
collected despite any city efforts to do so.
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