THE YALE LAW JOURNAL FORUM

MARCH 8, 2024
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ABSTRACT. This Essay highlights two features of modern war powers that hide from public
view decisions that take the country to war: the executive branch’s exploitation of interpretive am-
biguity to defend unilateral presidential authority, and its dispersal of the power to use force to the

outer limbs of the bureaucracy.
INTRODUCTION

American presidents have long found the means to use force abroad unilat-
erally, bringing the country to war or its brink on their own prerogative. They
have typically justified their actions through expansive interpretations of extant
statutory or constitutional authority. This executive-branch maximalism has
come under attack from various angles — from originalists who see the modern
balance of power as an upending of the constitutional order, from institutional-
ists who hope to see Congress play a more responsible role in world affairs, and
from policymakers who would prefer the government prioritize its soft power
toolbox. Those who support presidential unilateralism, by contrast, defend it as
either constitutionally or pragmatically sound, and view congressional attempts
to rein in the President’s use of force as either legally or logistically ill-advised.
Professor Matthew C. Waxman’s essay, with which this piece is in dialogue, falls
somewhere between these poles, but it ultimately views the modern status quo
as less dangerous than characterized by its critics. My own view is that it is worse.

Efforts to tilt the power balance away from the executive branch and back
toward Congress have focused largely on substantive fixes to two categories of
statutes: The first are the specific delegations of authority aimed at particular
conflicts, like the 2001 and 2002 Authorizations for Use of Military Force
(AUMFs), war authorities Congress bestowed on the President to fight al Qaeda
and the Taliban after 9/11 and to intervene in Iraq, respectively. The second is
broader legislation aimed at resetting the balance of war powers as a whole, most
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notably the 1973 War Powers Resolution (WPR), which Congress passed in the
wake of Vietnam to confront perceived abuses of presidential wartime powers
and recapture a role for Congress in decisions about the use of force.' Reformers
have sought repeal of the 2002 AUMEF for Iraq and repeal or amendment of the
2001 AUME, on which presidents have relied in the years since 9/11 to use force
against groups in Somalia, Syria, Iraq and elsewhere that in some cases did not
even exist at the time the statute was passed.? Others have directed their efforts
at forward-looking reform, either to proposals to include sunsets and other
measures in future AUMFs, or to reform the WPR itself to clarify its scope and
extend its constraints on the President.’

There is significant merit in these reform efforts and I myself fall within this
camp,* but my most significant concerns about the modern war powers status
quo center on problems that I locate outside of legislative text. These concerns
lie in the heart of the executive branch itself —in its aggressive control over the

1. See Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001); Author-
ization for Use of Military Force Against Iraq Resolution of 2002, Pub. L. No. 107-243, 116
Stat. 1498; War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 (1973).

2. See Rebecca Ingber, Co-Belligerency, 42 YALE J. INT'L L. 67, 75-87 (2017) (discussing the
executive branch’s expansive interpretation of the 2001 Authorization for Use of Military Force
(AUMEF) in the decades since 9/11). For AUMF reform efforts, see Tess Bridgeman, Why
“Associated Forces” Should Be Kept Out of Any New AUMF, JUST SEC. (Sept. 26, 2023), https://
www.justsecurity.org/88841/why-associated-forces-should-be-kept-out-of-any-new-aumf
[https://perma.cc/BY85-VFDs]; Authorization for Use of Military Force Resolution of 2023,
H.R.J. Res. 52, 118th Cong.; Reclaiming Congress’s Article I Powers: Counterterrorism AUMF
Reform: Hearing Before H. Comm. on Foreign Affs., 118th Cong. (2023), https://foreigna
ffairs.house.gov/hearing/reclaiming-congresss-article-i-powers-counterterrorism-aumf-
reform [https://perma.cc/2A2U-HN9A]. The sitting President’s Administration has itself
sought repeal of the 2002 AUMF and revision of the 2001 AUMEF, though its continued
reliance on both may send a mixed signal. See Off. of Mgmt. & Budget, 2023 Statement of
Administration Policy, EXEC. OFF. OF THE PRESIDENT (Mar. 16, 2023), https://www.white
house.gov/wp-content/uploads/2023/03/S316-SAP.pdf  [https://perma.cc/UDSE-W75E];
Off. of Mgmt. & Budget, 2021 Statement of Administration Policy, EXEC. OFF. OF THE
PRESIDENT (June 14, 2021), https://www.whitehouse.gov/wp-content/uploads/2021/06/
SAP-HR-256.pdf [https://perma.cc/65R5-KC9oL].

3. See National Security Powers Act of 2021, S. 2391, 117th Cong. (2021). For an extensive
discussion among scholars and practitioners of problems with the status quo and proposed
legislative fixes, see Policy Roundtable, The War Powers Resolution, TEX. NAT'L SEC. REV. (Nov.
14, 2019), https://tnsr.org/roundtable/policy-roundtable-the-war-powers-resolution [https:
//perma.cc/J46F-TUUNT]; Tess Bridgeman & Stephen Pomper, A Giant Step Forward for War
Powers Reform, JusT SEC. (July 20, 2021), https://www.justsecurity.org/77533/a-giant-step-
forward-for-war-powers-reform [https://perma.cc/PD3L-9R2T].

4. For adiscussion of the impetus for the War Powers Resolution (WPR) as well as the need for
reform efforts today, see Article I: Reforming the War Powers Resolution for the 21st Century,
Hearing Before H. Comm. on Rules, 117th Cong. 8-17 (2021) (statement of Rebecca Ingber).
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interpretation of war powers authorities and in the sub-delegation and dispersal
throughout the executive branch of these sprawling powers to use force.

Substantive statutory solutions like those proposed to repeal AUMFs or re-
form the WPR may be necessary but insufficient. The problems internal to the
executive branch are deep, multilayered, and perhaps in some cases insurmount-
able. The executive branch is an unwieldy goliath and the process of decision-
making within it often seems entirely opaque. Meanwhile, congressional reti-
cence to tackle executive unilateralism stems largely from a mix of political apa-
thy regarding the use of force, hesitancy by members of Congress to shoulder
responsibility for matters where they see little personal electoral upside, and the
American love affair with military uniforms. Even were Congress to enact one-
time fixes now to any extant statute, this alone would not resolve the political
pressures (or lack thereof) that keep members from more regularly engaging.
Reining in the Department of Defense (DOD) in particular —bureaucratically or
financially — does not tend to be a political winner. (Even former President
Trump, who made no secret of his fever dreams about the “deep state,” exacer-
bated DOD’s bureaucratic independence by sub-delegating more power to
lower-level officials and military officers.”) And if we cannot change the political
realities for Congress, we can still work with where they are willing to apply
pressure, and we may need to refocus efforts on executive branch interpretation
of its authorities and intra-executive bureaucratic decision-making.

Professor Waxman argues that current war powers reform debates overem-
phasize war initiation and insufficiently acknowledge the roles Congress plays in
managing the course of war. I agree that there are many roles Congress can (and
does) play in managing war efforts, and that much more emphasis can be placed
on Congress’s capacity to manage war holistically. But unlike Professor Waxman,
I view the lead-up to war and its initiation, including the smaller scale uses of
force the Executive might not label as “war” and even decisions about troop
movement, as the most critical junctures for influencing the path of U.S. war
powers decisions and precisely where reform efforts must focus. Once U.S.
troops are committed and in harm’s way, it becomes infeasible for Congress to
decline to support them.

5. This is not to suggest a total lack of tension between the former President and the Pentagon.
See, e.g., Leo Shane III, Trump Blasted Top Military Generals as ‘a Bunch of Dopes and Babies’
According to New Book, MIL. TIMES (Jan. 17, 2020), https://www.militarytimes.com/news/
pentagon-congress/2020/01/17/trump-blasted-top-military-generals-as-a-bunch-of-dopes-
and-babies-according-to-new-book [https://perma.cc/LBE9-6KYV]. For a critique of “deep
state” rhetoric and an analysis of bureaucratic resistance, see Rebecca Ingber, Bureaucratic
Resistance and the National Security State, 104 IOWA L. REV. 139 (2018).
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As a result, my concerns with the focus on reforms to the WPR and the post-
9/11 AUMFs lie not in their overemphasis on war initiation but rather in their
fixation on a statutory solution to a mix of political and bureaucratic problems
that, in my view, have primarily come to require an internal executive-branch
resolution. As I discuss in Part I, lawyers within the executive branch — specifi-
cally the executive branch’s own arbiter of presidential power within the Depart-
ment of Justice, the Office of Legal Counsel (OLC) — will read any statutory fixes
Congress enacts through their longstanding lenses of statutory and constitu-
tional interpretation. Those lenses have developed through decades of executive
practice and government memoranda that rationalize an enormous and amor-
phous unilateral power for the President to use force. No war powers reform
effort can succeed without a concomitant undertaking to understand and address
executive-branch interpretation of statutory and constitutional war powers.

Furthermore, as I will address in Part II, this unilateral power to use force
does not reside only within the President’s hands but is in fact dispersed formally
and informally to lower-level officials throughout the executive branch. The
combination of these factors both means that the executive branch as a whole
wields significant and fluid power and that decisions to deploy that power are at
times made not by the President and senior advisors but instead in the outer
limbs of the executive branch. For those war powers reformists who favor con-
gressional control over the President’s use of force for reasons of accountability,
transparency, or opportunity for debate, there are arguments that these factors
can be recreated to some degree through internal intra-executive dynamics. But
that requires high-level and multi-agency engagement. Thus the fact that pres-
idential war power is sometimes deployed without even the President’s control
should be especially concerning. Unlike Professor Waxman, I lean toward think-
ing that this unilateralism is more dangerous than not. Addressing these hazards
requires all hands on deck, and I propose here solutions for reform that task
government critics, members of Congress, and executive-branch officials them-
selves with projects to reform the status quo.

I. THE PROBLEM OF INTERPRETATION: CONSTRAINT AS
POWER

The practical exercise of war powers in the United States today cannot be
ascertained by merely reading the Constitution or the texts of the WPR and leg-
islative authorizations to use military force. Those texts suggest a dominant role
for Congress in decisions about bringing the country to war, and a secondary
role for the President who may use force only when the nation is actually under
attack or Congress has otherwise authorized him to do so. But this description
bears little resemblance to reality. To understand the President’s practical power
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to use force today, one must understand how the vast machinery of the executive
branch interprets war powers authorities. Over the last several decades alone, the
executive branch (across ideologically distinct administrations) has embraced an
aggressive reading of the President’s authorities and a narrow reading of any
constraints imposed by the Constitution, statutes, and international law. The re-
sult is that presidents across the ideological spectrum have embraced a presiden-
tial prerogative to use force abroad with little to no deference to their colleagues
in the legislative branch.

Much of this is well-trodden territory. Some scholars have focused in partic-
ular on certain sweeping claims to virtually uncabined presidential power, such
as those made in the early post-9/11 era seeking to justify everything from indef-
inite detention to torture to presidential power to launch a ground invasion of
another country without congressional assent.® These are extreme examples and
have been met with such impassioned pushback that there is reason to consider
them part of an executive-branch anticanon rather than precedent.

My concerns lie in the bread and butter of more pedestrian government law-
yering, which has over time justified significant presidential unilateralism with
a lot less drama.” For any statutory resolution, Congress must grapple with the
most slippery of these interpretive moves: over time, executive-branch lawyers
manage to interpret constraints on the President— even constraints imposed by
their own predecessors—as levers for expanding executive power. They do so
through a combination of techniques, including embracing a permissive rule as
the only limitation on the President’s power, while ignoring other more con-
straining checks. For their part, the courts and Congress have often acquiesced
in this approach or failed to weigh in at all. Three examples illustrate this phe-
nomenon, spanning constraints imposed by the Constitution, Congress, inter-
national law, and the Department of Justice itself.

6.  Memorandum from Jay S. Bybee, Assistant Att’y Gen., to John Rizzo, Acting Gen. Couns.,
Cent. Intel. Agency (Aug. 1, 2002), https://www.justice.gov/sites/default/files/olc/legacy/
2010/08/05/memo-bybee2002.pdf [https://perma.cc/oNJC-YR65]; The President’s Const.
Auth. to Conduct Mil. Operations Against Terrorists & Nations Supporting Them, 25 Op.
O.L.C. 188, 212-13 (2001) [hereinafter Terrorism Opinion]; Auth. of the President Under
Domestic & Int’l L. to Use Mil. Force Against Iraq, 26 Op. O.L.C. 143, 153-59 (2002)
[hereinafter Iraq Opinion]; JACK GOLDSMITH & BOB BAUER, AFTER TRUMP:
RECONSTRUCTING THE PRESIDENCY (2020); Marty Lederman, Understanding the OLC Torture
Memos, AM. C.L. UNION (Jan. 8, 2005), https://www.thetorturedatabase.org/node/5836
[https://perma.cc/LsSC-43AP] (collecting blog posts).

7. See infra note 25 and accompanying text.
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A. Reading Authority into Constitutional Constraints

The Constitution, of course, makes the President the Commander in Chief
and gives to Congress the power to “declare war” along with other war-regulat-
ing authorities.® That much is clear, but after that point, much is up for grabs. It
is well established that the President has some amount of constitutional author-
ity to use force unilaterally. The Framers expected that the President could use
force to repel a sudden invasion on the nation —which I will refer to as the “repel
attacks” authority.” The Supreme Court itself accepted in the Prize Cases that the
President could prosecute a war that was not of their own making in the interest
of defending the nation, and in fact that it was their responsibility to do so."°

There is a clear logic to lodging the authority to “repel sudden attacks” with
the Commander in Chief despite leaving the decision to declare war with Con-
gress. At the time of the framing, convening Congress was quite an ordeal.
(Some might say it remains so today.) And the Framers would not have wanted
to leave the President without recourse to defend the state against an existential
threat while waiting for members of Congress to saddle up their horses. But over
time, through executive practice, expanded legal justification, and at least per-
ceived congressional acquiescence, this unilateral authority to repel attacks be-
came untethered from that original compromise."!

Today, the executive branch claims an authority to act unilaterally under two
different legal theories.'> The first, linked most closely to Republican

8. U.S.CONST.,art. I, § 2, cl. 1; id. art. I, § 8, cls. 11-14.

9. See, e.g., 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 318-19 (Max Farrand ed.,
rev. ed. 1966); Michael Ramsey, The President’s Power to Respond to Attacks, 93 CORNELL L.
REV. 169, 172 (2007) (noting the understanding at the Constitutional Convention that the
Declare War Clause was intended to “to “leav[e] to the Executive the power to repel sudden
attacks” (quoting 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra, at 319)).

10. Prize Cases, 67 U.S. (2 Black) 635, 668 (1863) (“If a war be made by invasion of a foreign
nation, the President is not only authorized but bound to resist force by force. He does not
initiate the war, but is bound to accept the challenge without waiting for any special legislative
authority.”).

n.  See, e.g., Presidential Power to Use the Armed Forces Abroad Without Statutory Authoriza-
tion, 4A Op. O.L.C. 185, 187 (1980) (arguing that “the substantive constitutional limits on the
exercise of these inherent powers by the President are, at any particular time, a function of
historical practice and the political relationship between the President and Congress” and cit-
ing “instances of presidential uses of military force abroad in the absence of prior congres-
sional approval[,]” ranging from suppression of pirates to protection of American lives
abroad).

12. For much of the last several decades, these two theories were espoused mainly by competing
political parties occupying the White House and thus the Office of Legal Counsel (OLC). The
aggressive self-defense theory is associated most starkly with the George W. Bush Admin-
istration’s OLC. See Terrorism Opinion, supra note 6, at 188-89; Iraq Opinion, supra note 6,
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administrations, can be classified as the “self-defense” theory. While in theory
self-defense derives most clearly from the “repel attacks” authority, the self-de-
fense justifications that the executive branch has espoused over the last several
decades bear little resemblance to that early concept.'® The executive branch has
extended that theory to justify a range of actions far beyond the immediate de-
fense of the homeland, especially in the aftermath of 9/11, when OLC issued
opinions endorsing unilateral presidential power to engage in “anticipatory self
defense” in Iraq and to use force “preemptively against terrorist organizations or
the states that harbor or support them, whether or not they can be linked to the
specific terrorist incidents of September 11.”'* The implication of the first: the
President could on his own authority order a full scale ground invasion of a sov-
ereign nation that had not attacked us. The implication of the second: the Pres-
ident could use force anywhere in the world against any actor or state or take
“whatever actions he deems appropriate to pre-empt or respond to terrorist
threats.”'> These are aggressive readings of self-defense, no doubt, but they are
familiar moves —taking a small grant of power and expanding upon it until it
bears little resemblance to the original delegation. We see the executive branch
make analogous moves regularly with statutes in the war powers space. As one
example, the executive branch’s current interpretation of its 2001 statutory au-
thority to use force extends to groups such as ISIS that did not exist until many
years after that statute was enacted.

The more nuanced of the government’s theories legitimating unilateral ac-
tion is what I will refer to as the “not war” or “not a war in the constitutional
sense” theory. Under this second theory, the President is justified in using force
unilaterally so long as it does not cross some constitutional line where Congress’s

at 150-52. The “nature, scope, and duration” test was deployed solely by Democratic OLCs
until that office used it to justify strikes on Syria in 2018. See Apr. 2018 Airstrikes Against
Syrian Chem.-Weapons Facilities, 42 Op. O.L.C., slip op. at 18-22 (May 31, 2018) [hereinafter
Syria Opinion].

13.  See, e.g., Terrorism Opinion, supra note 7 (offering a particularly expansive view of the Presi-
dent’s power to unilaterally conduct military action based in self-defense). The executive
branch’s conception of self-defense for the purposes of justifying presidential power to act
unilaterally may or may not align with its understanding of the international law term of art
by the same name. See, e.g., UN Charter art. 51. But given that in recognizing the right of
states to engage in self-defense, international law is silent on who within the state would make
the decision regarding when to do so, there is little reason to assume the President’s unilateral
authority vis-a-vis Congress aligns more or less with the United States’s authority to act as a
whole. Moreover, given the U.S. executive branch’s aggressive understanding of the state’s
right to act in self-defense as a matter of international law, imputing the entirety of those
claims to the President’s Article II authority would be a fairly broad domestic claim of power
for the President that would certainly include “wars in the constitutional sense.”

14. Iraq Opinion, supra note 6, at 144; Terrorism Opinion, supra note 6, at 188.

15.  Iraq Opinion, supra note 6, at 213.
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“declare war” power starts. In other words, the Constitution’s designation of
Congress as the branch of government with the responsibility to “declare war” is
read as an implied grant of power to the executive branch to do, at the very least,
anything short of war. That is the first constraint-as-power move. Having em-
braced this argument, the executive must then determine what counts as “war”
under the Constitution.

B. The Nature, Scope, and Duration Test

The “not war” theory embodied different parameters in its early incarnations
within the government until it took on more definitive shape. It crops up in in-
ternal government memos from as early as 1965, in which we can spot the pre-
cursors of a test for determining when the “not war” theory applied. That test
was finally articulated in a 1994 opinion by Walter Dellinger, then the head of
OLC, the principal arbiter of presidential power questions for the executive
branch.'” In that opinion, Dellinger first laid out what is now the deeply rooted
“nature, scope, and duration” test for determining whether U.S. actions rise to
“‘war’ in the constitutional sense.”'® At that time, Dellinger was writing against
a backdrop of internal historical embrace by executive-branch actors of the Pres-
ident’s power to act unilaterally as long as he stayed below some “war” threshold.
At what Professor Waxman calls the “high water mark” of executive unilateral-
ism,"'® the “not war” theory had been used to justify President Truman’s unilat-
eral commitment of troops to support the United Nations’ (U.N.) campaign in
the Korean War under the theory that a U.N. “police action” was not a “war” per
se.?’ By contrast, while the Dellinger memo did justify the unilateral use of force
in a particular context—in that case to remove the military government which
came to power in the 1991 coup in Haiti and reinstall the democratically elected
leadership —it was also careful in crafting both requirements for and limits on
the use of that test. In particular, the Dellinger test was notable for placing a clear
constitutional constraint on the President’s unilateral power to use force, a

16.  See Memorandum from Attorney General Katzenbach to President Johnson (June 10, 1965),
in 2 FOREIGN RELATIONS OF THE UNITED STATES, 1964-1968, at 751, 753 (Glenn W. LaFantasie
ed., 1996) (distinguishing the President’s proposed course of action from an “all-out war,”
which would require congressional authorization).

17.  Deployment of U.S. Armed Forces into Haiti, 18 Op. O.L.C. 173, 173 (1994) [hereinafter Haiti
Opinion].

18. Id. at 173, 177-79.

19. Matthew C. Waxman, War Powers Reform: A Skeptical View, 133 YALEL.].F. 776, 779 (2024).

20. Authority of the President to Repel the Attack in Korea (July 3, 1950), 23 DEP'T ST. BULL. 173,
174 (1950).
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recognition that the executive branch had only nodded at internally in the pre-
ceding era.*!

Dellinger’s 1994 opinion represented a significant step for the executive
branch: first in publicly recognizing a constitutional constraint on the President’s
power to use force unilaterally, and second, in establishing a test that continues
in use today for determining where that constitutional line is drawn.?* That test
incorporated specific constraints: the “nature, scope, and duration of the antici-
pated deployment” would be carefully examined to ensure that it fell below the
threshold of “‘war’ in the constitutional sense.”** The opinion noted other fac-
tors that featured in its determination that unilateral action was justified, includ-
ing that the deployment took place “with the full consent of the legitimate gov-
ernment of the country involved,” that it “did not involve the risk of major or
prolonged hostilities or serious casualties to either the United States or Haiti,”
and that there would be a limited risk of resistance. The opinion also took care
to note the lack of “extreme use of force, as for example preparatory bombard-
ment.”**

Over time, those factors have fallen by the wayside in subsequent discussion
of and reliance on this test, and as a result the constraints built into the test have
been eroded.*® Subsequent OLCs have deployed the 1994 “nature, scope, and
duration” test to justify everything from the targeted killing of a foreign state’s
general abroad,?® to the extended bombing of Libya in support of a multilateral
mission that ultimately facilitated the overthrowing of a government,*” to air
strikes in Syria in the interests of humanitarian intervention.?® A feature named
as a particular constraining factor in one opinion —such as consent from the rec-
ognized government in the Haiti opinion, or the existence of U.N. Security

21. For an excellent canvassing of the history of government war powers memoranda over the
second half of the twentieth century, see generally Scott R. Anderson, Taiwan, War Powers,
and Constitutional Crisis, 64 VA. J. INT'L L. 171 (2023).

22. Haiti Opinion, supra note 17, at 173.

23. Id.

24. Id. at173,177-79.

25. In prior work I have analyzed how and why government legal opinions may lead to a ratchet-
ing up of claims to executive power over time. See, e.g., Rebecca Ingber, The Obama War Pow-
ers Legacy and the Internal Forces that Entrench Executive Power, 110 AM. J. INT'LL. 680, 690-91
(2016).

26. Jan. 2020 Airstrike in Iraq Against Qassem Soleimani, Op. O.L.C. (2020), https://
www.justice.gov/d9/2023-04/2020-03-10_soleimani_airstrike redacted_2021.pdf [https://
perma.cc/3WS9-Y6CQ].

27. Auth. to Use Mil. Force in Libya, 35 Op. O.L.C. 20 (2011) [hereinafter Libya Opinion].

28. Apr. 2018 Airstrike Against Syrian Chem.-Weapons Facilities, 42 Op. O.L.C. (May 31, 2018)
(slip op.).
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Council authorization in the Libya opinion — later goes unmentioned in a similar
future context where the government has not so consented or the Security Coun-
cil has not authorized force, as seen in the 2018 opinion justifying air strikes
against Syria.*’

There are various means by which this dilution of constraints occurs over
time. One is a problem inherent in any factors test. As discussed above, the 1994
Haiti opinion included several critical factors that were relevant to a determina-
tion that the President could use force without Congress, without stating that
any one factor was necessary or sufficient. The next time OLC needed to make a
determination, it may not have seemed a significant stretch to find authority
when several if not all of the factors were present. But when this process is re-
peated and factors are often dropped and rarely added, the test is watered down
over time.

I have written previously about a related cause of constraint-erosion: the
norm against written redlines in these OLC memoranda.?® Legal advice denying
the President authority is rarely memorialized —in part because if it staves off
action, then the advice is no longer needed —and when OLC does enshrine its
guidance in writing, it tends to restrict its response to only the question before
it.>! The latter practice is familiar to lawyers as a tenant of judicial decision-mak-
ing, and thus can be understood as connected to the cultural belief within OLC
that it is the quasi-judiciary for the executive branch.** But unlike OLC lawyers,
judges do memorialize their “nos.” And the above two factors together mean that
the OLC law of the executive contains few written redlines. I have described how
this results in a slow accretion of executive power as follows:

Considering how lawyers address novel questions, by comparing new
scenarios to old precedents, this lack of written redlines means that over
time new lawyers have only those opinions authorizing action on which
to build and draw analogies. One can readily envision how small incre-
mental extensions of precedents in one direction can build over time to a
significant expansion of power.**

29. Compare, e.g., Haiti Opinion, supra note 17, at 173 (relying in part on government consent),
and Libya Opinion, infra note 38, at 24-25 (relying in part on the fact that force was authorized
by the U.N. when considering the nature, scope, and duration test), with Syria Opinion, supra
note 12, at 1, 10-11, 14 (finding humanitarian intervention authorized despite the lack of Se-
curity Council authorization or consent from the government).

30. Ingber, supra note 25, at 689.
31, Seeid. at 690.

32. Id.

33. Id. at 690-91.
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Today the nature, scope, and duration test is deployed by government law-
yers as a broad source of authority to act up until a bar that always seems to be
just a little higher than the operation they seek to justify. The constraints that
Dellinger and even his predecessors considered part of the test have been pro-
gressively eroded one by one such that they no longer serve as a meaningful con-
straint on the President’s unilateral use of force. Instead, today the nature, scope,
and duration test is deployed primarily as a theory for justifying unilateral ac-
tion.

C. Reading Authority into Statutory Constraints

On top of this broad understanding of the President’s constitutional author-
ity, the executive branch has also interpreted its delegated statutory authority
aggressively, either to assert additional layers of independent authority or as
“belt and suspenders” to bolster its constitutional claims. Like the executive
branch’s aggressive reading of its inherent self-defense authorities, its expansive
interpretation of congressional authorizations to use military force over the last
two decades has been a regular subject of critique.®* Any congressional attempts
to dial back that power grab will need to contend with the executive branch’s
interpretative moves that read significant authority into any text that can be
claimed as ambiguous. But more insidious again is the executive’s ability to find
power between the lines of statutory constraint.

For example, Congress enacted the WPR in 1973 against a political backdrop
in which it sought to reclaim power in the wake of the Watergate scandal and
subsequent impeachment of President Nixon, the Vietnam War, and rampant
concerns that the President had been dishonest with Congress in seeking to ex-
pand and continue the war.>*> The WPR was Congress’s attempt to recover its
primacy over war powers, and it both delineates the “only” circumstances under
which the President holds unilateral power—namely in the face of “a national
emergency created by an attack upon the United States, its territories or posses-
sions, or its armed forces”—and seeks to regulate those limited uses with

34. In prior work, I have written about the executive’s use of theories it created and then invoked,
based in terms like “co-belligerency” and “associated forces,” as a means of justifying an ex-
panded authority under the 2001 AUMEF. See Ingber, Co-Belligerency, supra note 2, at 80-86;
Rebecca Ingber, Legally Sliding into War, JUST SEC. (Mar. 15, 2021), https://www.justsecu-
rity.org/75306/legally-sliding-into-war [https://perma.cc/H9PU-DPHF]; see also Bridge-
man, supra note 2.

35. Michael J. Glennon, Too Far Apart: Repeal the War Powers Resolution, 50 U. MIA. L. REV. 17, 18-
19 (1995); see also Eric Talbot Jensen, Future War and the War Powers Resolution, 29 EMORY
INT'LL. Rev. 499, 502, 517 (2014).
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additional constraints.*® It does not provide any additional power for the Presi-
dent to act unilaterally beyond his independent constitutional authorities. In
fact, the WPR expressly states that it does not provide any independent author-
ity to the President to introduce U.S. forces into hostilities.?” It could not be
clearer in this regard. And yet a string of OLC opinions analyzing presidential
war powers over several decades regularly dismisses Congress’s description of
those limited uses — deriding it as a mere “policy statement” — and instead reads
unilateral authority into the constraints imposed on the President.

According to OLC, Congress in the WPR “implicitly recognized th[e] pres-
idential authority” to act unilaterally not “only” in the face of “a national emer-
gency created by attack upon the United States, its territories or possessions, or
its armed forces,” as Congress stated in that statute, but also in accordance with
the ways the President has acted previously.*® This implicit recognition can be
found, according to OLC, in the regulations the WPR imposes on the President’s
use of force. These include the requirement that, “in the absence of a declaration
of war, the President must report to Congress within forty-eight hours of taking
certain actions, including introduction of U.S. forces ‘into hostilities” or the im-
minent likelihood thereof.?* Another regulation the WPR imposes is colloquially
known in war powers circles as “the clock” —the requirement that, absent con-
gressional blessing, when the President uses force unilaterally, he “generally
must terminate such use of force within sixty days (or ninety days for military
necessity).”*°

Within the text of the WPR, each of these requirements is a constraint on
those already narrow authorities the WPR recognizes the President has

36. War Powers Resolution, 50 U.S.C. § 1541(c) (2018) (“The constitutional powers of the Pres-
ident as Commander-in-Chief to introduce United States Armed Forces into hostilities, or
into situations where imminent involvement in hostilities is clearly indicated by the circum-
stances, are exercised only pursuant to (1) a declaration of war, (2) specific statutory authori-
zation, or (3) a national emergency created by attack upon the United States, its territories or
possessions, or its armed forces.”).

37. War Powers Resolution, 50 U.S.C. § 1547(d) (2018) (“Nothing in this chapter . . . shall be
construed as granting any authority to the President with respect to the introduction of United
States Armed Forces into hostilities or into situations wherein involvement in hostilities is
clearly indicated by the circumstances which authority he would not have had in the absence
of this chapter.”).

38. See, e.g., Libya Opinion, at 20, 29-30 (stating that “the president’s constitutional authority
reflects not only the express assignment of powers and responsibilities to the President and
Congress in the Constitution, but also, as noted, the ‘historical gloss’ placed on the Constitu-
tion by two centuries of practice” and that “Congress itself has implicitly recognized this pres-
idential authority” in the WPR).

39. Id. at 30; War Powers Resolution, 50 U.S.C. § 1543(a) (2018).
go. Libya Opinion, supra note 27, at 30 (citing 50 U.S.C. § 1544(b)).
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constitutional authority to deploy unilaterally — namely, “only” when the country
is under attack or Congress has otherwise authorized force. But OLC reads each
of these requirements instead as acknowledgements of the President’s power to
act broadly, subject more or less to these constraints alone. It is as if the initial
“only” language laying out the extent of that power did not exist. In other words,
the reporting requirement and the clock are interpreted as implicit legislative
grants of or acquiescence in the President’s power to use force unilaterally at least
up to sixty days.*' Congress’s attempt in the WPR to reset the balance of powers
and to rein in the President’s unilateral use of force is thus understood by the
President’s lawyers as acceptance of the President’s power to continue using force
unilaterally well beyond the Act’s express narrow exceptions.

That itself might have been a reasonable interpretive move —regulation of
action as recognition of authority to act—were it not for the fact that the Act
specifically lays out those circumstances under which it understands the Presi-
dent as having the power to act unilaterally.*> And if OLC’s disregard for that
statement as either “incomplete” or nonbinding is correct, then we might never-
theless consider the WPR's later statement that nothing in the statute should be
read to empower the President beyond his existing authorities as suggesting the
WPR is not intended to be read as doing precisely that.** Given that Congress
both explicitly laid out those specific circumstances it viewed as falling within
the President’s unilateral authority and reiterated that the statute should not be
read as empowering the President, there is little argument in favor of reading its
regulation of the President’s constitutional authority as condoning power be-
yond it.

#. Furthermore, executive-branch lawyers have found ways to avoid running out the WPR
“clock” —for example by considering each use of force as a discrete operation rather than part
of an ongoing set of hostilities, a bit of legal jujitsu some have referred to as “salami slicing.”
See Brian Finucane, Renewed Tensions in the Persian Gulf: Further War Powers Lessons from the
Tanker War, JusT SEC. (Aug. 16, 2023), https://www.justsecurity.org/87650/renewed-
tensions-in-the-persian-gulf-further-war-powers-lessons-from-the-tanker-war [https://per
ma.cc/8BJU-ZFY7] (describing “salami-slicing” as a means of evading the WPR clock as a
practice that dated to the Reagan-era “Tanker War”); Brian Finucane, Regional Conflict in the
Middle East and the Limitations of the War Powers Resolution, JUST SEC. (Jan. 8, 2024),
https://www.justsecurity.org/91069/regional-conflict-in-the-middle-east-and-the-limita
tions-of-the-war-powers-resolution [https://perma.cc/K2NP-9Z34] (critiquing the practice
vis-a-vis ongoing Biden Administration strikes in the Middle East); see also Jack Goldsmith,
A New Tactic to Avoid War Powers Resolution Time Limits?, LAWFARE (Sept. 2, 2014, 6:54 AM),
https://www.lawfaremedia.org/article/new-tactic-avoid-war-powers-resolution-time-limits
[https://perma.cc/3ML5-SZDG] (critiquing the Obama Administration’s use of this practice
as a “a clever way . . . to gut what little may be left of the WPR’s time limits”).

42. War Powers Resolution, 50 U.S.C. § 1541.
43. War Powers Resolution, 50 U.S.C. § 1547(d).
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D. Reading Authority into International Law Constraints

Finally, as I have explored in prior work, the executive branch at times in-
vokes limits contained in international law as a means of enabling the President
on the domestic front.** The use of international law as an interpretive tool in
understanding both constitutional and legislative text has a long pedigree going
back to the Framers, despite apparent sentiment among recent Supreme Court
nominees that they must denounce it in order to be confirmed.*> When consid-
ering what the Framers and ratifiers meant by “declare war” in the Constitution,
for example, it is eminently reasonable to consider what they understood war to
mean. And these were men who regularly supported their positions with refer-
ences to leading international jurists of their time like Emmerich de Vattel.*®

One might reasonably apply the understanding that international law in-
forms the content of relevant legal terms of art to the modern day. For example,
one might assume that when Congress authorizes the President to use force, it
intends that the President do so against the backdrop of laws of war that the
United States has long recognized (not to mention drafted and promoted) as
regulating the conduct of hostilities. This is consistent with the Supreme Court’s
longstanding Charming Betsy canon of statutory construction, under which stat-
utes should be read not to conflict with international law whenever possible.*”
Thus, for example, if Congress authorizes the President to use force, we do not
take that authorization to include the power to raze a civilian city to the ground.
If Congress authorizes the President to detain enemy soldiers, we might presume
the intention is that they be afforded appropriate treatment under the Geneva
Conventions and other applicable international law rules. In other words, the
international law governing war may—and I would argue does—inform the
outer bounds of the authority Congress intends to delegate to the President and
regulate his use of that authority.

44. Rebecca Ingber, International Law Constraints as Executive Power, 57 HARV. INT'LL.]. 49 (2016).

45.  See User Clip: Judge Gorsuch: International Law, C-SPAN (Mar. 22, 2017), https://www.c-span.
org/video/?c4662743 /user-clip-judge-gorsuch-international-law  [https://perma.cc/RFF4-
9oNY4]; PBS NewsHour, WATCH: Sen. Chuck Grassley Questions Jackson About International
Law, YOUTUBE (Mar. 22, 2022), https://www.youtube.com/watch?v=H490owoKfQig [https:
//perma.cc/ WE4P-RSXE].

46. See, e.g., U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 463 n.12 (1978) (noting that
“Benjamin Franklin acknowledged receipt of three copies of a new edition, in French, of Vat-
tel’s Law of Nations and remarked that the book ‘has been continually in the hands of the
members of our Congress now sitting . .. .””).

47. See Murray v. Schooner Charming Betsy, 6 U.S. 64, 118 (1804); see also Harford Fire Ins. Co.
v. California, 509 U.S. 764, 814-16 (reiterating the Charming Betsy holding).
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But this is not the only way the executive branch and others have looked to
international law to inform the President’s authority. At times, and in a move
similar to that described above with the war powers clock, executive-branch law-
yers, judges, and others have looked to international law, which regulates the
state as a whole, as the sole outer limit on the President’s authority, thus running
roughshod over domestic separation-of-powers concerns or other domestic law
constraints. As I discuss below, this may take the form of reading implicit addi-
tional authority into a domestic grant of power, or swapping out the more per-
missive rules of international law for a more restrictive domestic law regime, or
even gesturing at a vague international law concept to provide a smokescreen for
an amorphous power grab.

For example, in addressing the President’s detention authority in the conflict
with al Qaeda, both the executive branch and courts have looked to international
law to inform the President’s statutory authority under the 2001 AUMF. That
statute explicitly authorizes the President to use force against al Qaeda, but it is
silent on the question of detention.*® Thus, in the first 9/11-related habeas case
to reach the Supreme Court, there existed no explicit statutory authority grant-
ing the President authority to detain in that conflict.* Instead, the Court looked
to the only statute on the books, the 2001 AUMF, and read into the text author-
izing force the separate power to detain.*° In order to do so, the Hamdi plurality
looked to prohibitions under international law — specifically the rule stating that
detainees must be released at the end of hostilities.>' That rule provides an outer
limit on states’ detention of soldiers in armed conflict. The Court took that outer
limit on the state and read it into the domestic statute an additional grant of
power to the President, holding that the AUMF gave the President authority to
hold detainees up until the end of the conflict, the point at which international
law would require their release.*

Similarly, the executive branch has turned to limits found in the international
laws of war to entirely replace otherwise-applicable domestic law rules. In a 2010
memorandum justifying the targeted killing abroad of a U.S. citizen accused of
plotting terrorist attacks against the United States, government lawyers argued
that certain constitutional and statutory protections and prohibitions could be
satisfied if —and only if—the individual was a lawful target as a matter of

48. Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001).
49. Hamdiv. Rumsfeld, 542 U.S. 507, 517 (2004).

so. Id.

51 Id. at 520.

s52. Id. at 521; see Ingber, supra note 44, at 63.
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international law.>® In each of these circumstances, the government was not ar-
guing that no law applied. Rather, it sought freedom to act up until the limits of
what international law permitted. And while international law does impose con-
straints on a state’s wartime actions, these are inherently permissive rules. Unlike
normal U.S. statutory or constitutional law, the international laws of war permit
detention without trial. They permit killing that would otherwise be murder.
Simply swapping out domestic constraints for international law in such cases —
or interpreting domestic authority to expand to the limits of international law —
often means relying on an extremely permissive legal regime as the only con-
straint on actions that would otherwise be heavily circumscribed.

And in the context of interpreting the breadth of groups covered by the 2001
AUME, the executive branch has gestured at a concept of “co-belligerency” that
it purports to draw from international law.>* Under the Executive’s theory, Con-
gress surely intended the 2001 statute as authorization for the President to use
force against not just those groups that planned the attacks of 9/11, but also any
groups that joined them. Pushed to develop a more concrete theory, the govern-
ment explained to courts and others that a concept drawn from the international
law governing war between states should be imported into a conflict with a non-
state actor, and then should be used to inform —and in fact to expand — the Pres-
ident’s authority vis-a-vis Congress as a matter of the domestic separation of
powers. If this were not sufficiently tenuous, the international law theory itself
was obsolete. But the gesture at constraints drawn from a body of international
law too obscure for the courts to examine closely was sufficient to get the courts
off the government’s back, and the expansive interpretation stands to date.>®

International law plays a critical role, of course, in regulating states at war,
and this is particularly so in the interaction between states. But international law
does not generally address the way states set up their legal systems internally, and
it certainly does not speak to the proper allocation of power between the Presi-
dent and Congress. It may well be a useful interpretive tool for shedding light
on the intentions of the Framers or the expected outer limits of a delegation of
wartime power, but it is not a stand-alone replacement for domestic legal au-
thorities and constraints. International law is not intended as a sole constraint
on a leader’s domestic powers or as a means of allocating internal authorities,
and thus it is inherently not up to those tasks. Furthermore, in the United States
in particular, the executive branch exercises virtually total control over

53. Ingber, supra note 44, at 49-51; Memorandum for the Attorney General Re: Applicability of
Federal Criminal Laws and the Constitution to Contemplated Lethal Operations Against
Shaykh Anwar al-Aulaqi 31-35 (July 16, 2010).

s54. For an extensive discussion of this concept, see Ingber, supra note 2.

55.  See id.
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international law interpretation, especially in the wartime space, and it has been
known to push the boundaries beyond what other states accept as black-letter
law. The courts, Congress, and others charged with checking the executive
branch frequently lack the expertise or the will necessary to understand let alone
tully engage with the Executive’s interpretation. These features together make it
that much more dangerous for the Executive to deploy international law as the
only constraint on its action or as determinative of its power vis-a-vis Con-
gress.>°

Rarely do the interpretive moves I discuss in this Section represent bald
power grabs alone. Assertions of power are typically interwoven with consider-
ations of constraint. And it is in part for this reason that many of these moves fly
beneath the radar. Even the lawyers pointing to constraints as authority may not
realize the extent to which they are deploying the limits contained in statutes,
the Constitution, or international law as affirmative power to act up to those lim-
its. The executive branch’s use of constraint as power is a nuanced tool and one
that develops and evolves as lawyers — often in perfectly good faith and under
pressing circumstances —try to noodle out whether the President can take one
more incremental step beyond what they have done before.

. THE DISPERSAL OF EXECUTIVE WAR POWERS WITHIN
THE EXECUTIVE BRANCH

The risks of presidential unilateralism may appear problematic enough when
the concern is that one person, the elected President, is taking upon himself the
right to decide whether to bring the country to war. But while presidential “uni-
lateralism” of this sort cuts out the collective decision-making body that is Con-
gress, it is in fact less of a solitary endeavor than the word “unilateral” suggests.
Most decisions made by “the President” go through an extensive bureaucratic
interagency process before ever reaching his desk. Typically decisions to use force
made at the presidential level involve a decision-making process run by the Na-
tional Security Council with input from not only the Pentagon but the intelli-
gence community, the Department of Justice, and the State Department, which
brings foreign policy expertise, regional familiarity, and diplomatic considera-
tions and reflection on potential consequences. Feeding into this policy process
is an analogous interagency legal process known as the “Lawyer’s Group,” com-
prised of lawyers from these same agencies. Some have suggested that this

56. For a discussion of the dangers in this approach, see Ingber, supra note 44.
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internal process is a second-best replica of the traditional checks and balances of
the courts and Congress.®”

The problem of executive-branch unilateralism extends far beyond this par-
adigm of presidential decision-making. It is not always the elected and very pub-
lic President of the United States and their senior advisers making these deci-
sions with the benefits of vetting by expert agencies. Instead, certain key
authorities to use force have been delegated to or claimed by lower-level decision
makers dispersed throughout the national security bureaucracy. Those decisions
can engender very little process, if any, throughout the executive-branch bureau-
cracy and often entirely shut out the relevant decision makers and critical experts
from other key agencies who each bring important information and interests to
bear — officials who would be involved were this decision actually happening at
the level of the President. This dispersed decision-making is where the purest
form of unilateralism lies, and it means that at times, a decision to act that could
ultimately draw the country into war rests in the hands of a lower-level soldier
in the field.

Debates over the allocation of war powers tend to conjure a binary choice
between Congress and the President and thus miss this problem of intraexecu-
tive power dispersal entirely. The question is typically posed as, “Should the
President decide whether to bring the United States to war, or should Con-
gress?” But executive-branch exercises of power are not all equal, and do not all
involve the President issuing a directive or even making a single decision. Uni-
lateralism by the executive branch includes not just presidential decisions but
also decisions and actions taken by much lower-level executive-branch actors.
From cyber operations to more traditional uses of force, from formal sub-dele-
gations to organic power grabs, lower-level actors throughout the executive
branch hold the power to take action that may bring the country to war without
the President weighing in at all.

The dispersal of executive power down throughout the executive branch
takes many forms. As I have discussed in prior work, executive-branch power is
often “sub-delegated” or “sub-allocated”® to lower-level officials within the ex-
ecutive branch.>® “These sub-allocations may be ephemeral or longstanding,

57. For a discussion of the literature discussing internal executive checks and balances, see Re-
becca Ingber, Interpretation Catalysts and Executive Branch Legal Decisionmaking, 38 YALE J.
INT’L L. 359, 360-63 (2013).

58. “Sub-allocations” is a broader term and thus more apt, because the power dispersal I describe
“arise[s] from more than clear grants of power—including the creation of structures, pro-
cesses, and established norms for acting that allocate power . . . .” See Ingber, Bureaucratic Re-
sistance and the National Security State, supra note 5, at 184.

59. See id. For an extensive treatment of sub-delegation in the national security space, see Ashley
Decks, Sub-delegating National Security Powers, 172 U. PA. L. REV. (forthcoming 2024).
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formal or informal, intentionally created or organic, written or unwritten, and
they may derive from presidents and other political actors both present and
past.”®°

Sub-allocations of power exist throughout the executive branch and are a
necessary component of complex governing within the modern administrative
state. It is self-evident that it is simply impossible for presidents or even their
closest advisers to play a role in every decision that happens throughout the ex-
ecutive branch. It should not come as a surprise then that war powers decisions
are also often dispersed. Yet discussions surrounding the allocation of war pow-
ers rarely grapple with the pragmatic reality that the Executive’s deployment of
such powers is not always wielded by the President’s own hands.®' The risks of
a lower-level unelected official bringing the country to war are not negligible. In
fact, we are and have been at war initiated under just such circumstances.® If a
primary concern about presidential unilateralism is the lack of collective deci-
sion-making by elected officials, the threat of going to war on the sole decision
of a commander in the field or an operator at Cybercom compounds these haz-
ards exponentially.

Scholarship about executive-branch sub-delegation and sub-allocation is
stymied by the fact that many sub-delegations in the national security space are
classified.®® I draw my examples from entirely public unclassified sources, which
necessarily constrains the discussion. This lack of transparency and concomitant
difficulty engaging in open analysis is one of many challenges and hazards posed
by this dispersal of the power to make war. I will focus here on two different
forms of sub-allocations: formal and organic. Formal sub-allocations may
(though need not) arise via explicit, written sub-delegations of authority. These
are often signed off on by the President himself, or one of his predecessors, after
deliberation at the highest levels of the administration. The Trump Administra-
tion engendered significant debate when it loosened the Obama-era requirement
of a direct presidential decision for lethal actions taken outside active warzones
on the basis that DOD should be allowed to act more quickly and without cen-
tralized review.®* Similar consternation about the lack of presidential

60. Ingber, Bureaucratic Resistance, supra note 58, at 184.

61.  See Deeks, supra note 59, at 12 (arguing that members of Congress seem to expect that the
President will personally make decisions regarding the use of force under the authorizations
to use force that they enact).

62. See discussion of the escalation from limited unit self-defense strikes to war with al Shabab,
infra note 73 and accompanying text.

63. See Deeks, supra note 59, at 7.

64. See Procedures for Approving Direct Action Against Terrorist Targets Located Outside the United
States and Areas of Active Hostilities, EXEC. OFF. OF THE PRESIDENT (May 22, 2013),
https://www.justice.gov/oip/foia-library/procedures_for_approving_direct_action_against
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accountability and interagency deliberation occurred when President Trump del-
egated the power to set force management levels in Iraq, Syria, and Afghanistan
to the Secretary of Defense.

In addition to these formal, top-down delegations of power, sub-allocations
also occur when lower-level actors acquire power organically. One such example
is the development of informal customary authorities that DOD and military of-
ficials have claimed for themselves, like the evolving doctrine of unit self-de-
fense®® and the designation of partner forces as eligible for “collective” self-de-
tense. The basic concept of unit self-defense holds that “a commander, or an
individual soldier, sailor or airman [has] the automatic authority to defend his
or her unit, or him or herself, in certain well defined circumstances.”®” The U.S.
military’s standing rules of engagement, issued by the Joint Chiefs, assert that
“[u]nit commanders always retain the inherent right and obligation to exercise
unit self-defense in response to a hostile act or demonstrated hostile intent.”®®
As T have elaborated elsewhere, such a broad automatic delegation of power

_terrorist_targets/download [https://perma.cc/6WX9-3AKS]; Principles, Standards, and
Procedures for U.S. Direct Action Against Terrorist Targets EXEC. OFF. OF THE PRESIDENT (2017)
[hereinafter Trump PSP], https://www.aclu.org/sites/default/files/field_document/2021-4-
30_psp_foia_final.pdf [https://perma.cc/W8K5-Ns4H]. For contemporaneous reports on
the Trump Administration’s changes, see Charlie Savage & Eric Schmitt, Trump Poised to Drop
Some Limits on Drone Strikes and Commando Raids, N.Y. TIMES (Sept. 21, 2017),
https://www.nytimes.com/2017/09/21/us/politics/trump-drone-strikes-commando-raids-
rules.html [https://perma.cc/4YME-LA6F]; and Greg Jaffe & Karen DeYoung, Trump
Administration Reviewing Ways to Make It Easier to Launch Drone Strikes, WASH. POST (Mar. 13,
2017), https://www.washingtonpost.com/world/national-security/trump-administration-re
viewing-ways-to-make-it-easier-to-launch-drone-strikes/2017/03 /13 /ac39cedo-07f8-11e7-
b77¢c-0047d15a24e0_story.html [https://perma.cc/NFZ6-2AD4] (“‘A big goal is getting the
White House out of the way of itself, said a senior U.S. official, who spoke on the condition
of anonymity to discuss internal administration debates. ‘The president believes too much has
been centralized in the White House, and he wants to push decisions down to the agencies.”).

65. See Michael R. Gordon, Trump Gives Mattis Authority to Send More Troops to Afghanistan, N.Y.
TIMES (June 13, 2017), https://www.nytimes.com/2017/06/13/world/asia/mattis-afghani-
stan-military.html [https://perma.cc/8QBV-sHPF].

66. For early accounts of unit self-defense and attempts to place the concept within international
law, see Charles P. Trumbull IV, The Basis of Unit Self-Defense and Implications for the Use of
Force, 23 DUKE J. COMPAR. & INT'L L. 121 (2012) (arguing that the right is grounded in cus-
tomary international law); Dale Stephens, Rules of Engagement and the Concept of Unit Self
Defense, 45 NAVAL L. REV. 126 (1998) (same).

67. Stephens, supra note 66, at 126.

68. CHAIRMAN OF THE JOINT CHIEFS OF STAFF INSTRUCTION, CJCSI 3121.01B, STANDING RULES OF
ENGAGEMENT / STANDING RULES FOR THE USE OF FORCE FOR U.S. FORCES 2 (June 13, 2005)
[hereinafter STANDING RULES OF ENGAGEMENT], https://www.esd.whs.mil/Portals/s4/Doc-

uments/FOID/Reading%20Room/Joint_Staff/20-F-1436_FINAL RELEASE.pdf
[https://perma.cc/EE3E-YCJV].
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provides “a significant mechanism for escalation of conflict, whether intentional
or not.”®’

The risk of escalation comes into sharp relief when one considers the fraught
circumstances into which the United States has deployed and stationed (and
continues to station) its troops for extended periods. The initial international
law basis for deploying troops to a particular location abroad may be based in
consent or national self-defense, and the domestic legal basis might be constitu-
tional or statutory. But once there, U.S. troops stationed in, say, Iraq or Syria
may (and have) become targets for a variety of actors against whom the Presi-
dent had not previously decided to use force.”” Under the concept of unit self-
defense, U.S. troops may respond immediately “to a hostile act or [even] demon-
strated hostile intent,” without necessarily running the decision back up the
chain at home.”" This is not to say that the President and high-level decision
makers in Washington are never involved in such decisions. For example, recent
strikes against Iran-aligned groups in Syria and Iraq were reportedly ordered by
the President in response to an attack in Jordan that killed three U.S. soldiers.”
The incredibly fraught array of policy considerations, expertise, and risk assess-
ments that ideally feed into such a decision to use force —as well as how to do so
and where —highlights just how significant it is that these decisions are ever
made at the ground level. And this latest round of attacks is not happening in a
void; rather this conflict is escalating against a backdrop of years of back and
forth that has included decisions made by commanders in the field in the name
of unit self-defense.”

69. Ingber, Legally Sliding into War, supra note 34.

70. See, e.g., Eric Schmitt, U.S. Strikes Iranian-Linked Targets in Syria, N.Y. TIMES (Oct. 26, 2023),
https://www.nytimes.com/2023/10/26/us/politics /us-strikes-iran-syria-iraq.html [https://
perma.cc/JX2S-MZWW] (describing U.S. retaliatory strikes responding to attacks by Iran-
backed proxies in Iraq and Syria in the Israel-Hamas conflict) ; Helene Cooper & Eric Schmitt,
U.S. Airstrikes in Syria Target Iran-Backed Militias that Rocketed American Troops in Iraq, N.Y.
TIMES (Feb. 25, 2021), https://www.nytimes.com/2021/02/26/us/politics/biden-syria-air-
strike-iran.html [https://perma.cc/XX9B-AYEU] (describing U.S. strikes on Iran-backed
proxies in Syria in response to rocket attacks on U.S. forces in Iraq); Lara Seligman, 19 U.S.
Troops Diagnosed with Traumatic Brain Injury Following Attacks in Iraq and Syria, POLITICO (Oct.
25, 2023), https://www.politico.com/news/2023/10/25/several-u-s-troops-report-brain-in-
jury-from-attacks-in-irag-and-syria-0012348s [https://perma.cc/7REC-WHK4] (outlining
the injuries suffered by U.S. troops from the 2023 rocket and drone attacks by Iran-backed
forces).

7. See STANDING RULES OF ENGAGEMENT, supra note 68.

72.  See Helene Cooper, Eric Schmitt & Julian E. Barnes, U.S. Conducts Retaliatory Strikes Against
Iranian Proxies as War Deepens, N.Y. TIMES (Feb. 2, 2024), https://www.nytimes.com/
2024/02/02/us/politics/us-strikes-iranian-proxies.html [https://perma.cc/RML9-HNHV].

73.  See Ingber, Legally Sliding into War, supra note 34 (discussing in 2019 the risk that these tit-
for-tat strikes posed to escalating tensions with Iran).
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The DOD concept of “collective unit self-defense” or “ancillary self-defense”
attenuates the decision to use force further still from Washington decision mak-
ers. Under collective unit self-defense, U.S. forces may extend their authority to
engage in unit self-defense to defense of “partner” forces —including both state
and nonstate actors.” The implications are enormous. There is no publicly avail-
able mechanism for designating a partner force as eligible for such U.S. protec-
tion, nor clarity on who within the executive branch would make such a deter-
mination in the moment.” The implication is that an individual or commander
stationed abroad as part of a particular mission could make a game-time decision
to use force in defense of some other entity (be it a state force or some undefined
nonstate actor) for purposes bearing little or no connection to the underlying
U.S. mission, without any input from the President, the White House, other
agencies, or even the civilian leadership at DOD, let alone Congress.

Some of these assertions of power are fairly recent. Collective unit self-de-
fense is a relatively novel concept. Professor Oona A. Hathaway notes its use in
2017, “when the United States announced military operations in defense of the
Syrian Democratic Forces (SDF), a coalition of ethnic militia and anti-govern-
ment groups operating in North and East Syria with which the United States
had partnered since 2015.”7® Its provenance likely dates back further, at least to
the 2016 airstrikes against al Shabab in Somalia, in which U.S. forces defended
the strikes as “unit self-defense — of both U.S. and [African Union Mission in
Somalia] forces.””” The al Shabab case provides a cautionary tale: within a few
short months of taking these strikes in unit or collective unit self-defense, the
United States had classified al Shabab as an “associated force” in the conflict with

74. See, e.g., Letter from Sen. Tim Kaine to James Mattis, Sec’y of Def. (Oct. 2, 2018),
https://www.kaine.senate.gov/press-releases/kaine-presses-trump-administration-on-the-
expansive-use-of-collective-self-defense-to-justify-military-action-that-bypasses-congress
[https://perma.cc/LM2T-HZMY] (citing a Department of Defense letter as stating, “[CJol-
lective self-defense in this context means extension of U.S. unit self-defense to foreign or ir-
regular partner forces or persons”); see also Jack Goldsmith, The Middle East and the President’s
Sweeping Power Over Self-Defense, LAWFARE (Oct. 23, 2023), https://www.lawfareme-
dia.org/article/the-middle-east-and-the-president-s-sweeping-power-over-self-defense
[https://perma.cc/2FX8-K22W] (describing the executive branch’s assertion of self-defense
power, including as it relates to partners).

75. The Secretary of Defense is required to report to Congress within forty-eight hours when “a
foreign partner force has been designated as eligible for the provision of collective self-de-
fense. 10 U.S.C. § 130f (2018).

76. Oona A. Hathaway, How the Expansion of “Self-Defense” Has Undermined Constraints on the Use
of Force, JUST SEC. (Sept. 18, 2023), https://www.justsecurity.org/88346/the-expansion-of-
self-defense [https://perma.cc/sNNo9-M3KZ].

77. Ingber, Legally Sliding into War, supra note 34.
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al Qaeda, thus bringing it fully within the ambit of war with the United States.”®
In other words, the executive branch asserted the domestic legal authority to
continue using force against al Shabab indefinitely, with no need for a specific
authorization from Congress —from that point forward, it would read that au-
thority into the 2001 AUMF.

Notably, while centralization in the President is seen as a more efficient
means of action when compared with congressional involvement in war powers
decisions, that very centralization of decision-making is viewed as a roadblock
to action by those within the executive branch who favor speed. Presidential con-
trol is viewed as bringing with it interagency process and the need to grapple
with differences of views among differing stakeholders, as well as the resulting
delays that such process entails —in short many of the features often associated
with congressional involvement. Thus, the dispersal of decision-making power
away from the brain stem of the White House and out to the fingertips of the
executive branch is internally viewed as a means of removing roadblocks to effi-
cient action. Some illuminating examples are the Trump-era decisions to loosen
presidential control over decisions about direct action.” These procedural
changes were hailed by those who felt that the prior rules unnecessarily tied the
hands of commanders in the field and criticized by those who wanted to see
greater accountability and diverse input.®°

If we were to lay out actual war powers decision makers along a line chart
and place the features of transparency, accountability, and consideration of di-
verse views on the left side of the chart and efficiency and speed on the right, we
might place congressional control on the far left. But true Presidential control
does not sit on the far-right side of our chart; rather on the chart of actual deci-
sion makers, Presidential control is in the middle. The far-right side of this spec-
trum holds the decision makers in the field as exercising the most efficiency and
speed, and the least of the qualities like transparency, accountability, and wide
airing of views. We can trace a historical path that has moved from congressional
control on the far left, toward presidential control, and now may well be passing
that center and heading toward the right end of the spectrum.

At the core of most war powers debates is a single question: Who is best
positioned to make decisions about bringing the country into war? Those who

78. Report on the Legal and Policy Framework Guiding the United States’ Use of Military Force and
Related National Security Operations, WHITE HOUSE § (Dec. 2016), https://obamawhitehouse.
archives.gov/sites/whitehouse.gov/files/documents/Legal_Policy Report.pdf
[https://perma.cc/3D7]-ZCA3].

79. See Trump PSP, supra note 64.

80. See Christopher Fonzone, Delegating Commander-in-Chief Powers — Where to Strike the Balance,
JusT SEC. (May 30, 2017), https://www.justsecurity.org/41486/delegating-commander-in-
chief-powers-where-strike-balance [https://perma.cc/9AWEF-BV7Q].
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favor the President when compared with Congress often prefer the alacrity and
precision with which they imagine he can act. Those who favor Congress prefer
deliberation and transparency and may also be hoping that additional time will
impose some discipline on what should be a decision of last resort. But there is
an underlying assumption in debates that focus on the President-Congress bi-
nary that the decision maker under either scheme would ultimately be an elected
representative of the people. The existence of formal and organic sub-allocations
of war powers indicates that this assumption is misplaced. And once the complex
reality of internal executive-branch decision-making is laid bare, the factors fa-
voring efficiency and operational flexibility suddenly shift from centralized
power in the President to dispersed power down through the branches of the
executive branch. And the reverse is true as well —the features of accountability,
transparency, and diversity of perspectives feeding into a deliberative process
suddenly favor presidential control when compared to that dispersed power.

Ii. CAN WE CHANGE THE WAR POWERS STATUS QUO?

Efforts to change the war powers status quo must contend not only with a
recalcitrant Congress whose war powers muscles have long since atrophied.
They must also grapple with the reality of aggressive interpretation and deci-
sion-making dispersal that is taking place virtually unchecked within the execu-
tive branch.

The solutions to problems of executive interpretation require a multifaceted
approach with tasks for critics, for members of Congress, and for executive-
branch actors themselves. Scholars and critical government watchers seeking to
sway executive interpretation from the outside or inside when serving in an ad-
ministration must be attuned to and persistent in calling out interpretive over-
reach. They must insist that government lawyers show their work, so to speak,
but that alone is insufficient. They must also demand clarity on the outer limits
of the authority that is being asserted. And they must remain vigilant in recog-
nizing the gradual accretion of power through what might appear to be marginal
steps, and not hesitate to push back on ratcheting up claims to power even when
they may not appear extreme in any one instantiation.

Members of Congress and those focused on congressional reform must both
undertake reforms to the current statutory framework in which they have dele-
gated amorphous, indefinite power to the President, and engage with how exec-
utive-branch lawyers review congressional statutes in practice postenactment.
They must find ways to continuously reassert Congress’s interpretive under-
standing via hearings, litigation, and resolutions, and yes, also statutory fixes
that explicitly grapple with and reject specific executive interpretations. A one-
and-done approach where Congress passes one piece of legislation and then
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ignores how it is interpreted for years to come entirely cedes the floor to execu-
tive-branch lawyers going forward.

The most significant challenges may be for executive-branch officials them-
selves to address, though they could be prompted along by political pressure
from each of the above groups. If the executive branch continues to claim the
mantle of decision-making over war, based on an often-plausible sense that it is
the more responsible branch, then it is going to need to take on the features that
are missing when Congress goes silent. Some of the most significant of these
features include transparency, deliberation, and accountability.

The executive branch should —and outside actors should compel them to—
publish memoranda not only defending their uses of force but also including
explicit red lines explaining where proposed action would have been unlawful.
This will better compel future executive-branch officials to constrain their ac-
tions within those redlines and permit both internal actors and outside govern-
ment watchers to see whether they have in fact done so. For questions involving
the jus ad bellum and other matters of international law, including where an in-
ternational law theory is deployed to interpret domestic authorities, government
lawyers with international law expertise —and in particular the Office of the Le-
gal Adviser at the State Department — should have a decisive role and either sign
off on any international legal theories in the Department of Justice’s memoranda
or, better still, draft and publish their own memoranda on those matters.

These features of transparency and deliberation and especially accountability
are also critical defects of the system of executive sub-delegations. Like the prob-
lem of interpretation, the dispersal of power inside the executive branch will re-
quire a multipronged approach to address. Here, Congress may find common
cause with presidents who wish to impose greater top-down “presidential ad-
ministration” over war powers decision-making.®' There is no world in which
the President of the United States makes all decisions for the executive branch.
But there are unlimited options for structuring the decision-making process in-
side the government, and for raising or lowering the involvement of high-level
actors and relevant expertise. In prior work, I have examined tools Congress has
to manage executive-branch decision-making in the foreign relations and na-
tional security space by creating and tweaking process requirements that em-
power or disempower different actors inside the executive.®* For formal sub-del-
egations of power, Congress might demand information through hearings,
letters, and other means, regarding who within the executive branch has been

81.  See, e.g., Elena Kagan, Presidential Administration, 114 HARv. L. REV. 2245 (2001) (favoring a
model of executive-branch bureaucracy in which the President personally exercises significant
legal and practical control over decision-making).

82.  See Rebecca Ingber, Congressional Administration of Foreign Affairs, 106 VA. L. REV. 395 (2020).
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authorized to make decisions that risk bringing the country to war. These should
explicitly include operations and activities that the executive branch might inter-
pret as falling below use of force, but which could nevertheless pose risks of es-
calation. Some of the examples they uncover may and should prompt reform
efforts in themselves, geared either toward insisting that such decisions be made
at a higher level within the executive branch, or that they involve engagement
with Congress.

Dialing back the informal and organic dispersal of power is more fraught.
DOD’s assertion of broad authority to engage in unit self-defense to protect
troops in ways that could easily escalate into full-blown war will not be politically
palatable for Congress to easily rein in. “Collective” or “ancillary” unit self-de-
fense is much more attenuated and the easier of the two to tackle. At a minimum,
Congress should insist on understanding the Executive’s decision-making pro-
cess for designating groups that are eligible for collective self-defense, request an
up-to-date list of any groups so designated as already required by statute, and
most significantly, it should insist on presidential control over that process. This
last would require a statutory fix from current reporting requirements that go so
far as to acknowledge that these decisions may be made in the field by the “armed
forces” and do not require direction or control from above. Congress could also
simply prohibit the President’s unilateral use of U.S. troops for collective unit
self-defense.®® This would not mean that the United States could never come to
a partner force’s aid; it would simply require that the President come back to
Congress for authorization before doing so, just as he would have to do if he
were contemplating coming to the defense of a foreign nation, like Ukraine, that
was the victim of aggression.

Actual unit self-defense — the ability of a commander or individual soldier to
use force “in response to a hostile act or demonstrated hostile intent” —is natu-
rally charged. Congress and the executive branch could both do a better job of
defining and publishing the parameters and constraints on such action. But
surely U.S. troops we send abroad need to be able to defend themselves. And it
is no less true that certain contexts may involve discretion where the use of force
could lead to unnecessary escalation. This is a foreseeable problem that should
be considered and addressed before placing troops in such a situation. For this
and other reasons, I agree with Professor Waxman that we need more congres-
sional engagement on the leadup to war. In this case, I would specifically propose
heavy engagement on where troops are stationed and when they are sent abroad,
and then regular and periodic reassessments of the merits and risks of their con-
tinued placement. The WPR already requires reporting to Congress when

83. 10 U.S.C. § 130f(f) requires the Secretary of Defense to notify Congress within forty-eight
hours after “a foreign partner force has been designated as eligible for the provision of collec-
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combat-equipped troops are introduced into a new country or their numbers
substantially enlarged,®* and this is one area where we should consider statutory
fixes that would heighten Congress’s engagement in that decision and periodic
review. As part of that engagement, Congress should interrogate the purpose of
the troops being stationed abroad and the cost-benefit analysis to doing so, in-
cluding factoring in the risks of starting or escalating a war, risks that may and
do change over time and must be regularly recalculated. U.S. troops stationed
abroad pose a constant risk of bringing us into conflict—not only because they
may get attacked and prompt political backlash, but also because they may im-
mediately strike back, thus making unilateral decisions about escalating a con-
flict at the micro level before the President has had a chance to consider the mat-
ter, let alone Congress or the American public.

As for executive-branch officials, the features of transparency, deliberation,
and accountability counsel that, at a minimum, decisions that could take the
country to war must come to the President. Unlike decisions made by an opera-
tor or a soldier in the field, decision-making at the presidential level, or even at
the level of other key officials in Washington, typically prompts high-level inter-
agency deliberation. That interagency consultation feeds into the President’s ul-
timate decision, or in cases of agreement sometimes stands in for it, and should
be a regular process for decisions about the use of force. As discussed above,
these processes are typically run by the National Security Council and will in-
clude the policy expertise of the national-security and foreign-policy agencies, as
well as legal guidance from the “Lawyer’s Group” — the mix of high-level lawyers
at the relevant national security agencies who meet weekly and whose legal ad-
vice feeds into the policy process. This process not only facilitates the airing of
concerns and considerations of a range of experts and critical players; it also per-
mits the executive branch to keep track of its reasoning and create a record that
at least theoretically could be shared. It is this last piece that is honored more
often in the breach, but greater transparency about the executive branch’s justi-
fications for waging war is essential and the Lawyer’s Group should find a means
of publishing its legal conclusions. Finally, the accountability prong militates un-
equivocally in favor of the decision to use force lying in the hands of, if not Con-
gress, then at the very least an elected President.

CONCLUSION

The focus of the debate over war powers is, naturally, the allocation of the
power to wage war and Congress’s ceding of that power historically to the Pres-
ident. In this Essay, I have sought to raise attention to two particularly insidious

84. War Powers Resolution, Pub. L. No. 93-148, § 4(a)(2), 87 Stat. 555, 556 (1973).
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problems with the unilateral presidential use of force: the executive branch’s ex-
ploitation of interpretive ambiguity and its dispersal of the power to wage war
to the outer limbs of the bureaucracy. The combination of these two features
means that the vast majority of U.S. uses of force tend to fly under the radar for
most of the American public. My primary concern is not that Congress as an
institution somehow deserves a bigger hand on the wheel; in fact, they often
seem to shun such a role. Rather it is that decisions about leading the country to
war should be happening at the highest and most transparent levels of govern-
ment, where decision makers can consider not only the exigencies of a particular
exchange of fire but also world events and diplomacy and long-term risk, in a
manner that is responsive and accountable to the people. Ultimately, determin-
ing the proper allocation of war powers is so imperative not because of the sig-
nificance of constitutional intent or the balance between executive and legislative
powers but because these are questions about bringing the country to war—lit-
erally life and death, the gravest choices a leader can make.

The decision to wage war should also be one that leaders would prefer to
avoid. And in fact, the use of force is merely one narrow, particularly blunt in-
strument for managing conflict. The United States has other tools and might
have significantly more and better tools if we had a responsible Congress in-
vested in responsible foreign policy more broadly. We know where Congress has
been on the questions of whether to go to war and whether to end it: largely
absent or acquiescent. And perhaps that ship has sailed, never to return. More-
over, I take on board Professor Waxman’s excellent point that greater congres-
sional involvement could in some cases escalate rather than de-escalate a conflict,
in part by spreading the political risk. But it may not be too late, especially if the
American public is itself tiring of endless war, for Congress to focus on investing
in the tools necessary to prevent conflicts from boiling over. Where is Congress
on soft power?

The Russia-Ukraine conflict has placed a glaring spotlight on a reality that
foreign policy experts have long understood: not everything can be solved by
dropping bombs. For decades we have focused on our hammers, and everything
has looked like a nail. Military funding dwarfs the diplomatic arm of the state by
orders of magnitude. At the same time, the Senate regularly holds up State De-
partment confirmations—including, in recent years, of the Ambassador to
China.® We have now found ourselves facing a conflict that policymakers across
the political spectrum understand we cannot fix by jumping in guns blazing. As
aresult, we are suddenly seeing the very people who spent years trying to defund
and dismantle U.S. soft power and international institutions wondering, where

8s5. Zachary Basu, Senate Confirms Nicholas Burns as Ambassador to China, Ax10s (Dec. 16, 2021),
https://www.axios.com/2021/12/16 /senate-china-ambassador-nicholas-burns
[https://perma.cc/QHG8-87K3].
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are these international institutions and foreign policy tools and will they save us?
This is precisely the strategic work of a State Department Legal Adviser, and yet
that position is held up too; the Senate has failed to confirm one since 2018.
Congress should do a better job of engaging with decisions about when the
country goes to war, yes. It should also do a better job of helping the President
keep the wars at bay.

Professor of Law, Cardozo Law School; Senior Fellow, Reiss Center on Law and
Security at NYU School of Law. I recently served as the Counselor on International
Law at the U.S. Department of State, but the views expressed here are my own and do
not necessarily reflect the views of the U.S. Government. I am indebted to Tess Bridge-
man, Ashley Deeks, Stephen Pomper, Jessica Thibodeau, and Matthew Waxman for
excellent conversations and comments on drafts, to the Yale Law Journal editors for
incisive feedback, and to Jake Dow for superb research assistance.

775



