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abstract.  Since the Supreme Court’s 2013 decision in Shelby County v. Holder, a two-part 
test for vote denial liability under Section 2 of the Voting Rights Act (VRA) has emerged. This 
Essay traces the development of that test and assesses its application in the courts. All five courts 
of appeals that have considered this issue nominally agree on the same two-part test under Sec-
tion 2. But their approaches differ in some respects. This Essay describes tension among the 
courts of appeals as to the necessity of (1) statistical evidence regarding the effect of a voting 
practice on voter turnout, and (2) evidence concerning discriminatory intent on the part of a 
state actor. In particular, the Seventh Circuit has suggested that evidence of both factors is re-
quired to establish a Section 2 violation for vote denial, making it an outlier. The Essay ends by 
concluding that the majority of circuits are correct not to have adopted these dual evidentiary 
requirements for Section 2 liability. 

introduction 

In the run-up to the 2012 presidential election, nineteen states passed laws 
making it more difficult to register to vote or cast a ballot.1 Litigation under 
Section 5 of the Voting Rights Act2 blocked or mitigated the effects of several of 
these laws, including voter ID laws in Texas3 and South Carolina,4 as well as 

 

1. Election 2012: Voting Laws Roundup, BRENNAN CTR. FOR JUST. (Oct. 11, 2012), http://www
.brennancenter.org/analysis/election-2012-voting-laws-roundup [http://perma.cc/D8SU 
-WPTN]. 

2. 52 U.S.C. § 10304 (2012). 

3. Texas v. Holder, 888 F. Supp. 2d 113 (D.D.C. 2012), vacated, 133 S. Ct. 2886 (2013). 



the yale law journal forum February 8, 2018 

800 

early voting cutbacks in Florida.5 The Supreme Court’s 2013 decision in Shelby 
County v. Holder,6 however, largely immobilized the federal preclearance protec-
tions of Section 5, which required certain states and local jurisdictions to obtain 
federal approval before making any changes to their voting laws. Justice Gins-
burg famously warned that “[t]hrowing out preclearance when it has worked 
and is continuing to work to stop discriminatory changes [to voting laws] is 
like throwing away your umbrella in a rainstorm because you are not getting 
wet.”7 And, sure enough, the rain came, as fi�een states passed or implemented 
new restrictions on voting leading up to the 2014 midterms.8 Voting rights liti-
gators were thus confronted with the challenge of developing a new legal strat-
egy under a different VRA provision, Section 2.9 

The voting rights community was writing on something of a blank slate 
due to the absence of clear case law under Section 2 concerning restrictions on 
voting. A�er the passage of the VRA in 1965, outright disfranchisement 
through devices like literacy tests became far less common. But while African-
American registration rates in the South skyrocketed immediately, many juris-
dictions continued to deny African Americans a meaningful voice by adopting 
electoral arrangements that canceled out or minimized African-American vot-
ing strength. One particularly prevalent practice was at-large elections, which 
give the majority of a jurisdiction the ability to elect all of the jurisdiction’s rep-
resentatives. More familiar single-member districting arrangements, on the 
other hand, can afford a geographically-concentrated minority group the op-
portunity to elect their preferred candidates from a particular district.10 As the 
Supreme Court explained in Shaw v. Reno, “it soon became apparent that guar-
anteeing equal access to the polls would not suffice to root out other racially 
discriminatory voting practices.”11 

Thus, the VRA—which was originally conceived primarily as a tool to ad-
dress “vote denial” schemes that restrict a person’s ability to “vot[e] or hav[e] 
their votes counted”—was largely repurposed to combat “vote dilution,” i.e. 
 

4. South Carolina v. United States, 898 F. Supp. 2d 30 (D.D.C. 2012). 

5. Florida v. United States, 885 F. Supp. 2d 299 (D.D.C. 2012) (per curiam). 

6. 133 S. Ct. 2612 (2013). 

7. Id. at 2650 (Ginsburg, J., dissenting). 

8. The Battle to Protect the Ballot: Voter Suppression Measures Passed Since 2013, AM. CIV. LIBER-

TIES UNION, http://www.aclu.org/issues/voting-rights/fighting-voter-suppression/battle 
-protect-ballot-voter-suppression-measures [http://perma.cc/A3W4-XCL6] (compiling 
new voting restrictions passed in 2013 and 2014). 

9. 52 U.S.C. § 10301 (2012). 

10. See Dale Ho, Minority Vote Dilution in the Age of Obama, 47 U. RICH. L. REV. 1041, 1054-56 
(2013). 

11. Shaw v. Reno, 509 U.S. 630, 640 (1993). 
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“practices that diminish minorities’ political influence in places where they are 
allowed to vote.”12 In 1982, Section 2 was amended to incorporate a discrimina-
tory results standard, with vote dilution primarily in mind,13 and over the next 
two-plus decades, the vast majority of Section 2 litigation occurred in the vote 
dilution context.14 The bulk of Section 2 case law, therefore, is largely con-
cerned with issues involving the drawing of district lines—which affects the 
weight of votes that are cast—rather than an individual’s ability to register or 
cast a vote in the first place. 

In order to contend with the resurgence of registration and ballot re-
strictions sweeping the country a�er Shelby County was decided, voting rights 
litigators were faced with the formidable task of establishing a clear and robust 
test for vote denial liability under Section 2, and litigated a flurry of new vote 
denial cases under Section 2 in the 2014 and 2016 election cycles.15 Ultimately, 
five courts of appeals rendered decisions in Section 2 vote denial cases, involv-
ing restrictions such as early voting cutbacks in Ohio;16 voter identification re-
quirements in Wisconsin,17 Texas,18 and Virginia;19 restrictions on absentee 
ballots in Arizona;20 the elimination of straight-ticket voting in Michigan;21 

 

12. Daniel P. Tokaji, The New Vote Denial: Where Election Reform Meets the Voting Rights Act, 57 
S.C. L. REV. 689, 691 (2006). 

13. See id. at 692. 

14. Ellen Katz’s comprehensive study of Section 2 litigation between the 1982 and 2006 reau-
thorizations of the VRA catalogued more than 300 Section 2 cases during that period, and 
found a total of only eighteen Section 2 cases concerning vote denial practices. See Dale E. 
Ho, Voting Rights Litigation a�er Shelby County: Mechanics and Standards in Section 2 Vote 
Denial Claims, 17 N.Y.U. J. LEGIS. & PUB. POL’Y 675, 697-98 (2014) (citing Ellen Katz et al., 
Documenting Discrimination in Voting: Judicial Findings Under Section 2 of the Voting Rights Act 
Since 1982, 39 U. MICH. J.L. REFORM 643 (2005); Nicholas O. Stephanopoulos, The South 
A�er Shelby County, 2013 SUP. CT. REV. 55. 

15. These groups included the ACLU, the NAACP Legal Defense Fund, the Lawyers Committee 
for Civil Rights, the Brennan Center for Justice, the Southern Coalition for Social Justice, 
the Advancement Project, the Campaign Legal Center, members of the private bar including 
the law firm Perkins Coie, and others, representing individual voters and a broad coalition 
of civil rights and pro-democracy organizations—including the NAACP, the League of 
Women Voters, the A. Philip Randolph Institute, and many others too numerous to list 
comprehensively here. 

16. See Ohio State Conference of the NAACP v. Husted, 768 F.3d 524 (6th Cir. 2014), vacated, 
No. 14-3877, 2014 WL 10384647 (6th Cir. Oct. 1, 2014). 

17. Frank v. Walker, 768 F.3d 744 (7th Cir. 2014). 

18. Veasey v. Abbott, 830 F.3d 216 (5th Cir. 2016) (en banc).  

19. Lee v. Va. State Bd. of Elections, 843 F.3d 592 (4th Cir. 2016). 

20. Feldman v. Ariz. Sec’y of State’s Office, 843 F.3d 366 (9th Cir. 2016) (en banc), stay granted, 
137 S. Ct. 446 (2016) (mem.). 

21. Mich. State A. Philip Randolph Inst. v. Johnson, 833 F.3d 656 (6th Cir. 2016). 
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and a sweeping law in North Carolina that imposed a broad range of re-
strictions on early voting, registration, and identification requirements.22 

Although outcomes have been mixed—some restrictions, like Texas’s voter 
ID law, were struck down23 while others, like Wisconsin’s voter ID law, have 
thus far been upheld24—and litigation in several of these cases is ongoing, 
plaintiffs have thus far been largely successful in establishing a consensus 
around the appropriate legal standard. As I explain below, all five courts have 
(at least nominally) embraced the same two-part standard for Section 2 vote 
denial liability. There are, however, some differences in how courts have ap-
plied that test. In particular, the Seventh Circuit has suggested that evidence of 
reduced turnout25 and discriminatory intent on the part of state actors26 may be 
necessary to establish Section 2 vote denial liability. As this Essay explains, 
most circuits that have considered this issue have rightly eschewed such re-
quirements, which are inconsistent with the text and purpose of Section 2. 

i .  the development and adoption of the two-part test for 
vote denial liability under section 2 of the vra 

In a 2014 Article building on the work of Daniel Tokaji27 and Janai Nel-
son,28 I described various possible tests for vote denial liability under Section 
2’s results standard.29Among them was a two-part test, “requir[ing] that a 
plaintiff show [1] a disparate impact [of a voting restriction on voters of color] 
plus [2] some of the Senate Factors.”30 These factors are a set of nine nonexclu-

 

22. League of Women Voters of N.C. v. North Carolina, 769 F.3d 224 (4th Cir. 2014), cert. de-
nied, 135 S. Ct. 1735 (2015) 

23. See Veasey, 830 F.3d 216. 

24. See Frank v. Walker, 768 F.3d 744 (7th Cir. 2014). 

25. See id. at 751 (“The judge did not find that photo ID laws measurably depress turnout in the 
states that have been using them.”). 

26. See id. at 753 (“The judge did not conclude that the state of Wisconsin has discriminated in 
any of these respects. That’s important, because units of government are responsible for 
their own discrimination but not for rectifying the effects of other persons’ discrimina-
tion.”). 

27. Tokaji, supra note 12, at 691-92 

28. Janai S. Nelson, The Causal Context of Disparate Vote Denial, 54 B.C. L. REV. 579 (2013). 

29. Ho, supra note 14, at 697. 

30. Id. at 697; see also id. at 691 (describing a model of Section 2 liability “requiring plaintiffs to 
establish: (1) that a voting practice imposes a burden; (2) that this burden falls dispropor-
tionately on minority voters; (3) and this occurs within the presence of one or more of the 
Senate Factors”); id. at 697-705 (defending the incorporation of the Senate Factors into a 
standard for Section 2 vote denial liability). 
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sive factors set forth in the Senate Report to the 1982 Amendments to the VRA, 
which were intended to guide courts applying the then-new Section 2 results 
standard,31 and which the Supreme Court recognized in Thornburg v. Gingles32 
as relevant to assessing a discriminatory results claim under Section 2. The 
Senate Factors are: 

(1) the history of voting-related discrimination in the State or political 
subdivision; 

(2) the extent to which voting in the elections of the State or political 
subdivision is racially polarized; 

(3) the extent to which the State or political subdivision has used vot-
ing practices or procedures that tend to enhance the opportunity for 
discrimination against the minority group; 

(4) the exclusion of members of the minority group from candidate 
slating processes; 

(5) the extent to which minority group members bear the effects of 
past discrimination in areas such as education, employment, and 
health, which hinder their ability to participate effectively in the po-
litical process; 

(6) the use of overt or subtle racial appeals in political campaigns; 
(7) the extent to which members of the minority group have been 

elected to public office in the jurisdiction; 
(8) whether elected officials are unresponsive to the particularized 

needs of the members of the minority group; and 
(9) whether the policy underlying the State’s or the political subdivi-

sion’s use of the contested practice or structure is tenuous.33 

Each of the prongs from this proposed two-part test for Section 2 vote de-
nial liability was borrowed from familiar contexts. The first part of the test—
disparate impact—would “draw[] on an existing framework with which the 
courts have substantial experience in other contexts,”34 such as employment 
discrimination under Title VII of the 1964 Civil Rights Act35 or housing dis-

 

31. S. REP. NO. 97-417, at 28-29 (1982), as reprinted in 1982 U.S.C.C.A.N. 177, 206-07. 

32. 478 U.S. 30, 44-45 (1986). 

33. Gingles, 478 U.S. at 44-45 (citing S. REP. NO. 97-417, at 28-29 (1982), as reprinted in 1982 
U.S.C.C.A.N. 177, 206-07). 

34. Ho, supra note 14, at 688. 

35. 42 U.S.C. § 2000e-2(k) (2012); Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971) (holding 
that Title VII “proscribes not only overt discrimination but also practices that are fair in 
form, but discriminatory in operation”). 
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crimination under the 1968 Fair Housing Act.36 Under this framework, plain-
tiffs challenging a facially neutral practice can state a prima facie case for un-
lawful discrimination based on the practice’s disparate impact on people of col-
or. The second part of the test—the presence of a racialized political context, 
such as a history of official voting discrimination, racially polarized voting, and 
the effects of discrimination in socioeconomic areas of life that inhibit partici-
pation by voters of color—would draw directly on the factors for vote dilution 
liability, identified in the legislative history of Section 2’s results standard and 
canonized by the Supreme Court in Gingles.37 

To be sure, a test built on the first prong alone would have been simpler, 
and would have more closely mirrored the discriminatory effects standards for 
employment and housing discrimination, which generally do not require plain-
tiffs to present evidence about the broader socio-historic context in order to 
state a prima facie case. Requiring evidence of at least some of these factors 
would thus complicate the litigation by requiring plaintiffs to adduce evidence 
beyond the direct impact of the challenged practice. 

But I view that added burden as a feature rather than a bug. By requiring 
vote denial plaintiffs to demonstrate the presence of factors “function[ing] as 
headwinds that prevent minority voters from participating equally in the politi-
cal process,” the second prong “limit[s] liability only to claims where a chal-
lenged law has a particularly burdensome racial effect.”38 In this sense, a voting 
restriction violates Section 2 when its disparate impact is not a mere statistical 
happenstance unrelated to race, but rather is intimately connected to and per-
petuates a broader context of racial political exclusion in the jurisdiction. The 
second prong would thus 

prevent Section 2’s results standard from morphing into a general pro-
hibition on any election law that happens to have a racially disparate re-
sult, which is how some have caricatured it. Rather, Section 2 would 
prohibit only those laws that disproportionately burden minority voters 
where there is a preexisting backdrop of inequality in the political pro-

 

36. 42 U.S.C. §§ 3604, 3605(a) (2012); 24 C.F.R. § 100.500(b) (2017) (“The illustrations of un-
lawful housing discrimination . . . may be established by a practice’s discriminatory effect, 
even if not motivated by discriminatory intent . . . .”); Texas Dep’t of Hous. & Cmty. Affairs 
v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2518 (2015) (concluding that there is “strong 
support for the conclusion that the [Fair Housing Act] encompasses disparate-impact 
claims”). 

37. See Ho, supra note 14, at 691. 

38. Id. at 703. 
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cess. The disparate result is truly “discriminatory,” then, in the sense 
that it enhances and exacerbates existing patterns of inequality.39 

In the first round of post-Shelby County vote denial litigation leading up to 
the 2014 midterms, the ACLU represented clients arguing for the adoption of 
this two-part test for vote denial liability under Section 2 in three cases chal-
lenging Wisconsin’s voter ID law;40 the elimination of same-day registration 
and other provisions in North Carolina;41 and the elimination of weekend, 
evening, and same-day registration early voting opportunities in Ohio.42 Other 
organizations—including the NAACP Legal Defense Fund, the Southern Coali-
tion for Social Justice, the Lawyers Committee for Civil Rights under Law, the 
Brennan Center, and the Advancement Project—also represented plaintiffs in 
these and other Section 2 vote denial cases. 

The first court of appeals to render a decision in one of these cases was the 
Sixth Circuit, in the Ohio early voting case.43 In its decision, the Sixth Circuit 
articulated a two-part test for vote denial liability as follows: 

 

39. Id. 

40. Plaintiffs’ Post-Trial Brief at 52, Frank v. Walker, No. 2:11-cv-01128(LA), (E.D. Wis. Dec. 20, 
2013) (“In the context of laws imposing barriers to the ballot box, a Section 2 violation oc-
curs where the law: (i) imposes burdens on voting; (ii) that are disproportionately felt by 
minority voters; and (iii) the law interacts with historical and social conditions to cause an 
inequality in the ability of minorities to participate in the political process.”). Here, we de-
scribed the test as having three elements, by disaggregating the first prong of the two part 
test (disparate impact) into two parts: (i) a burden on voting that (ii) is disproportionately 
felt by minority voters. 

41. Plaintiffs’ Brief in Support of Motion for Preliminary Injunction at 15-16, League of Women 
Voters of N.C. v. North Carolina, No. 1-13-CV-660 (M.D.N.C. May 19, 2014) (“First, a 
plaintiff must show that a challenged electoral practice creates a barrier to voting that is 
more likely to appear in the path of a voter if that voter is a member of a minority 
group . . . . Second, a plaintiff must show that a challenged electoral practice interacts with 
historical and social conditions to cause an inequality in the opportunities of minorities to 
participate in the political process.”) (citations and quotation marks omitted). The ACLU 
was joined in this litigation by other groups including the Southern Coalition for Social Jus-
tice. 

42. Plaintiffs’ Motion for Preliminary Injunction and Memorandum in Support of Motion at 20-
21, Ohio State Conference of the NAACP v. Husted, No. 2:14-cv-00404 (S.D. Ohio June 30, 
2014) (“First, a plaintiff must show that a challenged electoral practice creates a barrier to 
voting that is more likely to appear in the path of a voter if that voter is a member of a mi-
nority group . . . . Second, a plaintiff must show that a challenged electoral practice interacts 
with social and historical conditions to cause an inequality in the opportunities of [minori-
ties] to cause an inequality in the opportunities enjoyed by black and white voters to elect 
their preferred representatives.”) (citations and quotation marks omitted). 

43. Ohio State Conference of the NAACP v. Husted, 768 F.3d 524 (6th Cir. 2014). 
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First, as the text of Section 2(b) indicates, the challenged “standard, 
practice, or procedure” must impose a discriminatory burden on mem-
bers of a protected class, meaning that members of the protected class 
“have less opportunity than other members of the electorate to partici-
pate in the political process and to elect representatives of their 
choice.” . . . 
 
Second, the Supreme Court has indicated that that burden must in part 
be caused by or linked to “social and historical conditions” that have or 
currently produce discrimination against members of the protected 
class.44 

With respect to the first prong, the Sixth Circuit affirmed the district 
court’s reliance on expert statistical evidence “demonstrating that African 
Americans vote [early in-person] at higher rates than other groups, including 
on the eliminated [early in-person] voting days,”45 and that some voters would 
be “significantly burdened” by the elimination of these particular early voting 
opportunities.46 

With respect to the second prong, the Sixth Circuit turned to the Senate 
Factors, and found that the greater reliance by African American voters in Ohio 
on the eliminated early voting opportunities stemmed from the fact that “Afri-
can Americans are more likely to be of lower-socioeconomic status in Ohio.”47 
More specifically, the court pointed to “stark and persistent racial inequali-
ties . . . [in] work, housing, education and health,” which in turn stem from 
“both historical and contemporary discriminatory practices.”48 

 

44. Id. at 554. 

45. Id. at 555. 

46. Id. at 542. 

47. Id. at 555 (“More specifically, African Americans are more likely to vote on Sundays through 
the Souls to the Polls initiatives because of the free transportation church groups can pro-
vide. Lower-income individuals face difficulties in voting during the day because they are 
more likely to work in hourly-wage jobs with little flexibility. Lower-income individuals, 
o�en because they are more likely to move and/or have difficulty accessing transportation, 
also most need same-day registration.”). 

48. Id. at 555-56 (internal quotation marks and citation omitted); see also id. (describing expert 
testimony concerning “‘[s]ubstantial bodies of social science research . . . [that] investigate 
the root causes of . . . occupational inequalities, o�en concluding that contemporary institu-
tional practices and discrimination play a significant role, especially when the disparities are 
as large as they are in Ohio.’ . . . ‘Racial occupational inequalities are easily linked to racial 
disparities in, for instance, family income and poverty status as well as residential and 
schooling options and racial health disparities.’ . . . As previously discussed, African Ameri-
cans’ lower-socioeconomic status in turn plays a key role in explaining why the dispropor-
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The Sixth Circuit thus affirmed the district court’s preliminary injunction 
against Ohio’s planned early voting cutbacks. We had successfully obtained the 
first court of appeals decision articulating a clear standard for vote denial liabil-
ity under Section 2. 

Unfortunately, the Supreme Court, in a 5-4 ruling issued eighteen hours 
before early voting in Ohio was set to begin, stayed the Sixth Circuit’s prelimi-
nary injunction ruling.49 Because the stay lasted ninety days, and the prelimi-
nary injunction applied only to the then-imminent 2014 general election,50 the 
Sixth Circuit’s decision became moot at the moment that the Supreme Court 
issued the stay order.51 The Sixth Circuit then vacated its own decision as 
such.52 The case ultimately settled, with Ohio restoring some but not all of the 
eliminated early voting opportunities.53 

But the two-part test for Section 2 vote denial liability lived on. Later that 
year, the Fourth Circuit “agree[d]” with the Sixth Circuit’s two-part test, and 
adopted it word-for-word, in a decision enjoining various voting restrictions in 
the North Carolina litigation54 Meanwhile, the Seventh Circuit issued a deci-

 

tionate impact of [the early voting cutbacks at issue] burden[] African Americans’ voting 
opportunities.”). 

49. Husted v. Ohio State Conference of the NAACP, 135 S. Ct. 42 (2014) (mem.). The Court’s 
order granting a stay may have reflected a special concern in the election law context that 
Rick Hasen has christened “the Purcell principle,” namely, “that courts should not issue or-
ders which change election rules in the period just before the election.” See Richard L. 
Hasen, Reining in the Purcell Principle, 43 FLA. ST. U. L. REV. 427, 428 (2015) (citing Purcell v. 
Gonzalez, 549 U.S. 1 (2006)). This creates a heavy presumption against about late-breaking 
changes to the rules governing an election, regardless of the merits of the challenge. 

50. See Ohio State Conference of the NAACP v. Husted, 43 F. Supp. 3d 808, 852 (S.D. Ohio 
2014), aff ’d, 768 F.3d 524 (6th Cir. 2014), vacated, No. 14-3877, 2014 WL 10384647 (6th Cir. 
Oct. 1, 2014). 

51. This eliminated any possibility of the timely filing and disposition of a petition for writ of 
certiorari in the case. 

52. See Ohio State Conference of the NAACP v. Husted, No. 14-3877, 2014 WL 10384647 (6th 
Cir. Oct. 1, 2014). 

53. See Settlement Agreement among Plaintiffs & Defendant Sec’y of State John Husted, Ohio 
State Conference of the NAACP v. Husted, No. 111-1 (S.D. Ohio Apr. 17, 2015). 

54. See League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 240 (4th Cir. 2014). 
Like the Sixth Circuit’s decision in Husted, the Fourth Circuit’s decision granting a prelimi-
nary injunction in this case was stayed by the Supreme Court. See North Carolina v. League 
of Women Voters of N.C., 135 S. Ct. 6 (2014). But because the Fourth Circuit’s injunction 
applied beyond the 2014 general election, the Court’s stay order did not render it moot. And, 
when the Court ultimately denied certiorari, North Carolina v. League of Women Voters of 
N.C., 135 S. Ct. 1735 (2015), the preliminary injunction went back into effect, and several 
elections were held pursuant to it. See Mandate of the Fourth Circuit, League of Women 
Voters of N.C. v. North Carolina, No. 14-1845 (4th Cir. May 5, 2015). Plaintiffs in the case 
ultimately prevailed on the merits a�er trial, in an opinion from the Fourth Circuit finding 
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sion upholding Wisconsin’s voter ID law, but also noted its “agree[ment]” with 
the Sixth Circuit’s two-part test test.55 Two years later, in the run-up to the 
2016 general election, the en banc Fi�h Circuit adopted the two-part test in 
striking down Texas’s strict voter ID law.56 The Sixth Circuit also readopted the 
test in a series of decisions—first, a motions panel decision that declined to stay 
an injunction against Michigan’s elimination of straight-ticket voting,57 and 
later, a merits panel decision upholding the remaining early voting cutbacks in 
Ohio.58 And finally, the en banc Ninth Circuit adopted the same test in a deci-
sion granting an injunction pending appeal against an Arizona law that “crimi-
nalize[d] the collection, by persons other than the voter, of legitimately cast 
[absentee] ballots.”59 

As the summary above indicates, plaintiffs have had mixed outcomes in 
these cases. Courts have struck down some voting restrictions, upheld others, 
and issued stay decisions that cut both ways. But with respect to the legal 
standard, there is general agreement among the courts of appeals as to the 
broad strokes of the two-part test.  

The Seventh Circuit, however, stands as something of an outlier. Although 
the Seventh Circuit’s decision upholding Wisconsin’s voter ID law noted the 
court’s “agree[ment]” with the two-part test, the court also expressed “skep-

 

that the North Carolina legislature had acted with discriminatory intent in enacting the chal-
lenged provisions. See North Carolina State Conference of the NAACP v. McCrory, 831 F.3d 
204 (4th Cir. 2016), cert. denied, 137 S. Ct. 1399 (2017). 

55. Frank v. Walker, 768 F.3d 744, 754-55 (7th Cir. 2014). To the extent that the Seventh Circuit’s 
nominal agreement with the two-part test conceals a substantive departure from it in prac-
tice, I note that litigation over Wisconsin’s voter ID law is ongoing and has not yet reached 
final judgment. Frank rejected the plaintiffs’ facial challenge to Wisconsin’s voter ID law, but 
as of this writing, a decision on a motion for a preliminary injunction on the plaintiffs’ as-
applied claims remains pending. Thus, to the extent there is disagreement among the courts 
of appeals about the propriety or meaning of the two-part test, it does not (yet) amount to a 
mature circuit split. 

56. Veasey v. Abbott, 830 F.3d 216 (5th Cir. 2016) (en banc). 

57. Mich. State A. Philip Randolph Inst. v. Johnson, 833 F.3d 656 (6th Cir. 2016). 

58. Ohio Democratic Party v. Husted, 834 F.3d 620 (6th Cir. 2016). These were the same cut-
backs that had been at issue in the 2014 ACLU litigation. They were subsequently challenged 
by the Ohio Democratic Party. 

59. Feldman v. Ariz. Sec’y of State’s Office, 843 F.3d 366, 368 (9th Cir. 2016) (en banc), stay 
granted, 137 S. Ct. 446 (2016) (mem.). The en banc Ninth Circuit’s order in Feldman granted 
an injunction pending appeal, and vacated a motions panel ruling, adopting “the reasons 
provided in the [panel] dissent,” which expressly adopted the two-part test for vote denial 
liability under Section 2. See id. at 367. That injunction was subsequently stayed by the Su-
preme Court, but given that it was issued just four days before the election, the stay is ex-
plainable on Purcell grounds. 
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tic[ism]” about it,60 and has interpreted and applied this test in ways incon-
sistent with the rulings of other circuits. 

i i .  two open questions about the standard for vote 
denial liability under section 2 

Despite apparent unanimity as to the applicable legal test, the circuits differ 
somewhat as to the evidentiary showing needed to satisfy it. In this Part, I ad-
dress two areas of disagreement: first, whether evidence concerning the effect 
of a voting restriction on voter turnout is necessary to establish a discriminato-
ry burden (the first prong); and second, whether evidence of intentional state-
sponsored discrimination is one of the “social and historical conditions” that a 
plaintiff must establish (the second prong). A majority of circuits has answered 
these questions in the negative. But the Seventh Circuit is an outlier on these 
points, and it appears to have misconstrued the text and purpose of Section 2. 

A. Is Turnout Evidence Necessary To Establish a Discriminatory Burden? 

The first area of tension among the courts of appeals is whether, for the 
purposes of the first prong of the Section 2 vote denial standard (a “discrimina-
tory burden”), a plaintiff must demonstrate that a challenged practice has 
measurably reduced total levels of minority turnout (either in an absolute sense 
or relative to white turnout). The Fourth,61 Fi�h,62 and Ninth63 Circuits have 
all expressly held that such turnout evidence is not necessary.  

 

60. Frank, 768 F.3d at 754-55. To the extent that the Seventh Circuit’s stated agreement with the 
two-part test conceals a substantive departure from it in practice, I note that litigation over 
Wisconsin’s voter ID law is ongoing and has not yet reached final judgment. Frank rejected 
the plaintiffs’ facial challenge to Wisconsin’s voter ID law, but as of the time of this writing, 
a decision on a motion for a preliminary injunction on the plaintiffs’ as-applied claims re-
mains pending. Thus, to the extent there is disagreement among the courts of appeals about 
the meaning or application of the two-part test, it does not (yet) amount to a mature circuit 
split. 

61. See N.C. State Conference of the NAACP v. McCrory, 831 F.3d 204, 232 (4th Cir. 2016) 
(“The district court also erred in suggesting that Plaintiffs had to prove that the challenged 
provisions prevented African Americans from voting at the same levels they had in the past. 
No law implicated here—neither the Fourteenth Amendment nor § 2—requires such an on-
erous showing.”). 

62. Veasey v. Abbott, 830 F.3d 216, 260 (5th Cir. 2016) (“[W]e decline to require a showing of 
lower turnout to prove a Section 2 violation.”). 

63. Feldman, 843 F.3d at 401 (Thomas, J., dissenting). As noted, the en banc Ninth Circuit 
adopted Judge Thomas’s dissent from the previous panel decision. See id. at 367. 
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For example, in the Section 2 Texas voter ID case,64 the plaintiffs satisfied 
the first prong with two types of evidence: (1) that African American and His-
panic voters are more frequently affected by the challenged practice, because 
they are “more likely than their Anglo peers to lack [one of the forms of] ID” 
required for voting;65 and (2) that they are disproportionately represented 
among voters who will be particularly burdened by a strict ID requirement, i.e., 
poorer voters who will have substantial difficulty contending with the cost and 
logistics associated with obtaining an ID card in Texas. In particular, the court 
cited “the cost of underlying documents necessary to obtain an [ID card]” (for 
one plaintiff $81 for his Louisiana birth certificate); the “difficulties with de-
layed, nonexistent, out-of-state, or amended birth certificates;” and the logisti-
cal hurdles associated with obtaining an ID card, as some voters had to travel 
up to one hundred miles each way to get to the nearest ID-issuing office.66 To-
gether, these facts showed that the Texas voter ID law made voting more diffi-
cult (even if not altogether impossible), and this burden was felt dispropor-
tionately by voters of color, which the Fi�h Circuit deemed sufficient to satisfy 
the “discriminatory burden” prong of the two-part test for Section 2 vote denial 
liability. 

The Sixth and Seventh Circuits, however, appear to require something 
more: namely, evidence concerning the effect of the challenged practice on vot-
er turnout. For example, the Sixth Circuit has suggested that evidence of turn-
out disparities along racial lines is necessary for a Section 2 violation. On that 
basis, it rejected a challenge to early voting reductions where, a�er those cut-
backs went into effect, “African Americans’ participation was at least equal to 
that of white voters.”67 Similarly, the Seventh Circuit pointed to the purported 
absence of evidence that voter ID laws in other states had caused a reduction in 
overall turnout levels as fatal to the plaintiffs’ claim in that case.68 

 

64. Veasey, 830 F.3d 216. 

65. Id. at 250. 

66. See id. at 251, 254-55. 

67. See Ohio Democratic Party v. Husted, 834 F.3d 620, 639 (6th Cir. 2016). 

68. Frank v. Walker, 768 F.3d 744, 747 (7th Cir. 2014). In the interest of full disclosure: I con-
ducted oral argument for one of the plaintiff groups before the Seventh Circuit in the Wis-
consin voter ID litigation, and I lost. But I note that the Seventh Circuit panel mischaracter-
ized the trial record—in fact, as Judge Posner noted, Wisconsin’s own expert, who studied 
Georgia’s voter ID law, wrote an academic paper arguing that it “had the effect of suppress-
ing turnout,” Frank v. Walker, 773 F.3d 783, 792 (7th Cir. 2014) (Posner, J., dissenting from 
denial of rehearing en banc). He testified at trial that Georgia’s ID law likely suppressed 
about 20,000 votes in 2008, and he agreed that “as a matter of [his] professional opinion, 
the Wisconsin voter ID law . . . is likely to suppress voter turnout in the State of Wisconsin.” 
Transcript of the Trial Court at 1475-77, Frank v. Walker, No. 11-cv-1128 (E.D. Wis. Nov. 12, 
2013). 
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For three reasons, the Fourth, Fi�h, and Ninth Circuits present the better 
understanding of Section 2’s requirements. First, an insistence on turnout evi-
dence lacks any basis in the text of Section 2. As the Fi�h Circuit noted, in ad-
dition to proscribing the “denial” of the right to vote, “Section 2 also explicitly 
prohibit[s] abridgement of the right to vote,”69 which includes practices that 
make voting more burdensome, even if not altogether impossible.70 The statute 
also states that a violation occurs where voters of color have “less opportunity” 
to participate in the political process—not where they have “no” opportunity.71 
As Justice Scalia once noted in an aside describing the reach of Section 2 with 
respect to vote denial practices, “[i]f, for example, a county permitted voter 
registration for only three hours one day a week, and that made it more difficult 
for blacks to register than whites, blacks would have less opportunity ‘to partic-
ipate in the political process’ than whites, and § 2 would therefore be violat-
ed.”72 Thus, a voting restriction that burdens the exercise of the right to vote, 
without making it altogether impossible for voters to participate, falls within 
Section 2’s ambit. 

Second, as a practical matter, requiring turnout evidence in Section 2 cases 
would make pre-enforcement challenges to discriminatory voting laws impos-
sible, because evidence demonstrating the effect of a law on turnout is, obvi-
ously, only available a�er an election.73 That is particularly problematic in vot-
ing rights cases, where the injury is not compensable a�er the fact.74 Unlike, 
for example, an employee who has been denied a promotion due to discrimina-
tion, individuals disenfranchised by a discriminatory election regime cannot be 
compensated a�er the fact with money and interest; nor, generally speaking, 
can they get a do-over for an election tainted by an unlawful voting re-

 

69. Veasey, 830 F.3d at 253 (citing U.S. CONST. amend. XV; 52 U.S.C. § 10301(a)). 

70. See id. at 259-60. Abridge is defined as “[t]o reduce or diminish.” Abridge, BLACK’S LAW DIC-

TIONARY (10th ed. 2014); Gray v. Johnson, 234 F. Supp. 743, 746 (S.D. Miss. 1964) (“When 
the word is used in connection with and following the word ‘deny’, it means to circumscribe 
or burden.”). Indeed, both Justice Scalia and Justice Thomas have noted that voting laws 
and practices that make it “more difficult for [minorities] to register” or vote violate Section 
2. Chisom v. Roemer, 501 U.S. 380, 408 (1991) (Scalia, J., dissenting); cf. Holder v. Hall, 512 
U.S. 874, 922 (1994) (Thomas, J. concurring) (noting that Section 2 applies to all laws that 
regulate registration and election procedures “that might be manipulated to deny any citizen 
the right to cast a ballot and have it properly counted”). 

71. 52 U.S.C. § 10301 (2012) 

72. Chisom, 501 U.S. at 408 (Scalia, J., dissenting) (first emphasis added) (quoting 52 U.S.C. 
§ 10301(a)). 

73. Veasey, 830 F.3d at 260. 

74. See, e.g., Obama for Am. v. Husted, 697 F.3d 423, 436 (6th Cir. 2012); Harris v. Graddick, 
593 F. Supp. 128, 135 (M.D. Ala. 1984). 
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striction.75 Moreover, the Supreme Court in Shelby County cited the availability 
of preliminary relief under Section 2 as a basis for finding that the Section 5 
preclearance regime was no longer necessary.76 But preliminary relief cannot be 
available under Section 2 if turnout evidence—which is only available a�er a 
voting law has been implemented—is a prerequisite to a Section 2 claim. 

Of course, one could concede the above but still maintain that, at least for 
post-implementation challenges, turnout evidence ought to be probative or 
even dispositive as to the “discriminatory burden” of a voting law. A�er all, if a 
law makes it harder to vote in any material way (i.e., abridges the right to vote 
even without denying it altogether), one might expect that burden to manifest 
itself in the form of a reduction in turnout. 

This leads to a third problem with a requirement of turnout evidence: 
showing reduced turnout along racial lines resulting from a particular voting 
law may be impossible in many if not most cases. As an initial matter, changes 
in aggregate voting levels by race are difficult to measure. Only some states 
maintain racial data in their voting files,77 meaning that for most states there is 
no official record of turnout numbers broken down by race. Social scientists 
thus frequently attempt to measure racial turnout patterns by “estimat[ing] 
each voter’s racial or ethnic identity . . . us[ing] ‘surname dictionaries’ which 
will classify many of the last names in a voter history file to many racial or eth-
nic groups,”78 or by relying on statistical estimates based on survey data.79 

But there are significant challenges to these estimate-based approaches. 
Survey sample sizes, for example, are o�en too small to produce reliable com-
parisons of turnout by race among different states. During oral argument in 
Shelby County, Chief Justice Roberts famously cited two purported facts about 
Black turnout rates: that Massachusetts has the worst Black-White turnout gap 
in the country, whereas Mississippi supposedly has the best.80 But as commen-

 

75. See Pamela S. Karlan, Turnout, Tenuousness, and Getting Results in Section 2 Vote Denial 
Claims, 77 OHIO ST. L.J. 763, 771-72 (2016). 

76. See id. (citing Shelby Cty. v. Holder, 133 S. Ct. 2612, 2619 (2013)). 

77. Michael McDonald, Voter List Information, U.S. ELECTIONS PROJECT, http://voterlist
.electproject.org [http://perma.cc/GEJ7-UWLT]. The handful of states that do maintain 
race information in their voter files—like Georgia, South Carolina, and Florida—are states 
that were at one time covered by Section 5. 

78. R. Michael Alvarez, Estimating Racial and Ethnic Identity from Voting History Data, ELECTION 

UPDATES (Sept. 8, 2016), http://electionupdates.caltech.edu/2016/09/08/estimating-racial 
-and-ethnic-identity-from-voting-history-data [http://perma.cc/X4HG-MWZN]. 

79. See, e.g., Voting and Registration, U.S. CENSUS BUREAU http://www.census.gov/topics
/public-sector/voting.html [http://perma.cc/CGT4-A2QY]. 

80. See Transcript of Oral Argument at 32, Shelby Cty. v. Holder, 133 S. Ct. 2612 (2013) (No. 12-
96). 
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tators noted a�er oral argument, the Chief Justice relied on the Census Bu-
reau’s Current Population Survey (CPS), which—for estimates of turnout by 
different racial groups in individual states—is sometimes based on quite small 
survey samples with relatively large margins of error. For example, the estimate 
of Black turnout for Massachusetts of 39.3% had a margin of error of plus or 
minus 11.5 percentage points, meaning that it could be as high as 50.8% or as 
low as 27.8%.81 And thus, “if you factor in the margins of error at their ex-
tremes—with Mississippi at the low end and Massachusetts at the high end—
Mississippi could have had a black voter turnout rate that was 7.5 percentage 
points lower than Massachusetts.”82 

Notably, the CPS data is generally regarded as “high quality.”83 Courts have 
frequently relied on this same data in a wide range of cases.84 But Census Bu-
reau officials have cautioned that CPS data are sometimes “not reliable for 
state-by-state comparisons [of turnout rates for individual racial groups] be-
cause of the high margins of error in some states.”85 The difficulties of measur-
ing turnout rates by race in individual states thus are not the result of reliance 
on “bad” data, but are in some sense endemic to the tools that are available to 
us.86 

This is particularly true with respect to voting practices that affect relatively 
small numbers of voters. Statistical estimates of turnout will typically have a 
margin of error of several percentage points—which means that any effect on 
turnout that is smaller than the margin of error will be impossible to detect. 
Assume, for example, a state in which Black turnout is estimated to be 55%, 
plus or minus three percentage points. If a law is thought to cause a one to two 

 

81. Nina Totenberg, In Voting Rights Arguments, Chief Justice Misconstrued Census Data, NPR 
(Mar. 1, 2013 6:32 PM), http://www.npr.org/sections/itsallpolitics/2013/03/01/173276943
/in-voting-rights-arguments-chief-justice-may-have-misconstrued-census-data [http://
perma.cc/X24S-XXG4]. 

82. Id. 

83. The CPS is “one of the oldest, largest, and most well-recognized surveys in the United 
States,” and is the “primary source of monthly labor force statistics.” About the Current Popu-
lation Survey, U.S. CENSUS BUREAU, http://www.census.gov/programs-surveys/cps/about
.html [http://perma.cc/NDL2-AVD7]. 

84. See, e.g., Hosty v. Carter, 412 F.3d 731, 739 n.1 (7th Cir. 2005) (en banc) (Evans, J., dissent-
ing) (citing statistics about the percentage of college students under the age of 18); United 
States v. Wilson, 355 F. Supp. 2d 1269, 1278 n.53 (D. Utah 2005) (citing poverty rate statis-
tics). 

85. Totenberg, supra note 81. 

86. For a more in-depth discussion of the challenges associated with estimating the turnout 
effects of voting restrictions, see Robert S. Erikson and Lorraine C. Minnite, Modeling Prob-
lems in the Voter Identification—Voter Turnout Debate, 8 ELECTION L.J. 85 (2009). 
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percentage point reduction in Black turnout, that reduction will be too small to 
measure using available statistical data. 

This is no mere hypothetical. The Fourth Circuit case from North Carolina 
involved, among other practices, the state’s elimination of the partial counting 
of ballots cast by eligible voters at the incorrect precinct, known as “out-of-
precinct voting.”87 Fewer than half of one percent of voters in North Carolina 
each year voted out-of-precinct,88 which, in absolute terms, translates to a few 
thousand voters. That is not insignificant, but in a state in which millions of 
people vote, the number of voters affected is certainly too small to detect using 
statistical estimates of turnout that have margins of error of a few percentage 
points. That does not mean that the practice has no effect on turnout. To the 
contrary, its effect is self-evident: in each election, several thousand voters cast 
their ballots at the wrong precinct—their ballots will either be counted or 
tossed. No statistical analysis of turnout should be necessary to confirm that 
rather obvious fact. But a rule to the contrary would immunize suppressive vot-
ing practices when the effects of those practices are within the margin of error 
for available turnout statistics. 

Even setting aside these measurement issues, it is extremely difficult to as-
cribe causal connections between turnout shi�s and any one particular factor. 
Voter turnout is an overdetermined phenomenon. Total turnout levels can rise 
or fall for many reasons,89 including: the competitiveness of elections, voter 
mobilization efforts and campaign tactics,90 the voting laws governing partici-
pation,91 and even the weather.92 As the Fi�h Circuit explained, “[a]n election 
law may keep some voters from going to the polls, but in the same election, 
turnout by different voters might increase for some other reason. That does not 
mean the voters kept away were any less disenfranchised.”93 That is, high levels 
of public interest in a particular election may cause overall turnout to rise, even 
while a new voting restriction disenfranchises some voters altogether. Given 

 

87. See League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 233 (4th Cir. 2014). 

88. See Joint Brief of Plaintiffs-Appellants at 55, North Carolina State Conf. of the NAACP v. 
McCrory, 831 F.3d 204 (4th Cir. 2016) (No. 16-1468). 

89. See, e.g., JAN E. LEIGHLEY & JONATHAN NAGLER, WHO VOTES NOW? 3-4 (2014) (examining 
how electoral reforms and the choices presented by candidates shape voter turnout); STEVEN 

J. ROSENSTONE & JOHN MARK HANSEN, MOBILIZATION, PARTICIPATION, AND DEMOCRACY IN 

AMERICA 177-88 (1996) (discussing the effects of mobilization efforts on turnout). 

90. See, e.g., Jan E. Leighley & Jonathan Nagler, Unions, Voter Turnout, and Class Bias in the U.S. 
Electorate, 1964-2004, 69 J. POL. 430 (2007). 

91. See LEIGHLEY & NAGLER, supra note 89, at 3-5. 

92. See, e.g., Brad T. Gomez et al., The Republicans Should Pray for Rain: Weather, Turnout, and 
Voting in U.S. Presidential Elections, 69 J. POL. 649 (2007). 

93. Veasey v. Abbot, 830 F.3d 216, 260 (5th Cir. 2016) (citation omitted). 
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the many factors that affect turnout rates, finding the signal amidst the noise is 
o�en quite difficult, if not impossible. Thus, turnout statistics should not be 
dispositive, because changes in overall turnout levels a�er the adoption of a 
voting law are o�en attributable to many factors.  

At bottom, a myopic focus on turnout statistics would transform a poten-
tially relevant piece of evidence into something dispositive. Turnout evidence 
may in some circumstances be probative of whether a voting restriction bur-
dens voters—but it is not—and cannot be—the sine qua non for that inquiry. 

B. Is Evidence of Discriminatory Intent Necessary To State a Violation? 

The courts of appeals agree that disparate impact is only the first part of the 
test for vote denial liability under Section 2’s results standard: plaintiffs must 
also show a link between the disparate impact of the challenged law and “‘so-
cial and historical conditions’ that have or currently produce discrimination 
against members of the protected class.”94 But whether intentional state-based 
discrimination is a required element among the relevant social and historical 
conditions is something of an open question. 

The majority rule is that such evidence of intentional discrimination by the 
state is unnecessary. The Fourth, Sixth, and Ninth Circuits have found a likeli-
hood of success on the merits of Section 2 claims without relying on evidence 
of intentional discrimination,95 and the Fi�h Circuit has expressly declined to 
decide whether such evidence is necessary for a Section 2 violation.96 

 

94. Ohio State Conference of the NAACP v. Husted, 768 F.3d 524, 554 (6th Cir. 2014) (quoting 
Thornburg v. Gingles, 478 U.S. 30, 47 (1986)). 

95. Feldman v. Ariz. Sec’y of State’s Office, 843 F.3d 366, 406 (9th Cir. 2016) (Thomas, J. dis-
senting) (considering “significant evidence showing that Arizona minorities suffered in edu-
cation and employment opportunities, with disparate poverty rates, depressed wages, higher 
levels of unemployment, lower educational attainment, less access to transportation, resi-
dential transiency, and poorer health”); Mich. State A. Philip Randolph Inst. v. Johnson, 833 
F.3d 656, 668 (6th Cir. 2016) (citing “social and historical conditions that have or currently 
produce discrimination against members of the protected class,” including racial polarization 
and the fact that “[r]ecent political campaigns in Michigan . . . have been marred with direct 
and indirect racial appeals.”) (internal quotation marks and citation omitted); N.C. State 
Conference of the NAACP v. McCrory, 831 F.3d 204, 233 (4th Cir. 2016) (pointing to “socio-
economic disparities” that “establish that no mere ‘preference’ led African Americans to dis-
proportionately . . . lack acceptable photo ID . . . . Registration and voting tools may be a 
simple ‘preference’ for many white North Carolinians, but for many African Americans, they 
are a necessity.”). 

96. See Veasey, 830 F.3d at 265 (“[W]e need not and do not decide whether proof of such state-
sponsored discrimination is required.”). 
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The Fi�h Circuit’s decision in the Texas voter ID case is exemplary of the 
range of “social and historical factors” considered by courts.97 Turning to the 
trial record, the Fi�h Circuit found that the plaintiffs had established a number 
of the Senate Factors,98 including: a history of official discrimination by the 
State; racially polarized voting; the continuing effects of past discrimination; a 
dearth of minority elected officials; a lack of responsiveness by the state legisla-
ture to the minority community; and the tenuousness of the state’s rationales 
for the law.99 The court held that the presence of these factors demonstrated 
that Texas’s voter ID requirement “acted in concert with current and historical 
conditions of discrimination to diminish African Americans’ and Hispanics’ 
ability to participate in the political process.”100 

The Seventh Circuit, however, has implied that evidence of state-based in-
tentional discrimination is a necessary condition for Section 2 liability.101 The 
Seventh Circuit thought it irrelevant that minorities in Wisconsin dispropor-
tionately lack photo ID and the means to obtain it due in part to patterns of ra-
cial inequality in employment, housing, and transportation. The disparate im-
pact, the court held, must be linked to intentional discrimination by the State 
of Wisconsin itself.102 The Seventh Circuit expressed the concern that, without 
a state-sponsored intentional discrimination requirement, there will be no limit 
to liability under Section 2. Given that racial disparities in registration and 
turnout rates are common, the court predicted that permitting liability without 
evidence of discriminatory intent would “dismantle every state’s voting appa-
ratus.”103 The Court hypothesized, for example, that without an intent re-
quirement, any racial disparities in voter registration rates would compel the 
conclusion that a state’s voter registration requirement itself violates Section 
2.104 In an apparent search for a way to limit Section 2 liability, the Seventh Cir-
cuit suggested that Section 2 expresses an “equal treatment requirement” and 

 

97. See id. at 245-46, 257-64. 

98. See id. at 245-46. 

99. See id. at 257-63. 

100. Id. at 264. 

101. See Frank v. Walker, 768 F.3d 744, 753-55 (7th Cir. 2014). 

102. Id. Here again, the Seventh Circuit misread the trial record, which indicated that state-
sponsored discrimination was in fact a cause of severe racial disparities with respect to vari-
ous socioeconomic factors that impact political participation generally, and ID possession 
and the ability to obtain ID specifically. See, e.g., Trial Tr. Vol. 5 at 1204, Frank v. Walker, 11-
CV-1128, (E.D. Wisc. Nov. 8, 2013). 

103. Frank, 768 F.3d at 754. 

104. See id. 
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not an “equal-outcome command,”105 apparently limiting Section 2 liability to 
practices that are either expressly discriminatory or facially neutral but moti-
vated by discriminatory intent. 

The Seventh Circuit’s imposition of an intent requirement is inappropriate 
for three reasons. The first is textual. Section 2 speaks clearly in terms of “re-
sults.” The Supreme Court has made clear that a “violation of § 2 could be es-
tablished by proof of discriminatory results alone,”106 and need not be support-
ed by direct evidence of state-sponsored intentional discrimination. As one 
judge on the Fi�h Circuit noted, the Seventh Circuit’s suggestion that discrim-
inatory results (without intent) are insufficient to state a claim under Section 2 
is “puzzling” and “ignores” Section 2’s plain text—which plainly incorporates a 
discriminatory “results” standard for the precise purpose of alleviating plaintiffs 
of the burden of showing discriminatory intent.107  

Second, the Seventh Circuit’s intent rule also misapprehends that the Sen-
ate Factors are themselves probative of discriminatory intent, as the Supreme 
Court has held.108 Take, for example, racially polarized voting. At first glance, 
the fact that voters’ preferences line up along racial divisions may seem like 
nothing more than purely private preferences that have nothing to do with 
state-sponsored discrimination.109 But the Supreme Court has held that racially 
polarized voting “bear[s] heavily on the issue of purposeful discrimination.”110 
Where voting is racially polarized, elected officials have “an incentive for inten-
tional discrimination in the regulation of elections,” because laws that suppress 
voting along racial lines help incumbents “entrench themselves.”111 Put another 

 

105. Id.; see also id. at 753 (noting that the Wisconsin voter ID law “does not draw any line by 
race”). 

106. Chisom v. Roemer, 501 U.S. 380, 404 (1991). 

107. Veasey v. Abbott, 830 F.3d 216, 277 (5th Cir. 2016) (Higginson, J., concurring) (internal 
quotation marks omitted). “Congress deliberately omitted any requirement of showing in-
tent, having ‘revised § 2 to make clear that a violation [can] be proved by showing discrimi-
natory effect alone . . . .’” Lee v. Va. State Bd. of Elections, 843 F.3d 592, 599 (4th Cir. 2016) 
(quoting Gingles, Thornburg v. Gingles, 478 U.S. 30, 35 (1986)). 

108. See Ho, supra note 10, at 1059-62; see also Rogers v. Lodge, 458 U.S. 613, 619 n.8, 624 (1982) 
(holding that several Senate Factors, such as racially polarized voting, are “relevant to the is-
sue of intentional discrimination”). 

109. See, e.g., Brief for Petitioner at 31, Shelby Cty. v. Holder, 133 S. Ct. 2612 (2013) (No. 12-96). 

110. Rogers, 458 U.S. at 623. Congress has similarly described evidence of racial polarization to be 
the “clearest and strongest evidence” of the continuing need for robust federal voting rights 
protections. H.R. REP. No. 109-478, at 34 (2006). 

111. N.C. State Conference of the NAACP v. McCrory, 831 F.3d 204, 222 (4th Cir. 2016). See also 
Shelby Cty., 133 S. Ct. at 2643 (Ginsburg, J., dissenting) (“While racially polarized voting 
alone does not signal a constitutional violation, it is a factor that increases the vulnerability 
of racial minorities to discriminatory changes in voting law.”); Stephen Ansolabehere et al., 
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way, intentional racial discrimination in voting outside of a racially-polarized 
context is highly irrational, because it serves no purpose other than the expres-
sion of animus; but where voting is racially polarized, efforts to reduce partici-
pation by minority voters start to make more “sense” to incumbents, because 
they help secure their positions of power. 

Again, this is not to say that racial polarization is itself intentional state-
based discrimination—obviously, it is not. But it is a condition in which there is 
a heightened risk of such intentional state-sponsored discrimination—and 
thus, goes to motive.112 Where official state action has discriminatory effects, 
racial polarization is thus probative of the possibility that those effects are not 
accidental, but rather are the product of conscious efforts of incumbents to 
perpetuate themselves in power by targeting voters of color.113 

Factors like racial polarization that are probative of discriminatory intent 
were included in the Section 2 results inquiry due to Congress’s concern that 
Section 2’s then-exclusively intent-based standard was “unnecessarily divisive 
because it involves charges of racism on the part of individual officials or entire 
communities.”114 Congress therefore adopted a results standard that would 
capture many of the same intentionally discriminatory practices, while relieving 
judges from being placed “in the difficult position of labeling their fellow pub-

 

Race, Region, and Vote Choice in the 2008 Election: Implications for the Future of the Voting 
Rights Act, 123 HARV. L. REV. 1385, 1398 (2010) (“[W]hen political preferences fall along ra-
cial lines, the natural inclinations of incumbents and ruling parties to entrench themselves 
have predictable racial effects. Under circumstances of severe racial polarization, efforts to 
gain political advantage translate into race-specific disadvantages.”). 

112. See H.R. REP. No. 109–478, at 35 (“The potential for discrimination in environments char-
acterized by racially polarized voting is great.”). 

113. To this, one might object that such action without racial animosity is not intentional racial 
discrimination. But that would be incorrect. As Judge Kozinski has put it: 

The lay reader might wonder if there can be intentional discrimination without an 
invidious motive. Indeed there can. A simple example may help illustrate the 
point. Assume you are an anglo homeowner who lives in an all-white neighbor-
hood. Suppose, also, that you harbor no ill feelings toward minorities. Suppose 
further, however, that some of your neighbors persuade you that having an inte-
grated neighborhood would lower property values and that you stand to lose a lot 
of money on your home. On the basis of that belief, you join a pact not to sell 
your house to minorities. Have you engaged in intentional racial and ethnic dis-
crimination? Of course you have. Your personal feelings toward minorities don’t 
matter; what matters is that you intentionally took actions calculated to keep 
them out of your neighborhood. 

  Garza v. Cty. of Los Angeles, 918 F.2d 763, 778 n.1 (9th Cir. 1990) (Kozinski, J., concurring 
and dissenting in part). 

114. S. REP. NO. 97-417, at 36 (1982), as reprinted in 1982 U.S.C.C.A.N. 177, 214. 
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lic servants ‘racists.’”115 That concern holds true today—an intent requirement 
would likely leave voting rights violations uncured due to judicial reluctance to 
make findings of discriminatory intent.116 While Congress enacted Section 2’s 
results standard precisely to remove the burden of proving discriminatory in-
tent, many of the factors that are relevant to the Section 2 results inquiry are in 
fact probative of discriminatory intent. 

Third, the Seventh Circuit’s underlying fears about spiraling liability are 
misplaced and ignore the practical role of the Senate Factors, which, as the Su-
preme Court explained in Gingles, “limit[] the circumstances under which § 2 
violations may be proved.”117 Some background on the Senate Factors will be 
useful here. The Senate Factors were derived from the Fi�h Circuit’s decision 
in Zimmer v. McKeithen118 and the Supreme Court’s decision in White v. 
Regester.119 These cases addressed vote dilution claims, and sought to distin-
guish between those situations where minority voters’ losses at the polls could 
be ascribed to nonracial factors, and those that instead reflect a long-standing 
pattern of racial exclusion—i.e., where “the political processes leading to nomi-
nation and election were not equally open to participation by the group in 
question.”120 

Congress’s reliance on these factors, and the Supreme Court’s incorporation 
of them into Section 2 jurisprudence, was intended to strike a balance between 
Congress’s goal of facilitating minority communities’ ability to elect their pre-
ferred candidates, and a concern expressed during hearings on the 1982 
Amendments that a results standard would, in practice, translate into a re-
quirement of proportional representation.121 That is, some members of Con-
gress worried that under a discriminatory results standard, a Section 2 violation 
would be found each time minority voters were unable to elect their preferred 
candidates in numbers commensurate with their proportion of the population. 
Opponents caricaturized this as a sort of quota system for politics.122 
 

115. United States v. Blaine Cty., 363 F.3d 897, 908 (9th Cir. 2004) (describing congressional tes-
timony during a 1982 Senate hearing on amendments to the Voting Rights Act). 

116. The provisions at issue in the North Carolina litigation were, however, ultimately struck 
down as unconstitutionally motivated by discriminatory intent, with the Fourth Circuit 
finding that they “target African Americans with almost surgical precision.” N.C. State Con-
ference of NAACP v. McCrory, 831 F.3d 204, 214 (4th Cir. 2016). 

117. Thornburg v. Gingles, 478 U.S. 30, 46 (1986). 

118. 485 F.2d 1297, 1305 (5th Cir. 1973). 

119. 412 U.S. 755 (1973). 

120. Id. at 766. 

121. See Jennifer G. Presto, The 1982 Amendments to Section 2 of the Voting Rights Act: Constitution-
ality A�er City of Boerne, 59 N.Y.U. ANN. SURV. AM. L. 609, 621 (2004). 

122. See Ho, supra note 10, at 1052. 
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The text of Section 2 is thus careful to note that “nothing in this section es-
tablishes a right to have members of a protected class elected in numbers equal 
to their proportion in the population.”123 The statute accordingly requires Sec-
tion 2 plaintiffs to “show[] that the political processes . . . are not equally open 
to participation by [minority voters],”124 via evidence of the Senate Factors. 
That is, under Section 2, it is not enough for vote dilution plaintiffs to establish 
that a state or local jurisdiction could rearrange its electoral districts to facilitate 
the election of more minority-preferred candidates. Rather, plaintiffs must 
show that a jurisdiction’s failure to do so would perpetuate a racialized political 
context—one in which the deck is stacked against minority voters such that 
they lack an equal opportunity to elect their preferred candidates.125 

Evidence of the Senate Factors functions similarly in the vote denial con-
text. Under the two-part test, liability is not found in every instance that a vot-
ing restriction has a disparate impact on minority voters. Rather, liability re-
sults only where that impact is “link[ed to] the effects of past and current 
discrimination,”126 which can be demonstrated by evidence that the Senate Fac-
tors are present.127  

This is a critical point. A�er Shelby County, it would have been tempting to 
propose a simple disparate impact standard for vote denial liability under Sec-
tion 2. A test along those lines would have captured more practices and would 
have been more straightforward than the two-part test incorporating the Sen-
ate Factors. But such a framework could have been vulnerable to both legal and 
policy critiques. Opponents might raise the legal argument that a bare statisti-
cal showing of disparate impact is insufficient to make out a Section 2 claim, in 
light of the Supreme Court’s holding in Gingles that a link to “social and histor-
ical conditions” is necessary for Section 2 liability.128 On policy grounds, oppo-
nents might argue that such a test for Section 2 liability runs the risk of limit-

 

123. 52 U.S.C. § 10301(b) (2012). 

124. Id. 

125. See Ho, supra note 14, at 703. 

126. Veasey v. Abbott, 830 F.3d 216, 246 (5th Cir. 2016). 

127. See Daniel P. Tokaji, Applying Section 2 to the New Vote Denial, 50 HARV. C.R.-C.L. L. REV. 
439, 481-82 (2015). 

128. Thornburg v. Gingles, 478 U.S. 30, 47 (1986). 
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less liability and endless racial balancing,129 potentially raising constitutional 
concerns that have been invoked in other disparate impact contexts.130 

Plaintiffs’ counsel in recent vote denial litigation thus have been careful to 
emphasize the link between the Senate Factors and the discriminatory burdens 
imposed by the challenged laws. In Ohio, we did not simply argue that African-
American voters would be harmed by early voting reductions because they dis-
proportionately rely on early voting. Rather, we presented evidence that Afri-
can Americans in Ohio rely on the particular forms of early voting that were at 
issue (i.e., during evenings and weekends) because they face a wide range of so-
cioeconomic disparities that make it difficult to vote during the nine-to-five 
workday, “which are themselves tied to contemporary institutional practices 
and discrimination.”131 Similarly, in Wisconsin, we did not simply argue that 
voters of color in Wisconsin are less likely to possess photo IDs (or the docu-
ments necessary to obtain it). Instead, we noted that racial disparities in ID 
possession rates were tied directly to “social and historical circumstances in are-
as such as poverty, unemployment, education, housing, and transportation.”132 
These conditions are directly “traceable to discrimination,” which is “the reason 
Blacks and Latinos are disproportionately likely to lack an ID” and “generally 
find it harder” to obtain an ID “than do those with greater resources.”133 And in 
North Carolina, we noted that “myriad lingering socioeconomic disparities 
[are] attributable to North Carolina’s history of racial discrimination.”134 These 
disparities, we argued, are the reason why African-American voters in the state 
disproportionately rely on means of participation such as same-day registration 
and out-of-precinct voting.135 

In each of these cases, evidence of the Senate Factors made clear that the 
disparate impact of the challenged practices was not the product of chance, but 

 

129. In fact, some pre-Shelby County Section 2 vote denial decisions, while failing to articulate a 
clear standard for liability, made precisely this point about the insufficiency of disparate im-
pact evidence alone to establish Section 2 liability. See, e.g., Smith v. Salt River Agric. Im-
provement & Power Dist., 109 F.3d 586, 595 (9th Cir. 1997); Ortiz v. City of Philadelphia, 28 
F.3d 306, 312 (3d Cir. 1994). 

130. See Ho, supra note 14, at 688-89; 696-97. 

131. Brief of Plaintiffs-Appellees at 43, Ohio State Conference of the NAACP v. Husted, 769 F.3d 
385 (6th Cir. 2014) (No. 14-3877), 2014 WL 4792744, at *43 (internal quotation marks omit-
ted). 

132. Brief of Plaintiffs-Appellees at 47, Frank v. Walker, 768 F.3d 744 (7th Cir. 2014) (No. 14-
2058), 2014 WL 3827747, at *47 (internal quotation marks omitted). 

133. Id. 

134. Joint Brief of Plaintiffs-Appellants at 22-23, N.C. State Conference of the NAACP v. 
McCrory, 831 F.3d 204 (4th Cir. 2016) (No. 16-1468), 2016 WL 2942422, at *22-*23. 

135. Id. 
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rather arose from the interaction of the challenged practice with longstanding 
patterns of discrimination and inequality. By embracing the Senate Factors as 
an element of Section 2 vote denial liability, we made clear that our clients’ 
claims were not based on disparate impact alone. 

Thus, as the Fi�h Circuit understood, the Seventh Circuit’s “gloomy fore-
cast” of limitless liability under Section 2 is “unsound.”136 Disparate impact is a 
necessary component of Section 2 liability, but not sufficient to state a claim on 
its own. The Senate Factors inquiry narrows liability, “serving as a sufficient 
and familiar way to limit courts’ interference with ‘neutral’ election laws to 
those that truly have a discriminatory impact under Section 2 of the Voting 
Rights Act.”137 In this way, the Section 2 results test does not mandate that 
lawmakers engage in racial balancing with respect to all election administration 
decisions. Rather, they must simply refrain from adopting restrictions on vot-
ing that reiterate or amplify existing patterns of racial discrimination and ex-
clusion. 

A consequence of this framework for Section 2 liability is that the same vot-
ing restriction—say, a strict voter identification requirement—could be unlaw-
ful in some states (i.e., where the Senate Factors are present) but not in others 
(where they are absent). But again, that is a feature, not a bug. As the Supreme 
Court made clear in Gingles, “electoral devices . . . may not be considered per se 
violative of § 2.”138 Section 2’s results standard does not establish a categorical 
prohibition on any particular voting practices. Indeed, although it was enacted 
principally to deal with at-large elections, it does not establish an absolute pro-
hibition on that practice. Nor does Section 2 liability occur in every context 
where at-large elections produce disproportionately low representation for vot-
ers of color. Rather, it only occurs where at-large elections perpetuate a longer-
standing pattern of racial exclusion, as demonstrated by the presence of the 
Senate Factors. There is no reason that this should not be equally true in the 
vote denial context. The question of Section 2 liability is always a “determina-
tion [that] is peculiarly dependent upon the facts of each case, . . . and requires 
an intensely local appraisal of the design and impact of the contested electoral 
mechanisms.”139 

 

136. Veasey v. Abbott, 830 F.3d 216, 246 (5th Cir. 2016). 

137. Id. at 246-47. 

138. Thornburg v. Gingles, 478 U.S. 30, 46 (1986). 

139. Id. at 79. I note that this fact-specific approach is equally applicable under an intent stand-
ard, where the same facially-neutral policy may be unconstitutional if motivated by discrim-
inatory intent, but permissible if unaccompanied by such intent. Compare Hunter v. Under-
wood, 471 U.S. 222 (1985) (striking down Alabama’s felon disenfranchisement law as 
unconstitutionally motivated by discriminatory intent) with Johnson v. Governor of Florida, 
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In sum, the majority of circuits are correct to reject a state-sponsored dis-
criminatory intent requirement for Section 2 vote denial liability. Such a re-
quirement finds no basis in the text of Section 2; misapprehends the nature of 
the Senate Factors, which were designed to be probative of intent without re-
quiring courts to make explicit findings about the motives of defendants; and 
ignores the Senate Factors’ liability-limiting function in preventing Section 2 
from devolving into a racial proportionality rule. 

conclusion 

The history of voting rights in America has never been a simple story of 
linear, progressive expansion. As Alex Keyssar put it in his definitive account of 
the history of voting rights in the United States, 

The evolution of democracy rarely followed a straight path, and it al-
ways has been accompanied by profound antidemocratic countercur-
rents. The history of suffrage in the United States is a history of both 
expansion and contraction, of inclusion and exclusion, of shi�s in direc-
tion and momentum at different places and at different times.140 

Throughout our history, democratic progress has always been met with re-
action. The Founding witnessed the birth of a Republic in which women and 
free black men could vote in some states, but the following period saw those 
gains largely reversed.141 Emancipation and Reconstruction promised the en-
franchisement of millions of black men who were property only years earlier. 
But soon therea�er Black Codes and Jim Crow produced nearly a century of 
disenfranchisement.142 And the forty-five-year period of progressive expansion 
of the right to participate in elections from 1965 to 2010, which produced the 
nation’s first African-American President, has now been met with a ferocious 
backlash in the form of registration and voting restrictions that disproportion-
ately affect precisely those segments of the electorate that emerged in record 
numbers in 2008, carrying Barack Obama to victory. Thus far, the new two-
part test for vote denial liability under Section 2 has functioned as a bulwark 
against some of the worst attempts at vote denial. 

 

405 F.3d 1214 (11th Cir. 2005) (en banc) (upholding Florida’s felon disenfranchisement law 
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But the future is uncertain. Chief Justice Roberts, who famously opined 
that “[t]hings have changed in the South”143 does not appear to be moved by 
more recent developments. In a relatively uncommon move, the Chief Justice 
issued statements regarding the denial of certiorari in two of these cases. In the 
Texas voter ID case, he noted that “the discriminatory purpose claim is in an 
interlocutory posture, having been remanded for further consideration,” and 
that, on the Section 2 claim, “the District Court has yet to enter a final remedial 
order.”144 The Chief Justice pointedly noted that “[t]he issues will be better 
suited for certiorari review” a�er final judgment, all but promising that the Su-
preme Court will eventually take the case.145 And in the North Carolina case, 
a�er the newly-elected governor of North Carolina sought to withdraw the pe-
tition for certiorari, the Chief Justice lamented the confusion that had arisen 
from “the blizzard of filings over who is and who is not authorized to seek re-
view in this Court under North Carolina law,” and “recall[ed] our frequent 
admonition that ‘[t]he denial of a writ of certiorari imports no expression of 
opinion upon the merits of the case.’”146 

Numerous cases remain ongoing. A decision is pending in the Seventh Cir-
cuit on the plaintiffs’ as-applied challenge to Wisconsin’s voter ID law. The 
Texas voter ID case is again in the Fi�h Circuit (this time for resolution of the 
plaintiffs’ discriminatory intent claims). And proceedings are ongoing in the 
challenge to Arizona’s restrictions on absentee voting assistance. As the lower 
courts refine the two-part test and the Supreme Court is presented with more 
opportunities to weigh in, it remains to be seen whether Section 2 will continue 
to provide an effective remedy for the new vote denial. 
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