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Fighting Back to Protect Student Voting Rights
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ABSTRACT. Many people bemoan the relatively low voter-turnout rates in the United States,
particularly among younger generations. However, student voters face a wide variety of obstacles
that can deter them from democratic participation. Some of the oft-discussed obstacles include
jurisdictions not accepting student ID cards for the purposes of voting and making it difficult for
students to register to vote at their university addresses. An additional problem that deserves fur-
ther attention is the lack of on-campus voting opportunities for college and university students,
and the intentional efforts in some jurisdictions to further limit those opportunities. This Essay
examines the problem through the lens of the author’s on-the-ground experiences as a public-
interest legal fellow working on election and voting-rights issues in Texas. It surveys several on-
campus voting issues from the 2018 midterm elections and discusses possible avenues for fighting
back against efforts to suppress student voters.

INTRODUCTION

Complaining about the lack of youth-voter engagement in America is a tra-
ditional postelection pastime. This Essay takes for granted that greater voter par-
ticipation is desirable in a democracy' and explores one set of causes underlying
poor youth turnout. The 2018 midterm elections saw a moderate surge among
voters aged eighteen to twenty-nine, with the largest turnout increase since the
last midterm election coming from this demographic.? Nevertheless, eighteen-

1. A majority of Americans appear to share this view. See Drew Desilver, U.S. Trails Most Devel-
oped Countries in Voter Turnout, PEw RES. CTR.: FACT TANK (May 21, 2018), https://
www.pewresearch.org/fact-tank/2018/05/21/u-s-voter-turnout-trails-most-developed
-countries [https://perma.cc/3UW2-FJBA] (“[M]ost Americans—70% in a recent Pew Re-
search Center survey—say high turnout in presidential elections is very important . .. .”).

2. Jordan Misra, Voter Turnout Rates Among All Voting Age and Major Racial and Ethnic Groups
Were Higher than in 2014, U.S. CENSUS BUREAU (Apr. 23, 2019), https://www.census.gov
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to twenty-nine-year-olds remained the lowest-voting age group, turning out at
barely half the rate of those over sixty-five.?> A wide range of factors contributes
to the lack of youth turnout. Among other things, young people juggle a wide
variety of academic, professional, and social responsibilities; and they face
unique psychological challenges.* But low youth turnout is not a global phenom-
enon,’ and the age gap in turnout rates varies greatly from country to country.®
This variation strongly implies that policy choices can have significant effects on
youth-turnout rates.

Many U.S. states and localities have taken meaningful steps to make it easier
for students to vote. Some efforts directly benefit student voters, such as desig-
nating student ID cards as a valid form of voter ID” and pre-registering sixteen-
and seventeen-year-olds to vote.® Additionally, broad-based policies that make
voting easier for all citizens benefit student voters who face unique obstacles,
including a lack of transportation, knowledge about registration requirements,

/library/stories/2019/04/behind-2018-united-states-midterm-election-turnout.html
[https://perma.cc/SH24-JQ4M].

3. Id. (indicating that 35.6% of the citizen population in the eighteen-to-twenty-nine age range
turned out for the 2018 mid-term election, as compared to 66.1% of the over-sixty-five citizen
population).

4. See, e.g., Marilyn Price-Mitchell, The Psychology Behind How Young People Vote, PSYCHOL. TO-
DAY (May 23, 2016), https://www.psychologytoday.com/us/blog/the-moment-youth
/201605 /the-psychology-behind-how-young-people-vote  [https://perma.cc/EHB2-DJ4E]
(“arguing that most candidates do not appeal to young voters”).

5.  Countries with the Highest Voter Turnout, WORLDATLAS (May 25, 2018), https://www
.worldatlas.com/articles/countries-with-the-highest-voter-turnout.html [https://perma.cc
/T3T4-8Y4W] (“Another notable factor [in South Korea’s high voter participation rate] was
the high youth voter turnout at 70% of the youth between ages 19-29 years, and this could be
credited to the number of youth outreach programs such as celebrity endorsements, mock
Election Days, and media advertising that may have made the youth turn out to vote in large
numbers.”).

6.  Youth Voter Participation, INST. DEMOCRACY & ELECTORAL ASSISTANCE 27 (1999), https://
www.idea.int/sites/default/files/publications/youth-voter-participation.pdf [https://perma
.cc/N72U-BQVS].

7. Of the states that have a photo ID requirement, nine allow some form of a student ID card.
Wendy Underhill, Voter Identification Requirements, NAT'L CONF. ST. LEGISLATURES (Jan. 17,
2019), http://www.ncsl.org/research/elections-and-campaigns/voter-id.aspx  [https://
perma.cc/9JXU-CGGF].

8. Michael P. McDonald, Voter Preregistration Programs, COMP. STUDY ELECTORAL SYS. 1-3
(2009),  https://cses.org/wp-content/uploads/2019/04/CSES_2009Toronto_McDonald
.pdf [https://perma.cc/YF52-G997]; see also Oregon Motor Voter Act FAQ, OR. SEC’Y ST.,
https://sos.oregon.gov/voting/pages/motor-voter-faq.aspx [https://perma.cc/S7GT
-CCWR].
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and prior electoral engagement. These policies include same-day voter registra-
tion, automatic voter registration, and universal vote-by-mail laws.’

Despite these improvements, major hurdles remain. Others have written
about the challenges that young voters face due to restrictive photo ID laws,
which prohibit the use of even state-issued student ID cards.'® There has also
been considerable academic and legal debate on where students should register
to vote.'" Although generally courts have become more sympathetic to students
seeking to register to vote at their school residence,'* new, ever-inventive pre-
vention strategies raise perennial questions about which residency requirements
states and localities can impose on students."® This perennial fight occurs be-
cause of student voters’ left-leaning partisan valence.'*

Although it has received relatively little attention in the literature,' I have
learned through my experience as a Yale Law Journal Public Interest Fellow in

9. See generally Same Day Voter Registration, NAT'L CONF. ST. LEGISLATURES (June 28, 2019),
http://www.ncsl.org/research/elections-and-campaigns/same-day-registration.aspx
[https://perma.cc/X9BN-N9GF] (describing same-day voter registration and surveying
state policies).

10. See, e.g., Underhill, supra note 7.

n.  See e.g., Rakesh C. Lal, What Johnny Didn’t Learn in College: The Conflict Over Where
Students May Vote, 26 BEVERLY HILLS B. ASS’N J. 28 (1992).

12. Seeid. at 31 (“In sum, while courts traditionally ruled against students, the post-World War
1I trend was to favor students who voted in their school communities.”).

13. E.g., Nathaniel Cary, Furman Students Will Get to Vote After Judge Issues Injunction, GREENVILLE
ONLINE (Oct. 7, 2016, 6:44 PM ET), https://www.greenvilleonline.com/story/news
/politics/2016/10/07/judge-orders-greenville-county-stop-issuing-questionnaires-college
-students/91742114 [https://perma.cc/QB27-P48]] (describing a South Carolina judge block-
ing the use of invasive questionnaires directed at students seeking to register on-campus);
Paul Egan, College Democrats: State Laws Discriminate, Make It Too Hard to Vote, DETROIT FREE
PRESS (Aug. 31, 2018, 4:31 PM ET), https://www.freep.com/story/news/local/michigan
/2018/08/31/college-democrats-michigan-voting-laws /1155854002 [https://perma.cc/QXU7
-VMos]; Dave Solomon, Voter Residency Requirements Strengthened in New Hampshire, GOV-
ERNING (July 18, 2018, 9:15 AM), https://www.governing.com/topics/politics/tns-new
-hampshire-voting-residency.html [https://perma.cc/3KXD-FRJ6] (describing a require-
ment to have a vehicle registered in the state).

14.  See, e.g., Matt Zdun, Chris Essig & Darla Cameron, Texas State Students Were Likely a Key Factor
in Flipping This Conservative County to Democrats, TEX. TRiB. (Nov. 15, 2018, 12:00 AM),
https://www.texastribune.org/2018/11/15/texas-state-students-young-voters-hays-county
[https://perma.cc/84KF-4WN3].

15.  There are passing references to the lack of physical access to polling locations in some articles
but nothing examining the issue as a particular obstacle to student participation. See, e.g.,
Elizabeth Aloi, Thirty-Five Years After the 26th Amendment and Still Disenfranchised: Current
Controversies in Student Voting, 18 NAT'L BLACK L.J. 283, 288-89 (2004) (describing briefly the
battle for a polling place at the Prairie View A&M campus in Texas); Eric S. Fish, The Twenty-
Sixth Amendment Enforcement Power, 121 YALEL.J. 1168, 1181 (2012) (“Consider all the policies
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the Voting Rights program at the Texas Civil Rights Project that the lack of phys-
ical access to polling locations is a major obstacle for young voters. This lack of
access can be the direct result of actions by governing bodies (such as removing
or failing to provide on-campus polling locations) or the indirect result of com-
binations of policies (such as a combination of purposeful campus gerrymander-
ing and strict rules regulating which precincts residents must vote in).'® This
Essay aims to illustrate the problems facing on-campus voters, to survey existing
practical and legal remedies, and to consider policy solutions that might be im-
plemented to address these problems at the state and federal level.

Part I begins by surveying several distinct campus-polling problems that I
have encountered during my time as a Fellow, in particular, as part of the Texas
Civil Rights Project’s Election Protection program during the 2018 midterm elec-
tions.'” First, I discuss the problematic effects of campus gerrymandering. Sec-
ond, I examine the lack of on-campus polling locations. Last, I look at recently
passed state laws that appear to present neutral, perhaps even commonsense,
policies, but that are, in reality, an attempt to limit on-campus voting opportu-
nities for students at midsize or smaller campuses.

Part IT looks at some of the legal and practical tactics that have proven suc-
cessful in combating campus polling restrictions. One must first assess whether
litigation would be a component of a successful strategy and, if so, when to file,
where to file, and which claims to rely on. The Essay explores how some of these
factors played out in successful attempts to expand access for on-campus voters.
It then examines potential policy solutions at the local, state, and federal levels.
These include proactive local reforms as well as resistance against states’ at-
tempts to counteract positive local efforts.

that may abridge the right to vote on the basis of age: locating polling places away from col-
leges, requiring registrants to have drivers’ licenses, splitting a college campus between two
legislative districts, etc.”).

16. By campus gerrymandering, I mean the practice of intentionally placing all or part of a resi-
dential university campus into specific political districts so as to skew the electoral or racial
demographics in those and surrounding districts.

17.  The Texas Civil Rights Project, as part of a coalition of community and legal organizations,
helps operate the Election Protection program, with field volunteers and a toll-free hotline to
assist voters encountering problems. See ELECTION PROTECTION, https://866ourvote.org
[https://perma.cc/FQ3S-6HNN].
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I. PROBLEMS AT THE POLLS
A. Campus Gerrymandering

Because university campuses often hold a geographically consolidated group
of demographically distinct potential voters,'® they present an easy opportunity
for mapmakers to drastically skew districts’ political or racial dynamics. In
smaller election contests, a large residential campus can account for a majority
of a district’s voting-age population. The decision to place a university campus
in a specific district can itself represent a gerrymander —for instance, when an
entire municipality lies in one district but the local campus has been carved out
and joined with other communities. Further, politicians can refine their gerry-
mandering efforts by splitting campuses between political units. Beyond dis-
torting the representational power of university voters, such gerrymanders can
create practical complications that undermine the integrity of elections.

As part of the decennial redistricting process, Texas counties often redraw
their election precinct lines.'® This occurs in part to conform to new legislative
maps, and in part to comply with state limits on how many registered voters can
live in a precinct.?® While the state-level redrawing of electoral districts — partic-
ularly in a state such as Texas, with a long history of discriminatory gerryman-
dering —draws intense public and legal scrutiny, these hyper-local processes go
largely ignored. This is especially true when it comes to the drawing of precinct
lines, as opposed to district maps, for local elected offices. Nevertheless, there
can be significant real-world consequences.

Although some states and counties allow individuals to vote at any polling
place within the county, or by mail,>" many still require individuals to vote at the

18. The obvious distinct demographic group is young voters, though in many instances, such as
historically black colleges and universities, racial demographics can come into play as well.

19. See, e.g., Erin Mansfield, Firm Hired to Redraw Election Precincts, TYLER MORNING TELEGRAPH
(June 5, 2019), https://tylerpaper.com/firm-hired-to-redraw-election-precincts/article
_o4e1c418-75ef-5£36-ae7d-c83e165894a0.html [https://perma.cc/JT94-AFGE] (describing
Smith County’s plans to use an outside firm to help redraw election precincts in 2021). Elec-
tion precincts are the neighborhood-level districts into which local subdivisions, typically
counties, divide voters to assign them to electoral districts (for example, congressional dis-
tricts) and polling places.

20. See TEX. ELEC. CODE ANN. § 42.006(a) (West 2019) (“Except as otherwise provided by this
section, a county election precinct must contain at least 100 but not more than 5,000 registered
voters.”).

21. See Dylan Lynch, All-Mail Elections (aka Vote-by-Mail), NAT’L CONF. ST. LEGISLATURES (June
27, 2019), http://www.ncsl.org/research/elections-and-campaigns/all-mail-elections.aspx
[https://perma.cc/sBWG-HWS5G]; Elections and Campaigns, NAT'L CONE. ST. LEGISLATURES,
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polling place tied to their address. This invariably causes confusion on Election
Day and, in jurisdictions with strict laws, results in thousands of provisional bal-
lots that ultimately get tossed aside for being cast at incorrect polling places.*
Precinct assignments also determine which elections an individual can vote in.>®
As demonstrated in the following example, combining complicated rules around
precinct-based voting with extreme gerrymandering and poor election admin-
istration can lead to harmful results.

Texas State University (TSU) is a large public university in Hays County,
Texas. TSU is home to 38,661 students, over 7,000 of whom live on campus,**
with thousands more living in private housing in the immediate vicinity. The
student body represents roughly 17% of the entire Hays County population.>®
While not all students choose to claim residence in Hays County, students still
make up an undeniably large proportion of the county’s total population.

Figure 1 represents the current election precinct boundaries in Hays County.
The lines are winding, though at first glance they may not look inherently illog-
ical. However, overlaying features of the campus reveals the distorted way in
which the community is carved into different precincts. Some of what appear to
be streets on the precinct map are in fact merely paper streets* or walking paths.
Perhaps the most absurd result is that the Student Center, which has housed the

http://www.ncsl.org/research/elections-and-campaigns/vote-centers.aspx  [https://perma
.cc/ZW4R-CDYF].

22. See Emily Eby & Beth Stevens, Texas Election Protection 2018: How Election Administration Issues
Impacted Hundreds of Thousands of Voters, TEX. CIv. RTS. PROJECT 10 (Mar. 2019), https://
texascivilrightsproject.org/wp-content/uploads/2019/03/2019-Election-Protection-Report
.pdf [https://perma.cc/42JC-H2Z6] (describing voter confusion and how, across Texas’s five
largest counties, 4,608 provisional ballots were not counted because they were cast in the in-
correct location). Poll workers are, in theory, encouraged to direct voters to their correct poll-
ing place. See Ashley Fischer, Election Day Procedures and Provisional Voting, TEX. SECRETARY
ST. 71 (Aug. 25, 2019), https://www.sos.texas.gov/elections/forms/seminar/2015/17th
/election-day-procedures.ppsx [https://perma.cc/6ZEs-Z4P2]. However, they may fail to do
so, or the voters simply may not have time or the will to travel to another polling place and
potentially stand in a long line to cast their ballot.

23.  Generally, precincts and electoral districts are drawn so that most districts contain only whole
precincts. However, for various reasons, sometimes election precincts will be split between
two districts, which can create its own administration problems and voter confusion.

24. Facts & Data, TEX. ST. U., https://brand.txstate.edu/facts-and-data.html [https://perma.cc
/MY]J7-568X] (stating figures as of fall 2018).

25.  QuickFacts: Hays County, Texas, U.S. CENSUS BUREAU, https://www.census.gov/quickfacts
/hayscountytexas [https://perma.cc/C68E-PGBP].

26. A paper street is a street that appears on a map but has not been physically constructed or no
longer exists. See Paul G. Sanderson, Paper Streets: The Gap Between Dedication and Acceptance,
N.H. MUNICIPAL AsS’'N (Apr. 2007), nhmunicipal.org/town-city-article/paper-streets-gap
-between-dedication-and-acceptance [https://perma.cc/GCT3-UYGz2].
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only on-campus voting location ever used, is bisected by the precinct lines. Fig-
ure 2 shows where many of the major on-campus residences are located —a con-
fusing distribution between precincts by any measure, with no clear or logical
dividing lines for which residential halls are assigned to which precinct.?”

FIGURE 1.
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27.  Of course, unnecessarily breaking up the campus into multiple precincts is itself illogical, but
it might be slightly better if there were a reasonable rule for determining which dorms went
where (for example, if all the dorms east of North LBJ Drive were assigned to Precinct 413).
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FIGURE 2.
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My involvement in the TSU on-campus voting landscape began during the
early-voting period when students and organizers on the campus began calling
the Election Protection hotline to complain about the closure of the TSU on-
campus early-voting location after only three days of early voting.*® In Texas,
early voting is more lax than Election Day voting, and voters are allowed to cast
a ballot at any location in the county.?® While investigating the early-voting sit-
uation, I also realized that there were no planned on-campus voting sites for
Election Day, despite there being two large voting precincts that were comprised
primarily of the campus.

Figure 2 also shows Hays County’s proposal for the intended placement of
its Election Day poll sites prior to our threatening litigation. State law permits
combining precincts into one polling place under certain circumstances.*® The

28. See infra Section I.B.

29. Compare TEX. ELEC. CODE ANN. § 63.001 (West 2019) (requiring that Election Day voters
must be registered in the precinct where they are trying to vote), with id. § 85.006 (allowing
voters to vote at any early-voting location).

30. Seeid. §§ 42.0051, 42.006 (West 2019).
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county originally intended to combine each of the two primarily on-campus pre-
cincts with two off-campus precincts, meaning that students in those precincts
would have to travel off-campus (approximately 2.2 miles in one case and 1.7
miles in the other) to cast their ballot. On top of figuring out the complicated
and illogical assignment of residence halls to different precincts, students (many
of whom lack transportation) would have had to find a way to get to these poll-
ing locations. One of the polling locations is separated from campus by a high-
way. If a student showed up at the wrong location, she would have to travel 3.4
miles in the opposite direction to reach the correct location.

I discovered, however, that the county had acted improperly by ignoring a
provision of state law limiting the number of registered voters that can be com-
bined into a single polling place.*' The larger of the two on-campus precincts, it
turns out, had been improperly combined with a different large off-campus pre-
cinct. In addition to addressing the early-voting closures, the Texas Civil Rights
Project wrote a legal demand letter to the county on behalf of two nonprofits,
informing the County of its illegal combination of polling places. In the face of
threatened litigation, the county agreed to open an on-campus polling place for
this particular precinct. But voters from the other main on-campus precinct were
still required to travel off campus to vote.

The confusion on Election Day was compounded by the fact that massive
voter-registration efforts had created a backlog of registration applications in the
county. Many students did not receive their registration certificates, which indi-
cate their precinct assignment, ahead of Election Day. Although they were en-
tered into the system, they would have had to visit the county website or contact
the county directly to determine their precinct.

This campus gerrymandering led to significant confusion. Reports from
Election Day indicate that many students showed up to vote at the incorrect poll-
ing place, and some reports indicate that election workers may have provided
misinformation.** According to the reports, the poll workers either unnecessarily
directed students to make trips back and forth between polling places, or said
they could cast a provisional ballot if they were at the wrong location without
explaining that their ballots would not be counted. One measure of this confu-
sion is the number of provisional ballots cast in Hays County. There were 1,316

3. Seeid.

32.  See Phil Prazan, Hays County Democrat Files Suit to Contest Commissioner Election, kxan (Dec.
14, 2018), https://www.kxan.com/news/local/hays/hays-county-democrat-files-suit-to-
contest-commissioner-election/ []. Other specific reports were tracked through a proprietary
system at TCPR.
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provisional ballots in the county,’® which has a total population of 222,631.** This
is compared to 2,794 provisional ballots in Dallas County, which has a total pop-
ulation of 2.63 million, and 857 in Bexar County, which has a total population of
1.98 million.*® Of these 1400 provisional ballots, 1,168 were rejected.*® However,
the confusion and lost votes were only one manifestation of the ill effects of cam-
pus gerrymandering at TSU and, perhaps, not even the most egregious.

Given the extreme gerrymandering of the campus, it is no surprise that stu-
dents were confused about which precinct they live in or where they should vote.
As was revealed in the 2018 midterm elections, even county election officials
could not keep their lines straight, in the most literal sense. After the 2018 mid-
term election, I, on behalf of the Texas Civil Rights Project, filed open-records
requests with the County Election Department regarding the assignment of vot-
ers in on-campus precincts. The responsive documents indicated that, for the
entire twelve-day early-voting period, individuals residing in one residence hall
were incorrectly programmed in the county system as residing in the wrong pre-
cinct.’” Because this error took place during early voting, when voters can cast
ballots at any polling location in the county, it did not affect the voters’ ability to
cast a ballot. However, it did affect which races they could vote in. Being assigned
to the wrong precinct meant that these students voted in the incorrect U.S. Con-
gressional and County Commissioner contests, in addition to some local races.*®
At least 114 voters cast ballots in the incorrect precinct.** The County Commis-
sioner races for Precincts 3 and 4, which were the two Commissioner races af-
fected by this mix-up, were decided by thirty-seven and 1,201 votes respec-
tively.** Thus, this precinct confusion may have materially affected at least one
election result.

33. Email from Jennifer Anderson, Hays County Elections Adm’r, to Joaquin Gonzalez (Oct. 21,
2019, 2:01 PM) (on file with author).
34. QuickFacts: Hays County, Texas, supra note 25.

35. Eby & Stevens, supra note 22; QuickFacts: Bexar County, Texas; Dallas County, Texas,
U.S. CENsUs BUREAU, https://www.census.gov/quickfacts/fact/table/bexarcountytexas
,dallascountytexas/PSTo045218 [https://perma.cc/N6A7-EAEG].

36. Email from Jennifer Anderson, supra note 33.

37. E-mail from Virginia Flores, Chief Voter Registration/Election Clerk, to Sarah Berlin (Nov.
5, 2017, 5:42 PM) (on file with author).

38. Precinct 332 is in Texas Congressional District 21, whereas Precinct 413 is in District 35, see
PLANC235, DISTRICTVIEWER, https://dvr.capitol.texas.gov/Congress/2/PLANC235, and
County Commissioner Precinct 3 as opposed to 4.

39. Based on analysis of early-voting rosters, on file with author.

go. See Cumulative Report— Official—Hays County— General Election— November 6, 2018, HAYS
COUNTY 9, 11 (Nov. 13, 2018) https://hayscountytx.com/download/departments/elections
/results/2018/11-06-2018-General-Election- Cumulative-official. pdf [https://perma.cc

/YVK9-9QJY].
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Although I draw on the TSU example due to my personal experience with
the situation, this is hardly an isolated incident. In this midterm election, there
were also problems at Prairie View A&M University, a historically black univer-
sity in Waller County, Texas with a total enrollment of 9,516 students.*' Waller
County has a total population of 53,126, therefore, this campus makes up a siza-
ble percentage.** Waller County has a noted history of voter-suppression efforts
aimed at Prairie View A&M and has been found to have violated the voting rights
of Prairie View students with both racial and age-based discrimination.* Issues
arose this election cycle because the university does not provide individual mail-
boxes for students; instead it assigns them each a P.O. box. Thus, they do not
have a physical address at which they can register. In recognition of this problem,
the university instructed students to use one of two possible physical addresses
on their voter-registration forms. However, the addresses were located in two
different precincts, with one assigned to an on-campus voting location and the
other to an oft-campus location. Although a resolution was ultimately reached
that allowed student voters to complete a change of address form when going to
vote on campus, it required students to complete extra paperwork.** Campus
gerrymandering has also prominently featured in the ongoing controversy over
North Carolina’s last decennial redistricting.** And plaintiffs in the current Ohio
partisan gerrymandering case have pointed to the confusion caused by unnatu-
rally dividing college campuses.*®

#.  Enrollment Statistics, PRAIRIE VIEW A&M U. (2018), http://www.pvamu.edu/ir/wp-content
/uploads/sites/98/Fall-2018.pdf [https://perma.cc/85X9-DRV8].

42. QuickFacts: Waller County, Texas, U.S. CENSUS BUREAU, https://www.census.gov/quickfacts
/fact/table/wallercountytexas/PSTo045218 [https://perma.cc/sY6R-N87P].

43. See, e.g., Elizabeth Summers, One Texas School’s Long Walk of Political Engagement, PBS NEWS-
HOUR (Now. 5, 2012, 7:00 AM), https://www.pbs.org/newshour/politics/picture-this-more
-than-1000 [https://perma.cc/Z3KU-JN3V]; see also Emily Foxhall, Waller County Backs Off
Plan to Limit Early Voting, HOUSTON CHRON. (Jan. 5, 2016), https://www.houstonchronicle
.com/news/houston-texas/houston/article/ Waller-Co-backs-off-plan-to-limit-early-voting
-6739007.php [https://perma.cc/Z6U8-HTSG]; Jasper Scherer, Democrats Demand Waller
County Fix PVAMU Voter Registrations, HOUSTON CHRON. (Oct. 16, 2018),
https://www.chron.com/news/houston-texas/houston/article/Democrats-demand-Waller
-County-fix-PVAMU-voter-13300986.php [https://perma.cc/F7NV-XM6N].

44. Scherer, supra note 43.

45. See Eric Holder, It’s Time for Americans to Take Back the Vote, TIME (Oct. 18, 2018),
https://time.com/5428175/take-back-the-vote [https://perma.cc/2UUN-93RE]; Ella Nilsen,
North Carolina’s Extreme Gerrymandering Could Save the House Republican Majority, VOX (May
8, 2018, 11:00 AM) https://www.vox.com/policy-and-politics/2018/5/8 /17271766
/north-carolina-gerrymandering-2018-midterms-partisan-redistricting  [https://perma.cc
/sSR6T-8T3H].

46. Ohio A. Philip Randolph Inst. v. Householder, 373 F. Supp. 3d 978, 1158 (S.D. Ohio 2019)
(“In Hamilton County and on The Ohio State University’s campus in particular, the HCYD’s
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B. Lack of On-Campus Polling Places

A great deal of harm comes from simply failing to provide polling locations
on campus regardless of whether the campus has been gerrymandered. At TSU,
the problems with precinct-level gerrymandering were perhaps more dramatic
in that they directly undermined the integrity of election results in at least two
close races. But the original complaints that brought TSU to the attention of the
Election Protection hotline dealt with the County closing the on-campus early-
voting location after only three days.

From Monday, October 22 through Wednesday, October 24, 2018, Hays
County operated a temporary early-voting site at the TSU Student Center. Over
this period, 2,965 voters (presumably mostly university students) utilized the
location.*” On the third and final day of on-campus voting, waits of over an hour
persisted all day and the site was the busiest early-voting location in Hays
County.*® Per the original Hays County plan, TSU students (whose 2018 under-
graduate enrollment was 34,187)* were provided with only twenty-four hours
of on-campus voting time. This contrasts with the students at the comparably-
sized nearby University of Texas at San Antonio (UTSA) (with a 2018 under-
graduate enrollment of 27,312)*° and University of Texas at Austin (with a 2018
undergraduate enrollment of 40,804).%' UTSA students were provided with 128

and OSU College Democrats’ representatives testified that they have seen campaign signs for
certain candidates in the wrong district and that people have been mistaken as to which dis-
trict they should be voting in.”).

47. Terra Rivers, Hays County Polling Places, Travis County Clerk’s Office Experience Technical Issues;
Hays County Early Voting Totals Day 1, SAN MARCOS CORRIDOR NEWS (Oct. 23, 2018),
https://smcorridornews.com/hays-county-polling-places-travis-county-clerks-office
-experience-technical-issues [https://perma.cc/7ZPs-GCXH]; Terra Rivers, Day 2 Of Hays
County Early Voting Turnout, SAN MARCOS CORRIDOR NEWs (Oct. 24, 2018), https://
smcorridornews.com/day-2-of-hays-county-early-voting-turnout [https://perma.cc/Y8B6
-C3QG]; 3 Days of Early Voting, Mail-In Ballot Totals, SAN MARCOS CORRIDOR NEWS (Oct. 235,
2018), https://smcorridornews.com/3-days-of-early-voting-mail-in-ballot-totals [https://
perma.cc/PCD7-KLQM].
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49. Office of Institutional Research, University Enrollment, TEX. ST. U., https://www
Jr.txstate.edu/reports-projects/highlights/highlights-enrollment  [https://perma.cc/4X25
JLPW].
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[https://perma.cc/2UCC-BFS6].
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total hours of early voting®* and UT Austin students were provided with 276 (138
hours each at two separate locations).>* Of course, Hays County had posted its
plans for early voting ahead of time, but the fact that nobody caught the problem
highlights one reality of election protection work: it is impossible for any organ-
ization or group of organizations to be apprised of all of the on-the-ground fac-
tors in every jurisdiction across a state — particularly one as large as Texas, with
254 counties where a variety of locally appointed and elected officials administer
elections depending on the county’s size and resources.

Nevertheless, after receiving complaints, I found a seldom-mentioned sec-
tion of the Texas Election Code —one which appears to have never been the sub-
ject of prior litigation — that regulates how many early-voting locations can be
established in each County Commissioner’s precinct (each Texas county is bro-
ken up into four such precincts) in counties of a certain size.>* For counties the
size of Hays, the law requires that no County Commissioner precinct have more
than twice as many early-voting locations as any other precinct. After some am-
ateur mapmaking, I was able to determine that Hays County had placed three
early-voting locations in one County Commissioner precinct, and, after the clos-
ing of the TSU early-voting site on the third day, there would be only a single
early-voting location in another. We sent a demand letter to the county threat-
ening litigation®® and coordinated with local grassroots groups to launch a public
pressure campaign, including placing over a thousand phone calls from constit-
uents to their local county elected officials in one day. The next day, in an execu-
tive session, the County Commissioners decided to reopen the on-campus early-
voting site as well as open an Election Day site to remedy the improper combin-
ing of precincts described in Section I.A.5¢

The reopening of an on-campus voting location proved fruitful for Hays
County voters. The TSU location was the busiest early-voting location in the

52. Bexar Cty. Elections Adm’r, Joint General, Special, Charter and Bond Election (2018) (on file
with author).

53. Travis Cty. Clerk, Travis County Early Voting Locations for the November 6, 2018 General
Election (2018) (on file with author).

54. TEX.ELEC. CODE ANN. § 85.062(f) (West 2019).

s5. Alexa Ura, Student Voting Rights Fight Erupts at Texas State University, TEX. TRIB. (Oct. 25,
2018), https://www.texastribune.org/2018/10/25/student-voting-rights-fight-erupts-texas
-state-university [https://perma.cc/X8QR-PGWN]; Letter from Beth Stevens, Voting
Rights Legal Director, to Bert Cobb, Hays County Judge, and Jennifer Anderson, Hays
County Election Administrator (Oct. 25, 2018), https://texascivilrightsproject.org/wp
-content/uploads/2018/10/Letter-to-Hays-County-10.25.18-1.pdf [https://perma.cc/8DHjs
-444T].

56. Becky Fogel, News Roundup: Early Voting Will Resume at Texas State University, TEX. STAND-
ARD (Oct. 29, 2018), https://www.texasstandard.org/stories/news-roundup-early-voting
-will-resume-at-texas-state-university [https://perma.cc/SBW8-S7D7].
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county when it reopened.®” Precinct 334, where we succeeded in both extending
the days of operation for the early-voting location and in getting an Election Day
location opened, saw the largest midterm-to-midterm increase of any election
precinct in the County, with students turning out at 400 percent of the level they
did in 2014.%® Based on this limited anecdotal evidence, it would appear that stu-
dents will vote when you give them a reasonable opportunity to do so.

As with campus gerrymandering, the TSU incident was not isolated. Indeed,
many of the same places where campus gerrymandering has occurred have also
faced allegations of discriminatory closure or refusal to open on-campus polling
places. The district court in Shelby County v. Holder cited Waller County’s at-
tempt to close an on-campus Prairie View A&M early-voting site as evidence of
the ongoing need for the Voting Rights Act’s preclearance provisions.** Another
lawsuit during the most recent midterm elections was necessary to get Waller
County to provide the Prairie View campus with adequate early-voting oppor-
tunities.®® North Carolina State University, with a total enrollment of 35,479,
lost its early-voting location in 2014, following the Supreme Court decision in
Shelby County.®* In Florida, neither Florida State University nor Florida A&M,
both located in Tallahassee, have early-voting locations, despite a combined en-
rollment of nearly 50,000 students.®® In 2014, the Florida Secretary of State even
issued an election-law opinion that would have prevented any university build-
ings from serving as early-voting sites. But a federal court enjoined this opinion,
finding that it was likely motivated by unconstitutional age-based discrimina-
tion, in contravention of the Twenty-Sixth Amendment.**

57. Day 11 of Hays County Early Voting Turnout, SAN MARCOS CORRIDOR NEWs (Nov. 2, 2018),
http://smcorridornews.com/day-11-of-hays-county-early-voting-turnout [https://perma.cc
/2B46-JMLJ].
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.technicianonline.com/opinion/article.html [https://perma.cc/G3YN-3UJ3].

63. Evan Walker-Wells, Blocking the Youth Vote in the South, FACING SOUTH (Oct. 29, 2014),
https://www.facingsouth.org/2014/10/blocking-the-youth-vote-in-the-south.html
[https://perma.cc/BRJ5-4HL6].
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C. Restrictions on Mobile Voting Sites

For major universities with tens of thousands of students, there is a demon-
strable demand and need for dedicated polling places throughout early-voting
periods and on Election Day. Providing these campuses with dedicated voting
sites is all the more logical (at least from a non-partisan, pro-participation stand-
point) when they make up a significant percentage of the total population of the
surrounding county or city. However, students at smaller universities, particu-
larly those within larger counties, face unique problems. It is often not financially
efficient or realistic to keep a polling place open on campus every day of early
voting to serve a population of, for example, 2,000 students in a county with a
population of over one million. Nevertheless, these students often face the same
lack of transportation as students at larger campuses, and the problems could be
exacerbated as public transit between these smaller campuses and other parts of
the community may be suboptimal. Some counties wishing to serve these pop-
ulations have come up with inventive solutions, utilizing so-called mobile early-
voting sites that rotate between locations.®® Not only can these mobile sites serve
smaller campuses, but they can be rotated to rural regions or communities that
face difficulty getting to the polls, such as the elderly.®® Although the term “mo-
bile voting” may conjure up images of a voting trailer,®” these temporary sites
are typically housed inside existing buildings but only operate for certain days
or hours.

Despite these creative solutions, or perhaps to intentionally undermine
them, states have cracked down on counties’ ability to employ mobile voting. In
2018, the North Carolina Legislature overrode a gubernatorial veto to enact Sen-
ate Bill 325, which requires counties to keep all early-voting locations open for a
uniform set of hours and days.®® Analysis of this law’s effect in the 2018 midterm
elections indicates that forty-three of North Carolina’s one hundred counties
eliminated at least one early-voting site, almost half reduced the number of
weekend days, and about two-thirds reduced the number of weekend hours,

are eighteen years of age or older, to vote shall not be denied or abridged by the United States
or by any State on account of age.” U.S. CONST. amend. XXVI.

65. See, e.g., Travis County Mobile Voting Locations, TRAVIS COUNTY, TEX., https://www.
traviscountytx.gov/images/county-clerk/docs/pdf _tc_elections_2018.11.06_g18 mobile
_flyer_v2.pdf [https://perma.cc/UD7W-TSQ7].

66. See, e.g., id.
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compared to 2014.%° The reduction in locations appears to have had a particularly
dramatic impact on youth-voter-turnout rates.”

During its most recent legislative session, Texas passed a similar law, House
Bill 1888, which went into effect on September 1, 2019.”" HB 1888 requires every
early-voting location in a county to remain open for the same weekdays and
hours as the county’s “main early voting place.””> The stated intention of the
bill’s author was to crack down on school boards strategically targeting school
events, such as PTA meetings, to garner support for elections to approve spend-
ing bonds for the local district;”® but the author’s refusal to entertain amend-
ments that would have provided exceptions for university campuses, city halls
in rural communities, and elderly living centers, reveals a more nefarious in-
tent.”* The stark effects of this bill on student voters, if it remains unchallenged
and counties do not expend the funds necessary to comply with it, are already
becoming apparent.”

Il. AVENUES FOR COMBATING STUDENT-VOTER SUPPRESSION

In the preceding Part, I surveyed a particular set of student-voter chal-
lenges — those related to voting on campus, drawing on personal experience from
the 2018 general election. I focused on this set of problems both due to my per-

69. See Sunny Frothingham, Greater Costs, Fewer Options: The Impact of the Early Voting Uniform
Hours Requirement in the 2018 Election, DEMOCRACY N.C., https://democracync.org/research
/greater-costs-fewer-options-the-impact-of-the-early-voting-uniform-hours-requirement
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point jump.”).
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/hjrnl/861/pdf/86RDAY60FINAL.PDF  [https://perma.cc/sXE9-LV3U] (rejecting the
aforementioned amendments).
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sonal observation of their salience and because it seemed like a topic that here-
tofore had received scant attention in the literature. In this Part, I consider some
of the avenues available for combating the attempted suppression of student vot-
ers. First, I look at the role of litigation, discussing potential benefits and draw-
backs and surveying some of the relevant decisions that one must face when
choosing to litigate this set of issues. Next, I turn to potential policy and advo-
cacy avenues for both reactively and proactively combating student-voter sup-
pression.

Although courts undeniably play a major role in protecting voting rights and
solving election-related disputes, seeking judicial relief as a first order of business
may not always be the most effective solution. One lesson from my election-pro-
tection work is that, despite increasing interest in and awareness of these issues,
there are still limited resources available, particularly when it comes to providing
in-depth answers to tricky election-law questions and troubleshooting complex
problems. Emergency election litigation is a time- and resource-intensive pro-
cess. One Election Day lawsuit that we filed against Harris County, Texas to keep
its polls open late” took the full attention of three attorneys working almost ex-
clusively on this issue for over half of Election Day. Given that we only had a staft
of seven dedicated voting-rights attorneys, this was a significant diversion of re-
sources away from responding to voters’ and volunteers’ questions. Particularly
given the projections of record turnout in 2020,”” resource availability must be
factored into any decision to file suit.

Additionally, litigation involves running through a complex, uncertain deci-
sion-making matrix. One initial key decision is determining where to file,
namely federal or state court. Though federal courts have often been the venue
for voting-rights impact litigation, state courts can offer some attractive features.
State election laws can be a complex quagmire of provisions passed over hun-
dreds of years, some of which may be remnants of previous eras. Although this
complexity itself can be a source of voter confusion, local governments can also
unwittingly run afoul of these multifarious requirements. Litigators can use
these more technical violations as leverage to achieve substantive outcomes, such
as our leveraging the violation of Texas’s early-voting location laws to convince
the County to reopen the on-campus early-voting site.”® In contrast, federal con-
stitutional doctrines tend to be abstract. For instance, one of the primary tools
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TriB. (Nov. 6, 2018), https://www.texastribune.org/2018/11/06/election-day-texas
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in federal voting-rights litigation relies on a balancing test to compare the bur-
dens of a particular governmental action to the state’s interest in that action.”
Although potentially useful, such open-ended tests lend themselves to unreliable
outcomes.*

Of course, federal courts are still an important tool, and often the only rea-
sonable one available. There is, perhaps unsurprisingly, evidence that when
judges are elected on a partisan basis, as is the case in many states,®' their deci-
sions in election-law cases have a partisan valence.®* Though an individual’s or
organization’s interest in protecting student voting rights might be strictly non-
partisan, it would be foolhardy to not realize that the only reason certain officials
seek to suppress student voting is because of its partisan effects. And, depending
on the facts at issue, federal claims may be the strongest. For instance, bringing
a Voting Rights Act claim in a jurisdiction with a noted history of intentional
racial discrimination against students at a historically black college might make
more sense than trying to mount the same challenge from scratch in a state ju-
risdiction where the issues have never been litigated. Although state courts
should have jurisdiction to enforce these federal claims, it might be more useful
to appear in front of a judge familiar with the legal issues at play.

The timing of the litigation also comes into play. If a jurisdiction has a state
court of last resort that is notably inclined to take a restrictive view of voting
rights, one must assess how likely the case is to make it up to that court in time
for meaningful review. If the litigation is of an emergency nature, any review
beyond the lower state court’s initial decision on a temporary injunction may be
moot by the time it reaches an appellate court.®® That is not to suggest that par-
ties should intentionally delay filing claims until there is no time to appeal —
among other things, such a decision might raise laches issues.®* But, due to the
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aforementioned nature of election litigation, these issues often do not come to
light until voting is already underway, and certainly a court would not fault a
party for at least giving a jurisdiction a reasonable period of time to choose to
comply with a formal demand prior to having litigation filed against them. Even
if a federal court might otherwise be the ideal choice for litigating a particular
issue, they are not known for their speed or efficiency, and, for understandable
federalism reasons, may have concerns about disrupting state elections close to
the beginning of voting.® All of these venue and timing considerations merely
serve to underscore the complexity and inherent unpredictability of litigation.

As demonstrated by the TSU situation, a well-laid-out threat of litigation
combined with public and media pressure might be sufficient to compel a county
to act. Although, undoubtedly, many government actions aim to disenfranchise
student voters —regardless of whether the motivations are inherently partisan,
racial, or otherwise — some problems arise simply from poor election administra-
tion. For instance, although the conditions for the problem were created by cam-
pus gerrymandering, there is nothing to indicate that assigning students to the
wrong precinct during early voting was an intentional act of discrimination as
opposed to an administrative error. In determining the best course of action, it
is also important to distinguish between which county officials are responsible
for which election decisions. For instance, while the addition or subtraction of
polling places might be the responsibility of elected officials in one jurisdiction,
it might be the responsibility of a local bureaucrat somewhere else. The relative
effectiveness of public pressure versus a threat of litigation may vary depending
on where the power for the decision rests. Nevertheless, there may be situations
where the entity in charge of elections refuses to remedy a problematic situation
and litigation is necessary.

As recent developments in Hays County have demonstrated, sometimes the
best defense is a good offense. The most direct way to get on-campus polling
places secured is to start early and apply pressure. The fact that often these hy-
per-local decision-making processes get scant attention increases organizing ef-
forts’ ability to make an impact. Going into the November 2019 elections, Hays
County community members became concerned about apparent plans to move
the popular on-campus voting site to a more remote and obscure location.®
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However, armed with knowledge that this might be a problem, students and
community groups were able to catch the problem before locations were final-
ized and effectively advocate for dedicated on-campus voting sites for all of early
voting and election day.?” Even if such advocacy efforts are unsuccessful, they
can nevertheless help build a record for future litigation that hinges on the intent
of county election officials to disenfranchise students, particularly where the stu-
dent population represents a community of color in an otherwise majority-white
jurisdiction.®®

However, as evidenced by the passage of anti-mobile polling place laws in
North Carolina and Texas, state legislatures can stand in the way of positive local
reform efforts. Increasingly, the right to vote is itself becoming an election is-
sue.® This has provided momentum to organize against voting-rights attacks
and successfully block anti-voter bills. For instance, in Texas, a coalition of grass-
roots and civil-rights groups organized to help defeat Senate Bill 9, an omnibus
election bill that, among other things, would have made it easier to convict indi-
viduals of voter fraud for innocent mistakes.”® This defeat came despite the Lieu-
tenant Governor prioritizing the bill’s passage.”’

In sum, although traditional defensive tools, such as litigation and the threat
thereof, will continue playing an important role in the fight for student voting
rights, proactively organizing before problems materialize is the ideal course of
action.

CONCLUSION

Given the stakes of the 2020 election, the issue of student voter suppression
is sure to arise in various measures, including those limiting on-campus voting
opportunities. Although there has been some successful litigation to prevent
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governing entities from closing polling sites, it often comes in the form of emer-
gency election litigation, and a robust case law has yet to emerge. Undoubtedly,
litigation will play a necessary role in protecting the rights of student voters.
However, it would also be wise for advocates and affected individuals to start
early to identify areas of need and coordinate campaign plans. For example, pre-
senting a strong case for a campus polling site at local election hearings can set
the stage for successful litigation later by undermining the governing entity’s
purported justifications for denying access to student voters. °* Across the board,
the best bet for giving students access to the polls might come in the form of
coordinated local advocacy well in advance of actual elections.
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