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ABSTRACT. In the year preceding the American Rescue Plan (ARPA), the unemployment in-
surance system in many states collapsed, leaving many workers to wait weeks and months to re-
ceive benefits. Millions more were ineligible despite losing significant sources of earned income.

This Essay examines the pressures that made the unemployment insurance (UI) system
crumble and aims to sketch a way forward. UT cannot survive without much more extensive federal
funding, and this Essay explores several design options.

I also propose tentative answers to the data issues and moral hazard worries that have been
major obstacles to supporting the millions who work in part-time and gig jobs.

Finally, I examine the constitutional and budgetary obstacles to safety-net reform. For exam-
ple, current federal budget rules perversely penalize efforts to enact “automatic stabilizers” built to
respond immediately to future crises. In effect, these rules damage our economic future in the
name of preserving it.

INTRODUCTION

By dollars and popular awareness, two key pillars of the American Rescue
Plan (ARPA) are continuations of the Economic Impact Payments (better
known as “the Checks”) and the unemployment insurance (UI) expansions be-
gun in 2020." Both began in the CARES Act, as part of the national response to

1. Estimated Budgetary Effects of H.R. 1319, American Rescue Plan of 2021, Detailed Tables, CONG.
BUDGET OFF. tbl.Title 9, https://www.cbo.gov/system/files/2021-03/Estimated Budgetary
_Effects_of_hr1319_detailed_tables.xlsx [https://perma.cc/sQZP-PZKB] (estimating $205
billion for unemployment insurance (UT) provisions and $402 billion for the Checks). Trans-
fers to state and local governments were about $362 billion, while the child tax credit was
around $88 billion. Id.
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the massive workplace disruptions caused by the COVID-19 pandemic.” But
they are a mismatched pair. Where U relief is elaborately targeted, capped, and
constrained by an array of eligibility and filing requirements, the Checks were
indiscriminately distributed to households earning less than $150,000.> Behind
the scenes as the ARPA was being drafted, though, it seemed that these two facts
were tightly related. Americans needed the Checks precisely because UI—long
intended to be the nation’s bulwark against this exact kind of widespread work
interruption —had failed to reach many needy families.*

UT’s failure wasn’t an accident or an oversight. As Florida Governor Ron De-
Santis observed of his state’s UI system, unemployment insurance in the United
States is designed with “pointless roadblocks” to frustrate people so that they
will abandon their claims.® Known as the “ordeal” mechanism, this strategy is
recommended by some economists as a way of supposedly targeting safety-net
programs to those who need them most.° The government’s choice to deliver
safety-net programs jointly by states and the federal government, through our
system of cooperative federalism, produces similar frustrations.” Indeed, ordeals
and federalism are interrelated: ordeals are not unique to cooperative programs,
but the incentives and structures of cooperative federalism allow them to thrive.

In many ways, then, the Checks were a rebuke to our entire system of an-
tipoverty law. In their vast scale, simplicity, and rapidity, they demonstrated the
unique capabilities of an energized national government. Their perceived neces-
sity demonstrated the limited capabilities of U], the alternative path to delivering
aid that we have largely chosen to follow until now.

2. Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136, §§ 2102-2107, 2201,
134 Stat. 281 (2020).

3. American Rescue Plan Act of 2021, H.R. 1319, 117th Cong. § 9601 (2021).

4. E.g, Alicia Adamczyk, New Coronavirus Relief Bill Includes $600 Stimulus Checks, $300 in En-
hanced Unemployment Benefits, CNBC (Dec. 20, 2020, 9:05 PM EST), https://www.cnbc
.com/2020/12/20/congress-agrees-on-covid-relief-bill-with-600-dollar-stimulus-
checks.html [htps://perma.cc/4Z64-JCJR] (discussing American families’ need for addi-
tional economic relief during the COVID-19 pandemic); see DAN MURPHY, BROOKINGS INST.,
EcONOMIC IMPACT PAYMENTS: USES, PAYMENT METHODS, AND COSTS TO RECIPIENTS 1-2 (Feb.
2021), https://www.brookings.edu/wp-content/uploads/2021/02/20210216_Murphy_Im-
pactPayments_Final-4.pdf [https://perma.cc/3K6W-QVV3] (noting this rationale for the
Checks in 2020 relief legislation).

5. Laurel Wamsley, Gov. Says Florida’s Unemployment System Was Designed to Create “Pointless
Roadblocks,” NPR (Aug. 6, 2020), https://www.npr.org/sections/coronavirus-live-updates
/2020/08/06/899893368/gov-says-floridas-unemployment-system-was-designed-to-create
-pointless-roadblock [https://perma.cc/BN6Y-W8Kz2].

6. Albert L. Nichols & Richard J. Zeckhauser, Targeting Transfers Through Restrictions on Recipi-
ents, 72 AM. ECON. REV. 372, 376-77 (1982).

7. David A. Super, Rethinking Fiscal Federalism, 118 HARV. L. REV. 2544, 2586-2640 (2005).
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This Essay explains how we arrived here and where our experience with the
ARPA suggests we should go next. In Part I, I build upon foundational work by
David Super and others to summarize the pathologies of how the United States
delivers aid during recessions. Using unemployment insurance as a case study, I
explain the ways in which state financial and political incentives drive program
design. Since UI benefits are paid for largely by businesses and result in greater
worker bargaining power, there is now a fierce race to the bottom in which states
compete to slash UL

Part IT argues that the Checks were made necessary by our reliance on coop-
erative-federalism programs whose basic design makes them poorly suited to
respond to recessions. While it was remarkable that the Internal Revenue Service
(IRS) was able to deliver checks to millions in a relatively short period of time®
(all while its workforce was operating mostly remotely), it is neither desirable
nor politically sustainable to expect the federal government to implement a
wholly new federal poverty-relief program in every recession.

What we need instead are recession-proof safety-net policies. Step one is fig-
uring out what recession proofing looks like. Proponents of a universal basic in-
come (UBI) point to the Checks as an example of the promise of simple, lightly
means-tested, ordeal-less programs. Still, we need to better develop the capacity
to issue checks quickly and reliably. A robust federal-option payments system
can deliver the Checks, bank the unbanked, and even offer recession-period gov-
ernment lending.

But checks and loans aren’t enough. Realistically, we are not going to have a
UBI, even a temporary one, that comes close to replacing the income that most
middle-income Americans lose when they are out of work (nor would most UBI
supporters suggest payments that large). That’s what unemployment insurance
does best.

Part III therefore aims to describe the future of UI. In earlier work, I outlined
some plans for tinkering around the edges of the existing UI system, moderately
tweaking incentives here and there.” The ARPA experience shows those plans
were not ambitious enough. The fundamental problem of unemployment insur-
ance is state control and state fiscal incentives for maladministration.

The solution is federally funded UI. Workers and advocates have developed
a comprehensive set of substantive reforms needed to restore UI's proper

8. Michelle Singletary, The IRS Has Sent Out 9o Million Stimulus Payments. Here’s How to Check
When Yours Will Arrive, WASH. POST (Mar. 16, 2021), https://www.washingtonpost.com
/business/2021/03/16 /irs-stimulus-payment-tracker [https://perma.cc/6VD4-X934].

9. Brian Galle, How to Save Unemployment Insurance, 50 ARIZ. ST. L.J. 1009, 1049-64 (2018).
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operations.'® Here, I emphasize the importance of federal fiscal support and out-
line several alternative paths to removing states’ financial incentives to cut ben-
efits. I also offer some tentative takes on the hardest modern problem of UI,
which no world government has yet really cracked: how to fund and deliver in-
come protection for the modern gig workforce. The Pandemic Unemployment
Assistance (PUA) program, which for the first time offered U.S. aid to some
part-time and gig workers excluded from their state’s UI eligibility rules, has
promise. But it also has important cracks that need caulking.

Finally, in Part IV, I examine some of the major legal obstacles to UI reform.
Some of these are constitutional limits on Congress’s power to make conditional
offers to states. The Supreme Court has pushed the law into a corner, where se-
rious reforms to cooperative federalism are so hemmed in by doctrinal develop-
ments that cooperation no longer offers a viable path to the nation’s biggest
problems.

Other barriers derive from obscure but important budget rules, such as the
Senate’s “Byrd Rule,” which is poorly designed for coping with the threat of re-
cessions.'' Even though commentators agree that it is optimal for governments
to borrow during recessions and repay later in good times, modern budget rules
do not allow them to do so. An automatic-stabilizer system will be “scored” by
the Congressional Budget Office as losing money. Congress must therefore raise
taxes in advance to pay for any safety-net improvements. This system further
compounds the underlying political-economy challenge. Budget rules intended
to build a fiscally responsible future should facilitate, not block, sound recession
planning.

Though unemployment insurance is my case study, many of these lessons
generalize to other crisis-fighting tools, such as health, housing, and nutrition
assistance. To avoid relying on American Rescue Plans to respond to future pub-
lic-health, climate, or financial emergencies—or worse, a situation where an
ARPA is needed but the government is unable to pass one —we need more for-
ward-looking legislation, along with constitutional limits and budget rules that
give such legislation a realistic chance of success.

10. Josh Bivens, Melissa Boteach, Rachel Deutsch, Francisco Diez, Rebecca Dixon, Brian Galle,
Alix Gould-Werth, Nicole Marquez, Lily Roberts, Heidi Shierholz & William Spriggs, Re-
forming Unemployment Insurance: Stabilizing a System in Crisis and Laying the Foundation for
Equity, ECON. POL’Y INST. (June 2021), https://files.epi.org/uploads/Reforming-Unemploy-
ment-Insurance.pdf [https://perma.cc/ZHZ3-35BR].

1. See infra notes 128-132 and accompanying text.

564



THE AMERICAN RESCUE PLAN AND THE FUTURE OF THE SAFETY NET

l. THE RECESSION ORDEAL

Recessions are key moments for government. Even for those who believe
government’s role in the economy should be narrowed to the clearest of private-
market failings, recessions offer a compelling case for government interven-
tion.'? Most recessions pose a classic collective-action problem. As demand for
goods and services falls, merchants lay off their workers, which in turn puts fur-
ther downward pressure on demand, and so on. To reverse this spiral, customers
need to work together to all spend at once. That isn’t possible, of course, so in-
stead government policies that have the effect of stimulating and encouraging
spending must take the place of coordinated individual actions.

A bit more controversially, recessions also increase the urgency of social in-
surance.'® It’s difficult to insure against job loss, because moral hazard and ad-
verse selection would typically make the insurance contract prohibitively expen-
sive.'* Private job-loss insurers would also have to maintain vast reserves to cover
all the claims that would roll in during deep recessions. Private savings cannot
easily substitute for insurance, either. Even for families with the capacity to save
up for hard times, recessions pose unusual strain: as jobs become harder to find,
workers face longer periods with no paychecks, and many of the people they
might turn to for support, such as parents and siblings, may be out of work, too.

Unfortunately, American safety-net programs don’t reflect this well-settled
understanding. Instead, most of them are built in ways that tend to systemati-
cally undermine the delivery of benefits during recessions. Most importantly, as
David Super has explained, the cooperative-federalism architecture of safety-net
programs makes them particularly vulnerable to economic downturns.'* We
have turned over a lot of the responsibility for paying for financial support to
states.'® But state budgets are much more procyclical than the federal budget:
while strong during boom times, they crash during recessions.'” States are under

12. N. GREGORY MANKIW, MACROECONOMICS 531-550 (9th ed. 2016).

13. Jonathan Gruber, The Consumption Smoothing Benefits of Unemployment Insurance, 87 AM.
EcoN. REV. 192, 192 (1997). See generally Kory Kroft & Matthew Notowidigdo, Should Unem-
ployment Insurance Vary with the Unemployment Rate? Theory and Evidence, 83 REV. ECON.
STUD. 1092 (2016) (arguing that because evidence suggests moral hazard is less important
during recessions, unemployment programs should likely be more generous at those times).

14. That is, since only individuals who expect to lose work would buy insurance, and insured
individuals might spend longer out of work, private wage-insurance contracts are rare, other
than in cases of disability. For more details, see Galle, supra note 8, at 1016-19.

15.  Super, supra note 7, at 2586-2640.
16. Id. at 2546-47.
17.  Id. at 2637-39.

565



THE YALE LAW JOURNAL FORUM November 28, 2021

fiscal pressure to fire workers and slash benefits precisely when the economy
needs the exact opposite.'®

Those pressures have been especially evident in the unemployment-insur-
ance system.'® Ul is one of the earliest major cooperative-federalism programs.
The federal government sets out some general ground rules, but states provide
most of the money and establish nearly all of the policy details.*! In states that
fail to follow the scant federal rules, federal taxes on employers in the state rise
from $42 per employee to $420.%> Though federal taxes fund most of states’ ad-
ministrative costs, each state establishes its own system for taking in individual
claims, assessing them, and paying out approved benefits. Most states’ 2020 ad-
ministrative performance could only be described as disastrous.* Frustrated
claimants waited months for their claims to be processed, unable to reach human
administrators, as computer systems crashed.*

In part, the 2020 UI application ordeal was no accident, but instead the prod-
uct of deliberate efforts to reduce the desirability of UI benefits. Like any insur-
ance mechanism, UI could create moral hazard by potentially discouraging
workers from returning to work when they could instead collect benefits.>® Em-
pirically, several modern studies show this fear to be greatly overstated.* It re-
mains politically potent, though. And economic theory suggests that one way of
reducing the supposed moral hazard of social-insurance programs is through the
“ordeal.””” Ordeals are designed to function as “costly screens” that sort the

18, Id. at 2632-36.
19. Galle, supra note 9, at 1030-36.
20. Edwin S. Corwin, The Passing of Dual Federalism, 36 VA. L. REV. 1, 20-21 (1950).

21. For a more complete introduction to the workings of the unemployment-insurance system,
see Bivens et al., supra note 10, at 13-20.

22. 26 U.S.C. §§ 3301-3303 (2018).
23. Bivens et al., supra note 10, at 20-25.

24. Greg Tacurci, The “Black Hole” of Unemployment Benefits: Six Months into the Pandemic, Some
Are Still Waiting for Aid, CNBC (Sept. 27, 2020), https://www.cnbc.com/2020/09/27/why-
some-states-are-struggling-to-pay-unemployment-benefits.html - [heeps://perma.cc/4PSX-
LXWV].

25.  Walter Nicholson & Karen Needels, Unemployment Insurance: Strengthening the Relationship
Between Theory and Practice, 20 J. ECON. PERSPS. 47, 55 (2006).

26. Till von Wachter, Unemployment Insurance Reform, 686 ANN. AM. ACAD. POL. & SOC. ScCI. 121,
129-30 (2019). For an overview of the earlier evidence, see Alan B. Krueger & Bruce D. Meyer,
Labor Supply Effects of Social Insurance, in 4 HANDBOOK OF PUBLIC ECONOMICS 2327 (Alan J.
Auerbach & Martin Feldstein eds., 2002).

27.  Nichols & Zeckhauser, supra note 6, at 376-77.
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neediest applicants, who are presumably willing to pay a hassle cost to access
benefits, from the less needy, who their designers assume are not.?

Whether or not it makes sense in normal times, the economic concept of the
ordeal is incoherent during recessions.* Again, during downturns, governments
want to put spending money in people’s hands, because spending produces spill-
over benefits for the whole economy. Applicants do not internalize this broader
economic gain, meaning that ordeals turn benefits away from those whom soci-
ety wants to have them. Just as important, some moral hazard can actually be a
good thing during downturns— that is, safety-net programs can give workers
the freedom to turn down low-paying or dangerous jobs.*® In the long run, that
freedom pays off for the economy. A good portion of the slow recovery from the
Great Recession can be tied to the fact that workers took worse or lower-paying
jobs, so that their next job was also less desirable, and so on.?!

In short, UT’s ordeal is completely backwards. The optimal screen is much
more forgiving when the benefits of spending are higher and the dangers of
moral hazard are lower. Yet during recessions, state screens have instead become
more demanding. Waves of new applicants and strained state budgets mean that
the hassles and delays of applying for Ul rise, instead of ease, at the moment
when states should be aggressively enrolling beneficiaries.**

UT’s cooperative structure allows this bad design to persist.>* On the benefits
side, there are few reasons for state officials to care about delivering effective UL
State economies are interdependent, so states have limited incentives to care
about the lost spillover benefits their administrative failures may have on their

28.  See Barak A. Orbach, Unwelcome Benefits: Why Welfare Beneficiaries Reject Government Aid, 24
LAW & INEQUALITY 107, 116-26 (2006) (explaining the theory and also identifying instances
of inefficient ordeals).

29. Galle, supra note 9, at 1061-62.
30. von Wachter, supra note 26, at 130.

31 See, e.g., Daniel Schroeder & Ashweeta Patnaik, SNAP and UI as Components of a Joint Safety
Net in Texas, in STRENGTHS OF THE SOCIAL SAFETY NET IN THE GREAT RECESSION: SUPPLE-
MENTAL NUTRITION ASSISTANCE AND UNEMPLOYMENT INSURANCE 355, 384, 395-96 (Christo-
pher J. O’Leary, David Walter Stevens, Stephen A. Wandner & Michael Wiseman eds., 2019)
[hereinafter STRENGTHS OF THE SOCIAL SAFETY NET] (discussing the slow recovery from the
Great Recession in Texas); Jesse Rothstein, The Lost Generation? Labor Market Outcomes
for the Post Great Recession Entrants 2 (July 2020) (unpublished manuscript), hteps://www
.nber.org/system/files/working papers/w27516/w27516.pdf [https://perma.cc/FT7S-
CL7E].

32. Cf. Orbach, supra note 28, at 123 (observing that hassles due to badly designed bureaucratic
structures are inefhicient).

33. More comprehensive accounts include Galle, supra note 9, at 1030-36, and Bivens et al., supra
note 10, at 20-31.
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neighbors.** Unemployed workers are a case study in the political economy of
neglect: they have few resources, they are scattered widely, and their needs are
temporary. All these factors make it hard for them to organize for political suc-
cess.

At the same time, there is a race to the bottom on the cost side, as state em-
ployers systematically prefer a narrow and ineffective UI Reliable, adequate UI
increases worker bargaining power.? Federal law obliges states to fund their UI
programs through a payroll tax on employers, so that states that pay out more
in benefits must set higher tax levels.*® Employers respond to these facts by lob-
bying for lower payouts, and by threatening to shift jobs to states that will heed
their demands.*”

These incentives ultimately have excluded most workers from the unemploy-
ment-insurance system. For example, in Southern and Mountain states in 2019,
fewer than one in six separated workers received UI benefits, often because they
worked only part-time.*® That figure doesn’t even include many self-employed
individuals, such as gig and domestic workers, who were not eligible for benefits
at all. Those left out were disproportionately women, particularly Black and
brown women.** And already in the months since the ARPA, states are cutting
deeper, with some proposing to slash the duration of benefits to as little as twelve
weeks.*

Though federal law offers few rules for state Ul, it does impose some U.S.
Department of Labor oversight of whether states adequately administer

34. A classic statement of this position is made in Richard B. Stewart, Pyramids of Sacrifice? Prob-
lems of Federalism in Mandating State Implementation of National Environmental Policy, 86 YALE
L.J. 1196, 1211-16 (1977); see also David Schleicher, Stuck! The Law and Economics of Residential
Stagnation, 127 YALE L.J. 78, 85-86 (2017) (describing failures of local governments to adopt
policies in the national economic interest).

35. For a detailed discussion of the role of unemployment insurance on labor markets, see Camille
Landais, Pascal Michaillat & Emmanuel Saez, A Macroeconomic Approach to Optimal Unemploy-
ment Insurance: Theory, 10 AM. ECON. J.: ECON. POL’Y 152 (2018).

36. 26 U.S.C. §§ 3302-3303 (2018).

37. See Audrey Guo, The Effects of Unemployment Insurance Taxation on Multi-Establishment
Firms 22-27 (Aug. 2020) (unpublished manuscript), https://ssrn.com/abstract=3480268
[hteps://perma.cc/4WCR-77RK].

38. Emp. & Training Admin., Unemployment Insurance Chartbook, U.S. DEP’T OF LAB., https://oui
.doleta.gov/unemploy/Chartbook [https://perma.cc/4KLP-W878] (choose “12 Regular Pro-
gram Insured Unemployment as a Percent of Total Unemployment “ from “Category”
dropdown; then choose “2019” from “Ending Year” dropdown; then click submit; then click
“Get the Raw Datal”).

39. Bivens et al., supra note 10, at 9-10.

go0. Tara Golshan & Arthur Delaney, The Looming Showdown over Unemployment Benefits, HUFF-
PosT (Apr. 12, 2021, 5:43 PM), https://www.huffpost.com/entry/unemployment-insurance-
republican-cuts_n_60749¢ca8eqbocd3ofcco46sa [https://perma.cc/F8Lo-Y5SLX].
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whatever benefits they offer.* This oversight plainly failed in 2020. Federal re-
view can identify states that slash benefits to absurdly low levels, but it cannot
as easily identify states where a series of tiny administrative obstacles have piled
up to almost unscalable heights.

. TIME FOR THE CHECKS?

The failings of the unemployment system in 2020 set the stage for the ARPA.
It was evident in early 2020 that UT as it existed at the beginning of the COVID-
19 pandemic would not be enough.** Recognizing that state plans did not reach
the country’s millions of gig and self-employed workers, Congress created Pan-
demic Unemployment Assistance (PUA).* PUA made Ul benefits available, un-
der prevailing state rules, for individuals who would otherwise have been ineli-
gible because they lacked traditional wages. Similarly, recognizing that state
benefits levels were grossly inadequate for many households in traditional work
arrangements, Congress also authorized the Federal Pandemic Unemployment
Compensation (FPUC) program, which added a flat amount on top of the ben-
efit award calculated through state rules.**

Though these expansions provided vital assistance to millions, they still left
huge gaps. Millions of workers could not claim the generous FPUC top-ups be-
cause they could not satisfy their state’s requirements, either legally or simply
because they couldn’t navigate the process of demonstrating their eligibility.*
Millions of other self-employed individuals similarly couldn’t obtain PUA,
whether due to administrative barriers or technical restrictions, such as state

rules requiring applicants to show that they were “available for work.”*

4. 42 U.S.C. § 503(a) (2018).

42. Kathryn Anne Edwards, The Pandemic Is Completely Changing the Way We Treat Unemployment,
WasH. PosT (Jan. 29, 2021, 11:23 AM), https://www.washingtonpost.com/outlook/unem-
ployment-insurance-pandemic-reform-stimulus-checks/2021/01/29/789609e4-6187-11eb-
9430-e7¢77bsbo297_story.html [https://perma.cc/M4HB-TLsS].

43. Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136, § 2102, 134 Stat.
281, 313-17 (2020).

44. Id. § 2104.

45. Eli Rosenberg, Delays in Aid Continue for Unemployed Workers One Year into the Pandemic,
WasH. PosT (Mar. 22, 2021, 6:00 AM), https://www.washingtonpost.com/business/2021/03
/22/unemployment-insurance-delays-stimulus [https://perma.cc/JJ7N-46TK]; Lisa Rowan,
Why Is It So Hard to Get Your Pandemic Unemployment Benefits?, FORBES (Mar. 1, 2021, 8:00
AM), hups://www.forbes.com/advisor/personal-finance/why-its-so-hard-to-claim-unem-
ployment [https://perma.cc/UY6S-RJQH].

46. Shawn Donnan & Reade Pickert, U.S. Unemployment Rescue Left at Least 9 Million Without
Help, BLOOMBERG (June 25, 2021, 4:00 AM), https://www.bloomberg.com/news/features
/2021-06-25/u-s-unemployment-at-least-9-million-americans-didn-t-receive-any-benefits
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These gaps helped make the case for the Checks. In negotiations over the
design of the ARPA, advocates argued that relying on the broken state UTI system
to sustain American workers through the spring and summer pandemic months
would leave too many destitute, or force them back to work in unsafe condi-
tions.*” To ensure that the Checks reached everyone, they were made essentially
universal below an income threshold.*® Implicitly, then, the design of the Checks
recognized that excessive screening for “need,” and efforts to detect and prevent
moral hazard, would just reintroduce the very gaps the UI system had left: gaps
misbegotten by ordeals of hassle and administrative waste.

The Checks were the right policy for their moment, but should they be a key
piece of economic recovery in future recessions? In many respects, the argument
for the Checks is not much different from the argument for UBL.* If anything,
the case for the Checks during recessions might be stronger, since as I've just
noted in the UI context,® the moral-hazard concerns sometimes raised about
UBI are not as significant for a program that will only be deployed during reces-
sions.>!

Certainly, there are weaknesses in the Checks program that Congress could
improve upon. We should make them more like “automatic stabilizers,” trig-
gered by economic conditions, rather than depending on Congress to get the
timing and amount of cash payments right in a moment of crisis.>>

A more formal and reliable payment system would also help to speed delivery
and reduce hassle costs. Getting cash to “unbanked” households often means
that a significant fraction of the government’s support is instead captured by

[hteps://perma.cc/SL3Z-XBDD]; see U.S. DEP’T OF LAB., COMPARISON OF STATE UI LAWS §-
26 to -34 (2020), https://oui.doleta.gov/unemploy/pdf/uilawcompar/2020/nonmonetary
.pdf [https://perma.cc/92MF-LK3E] (summarizing state able-and-available requirements);
Megan Leonhardt, Labor Department Expanded Eligibility for Unemployment — Here’s Who Qual-
ifies, CNBC (Feb. 26, 2021), https://www.cnbe.com/2021/02/26 /labor-department-expands-
eligibility-for-unemployment.html [https://perma.cc/NHM2-NYB7] (describing early 2021
regulations that eased “available for work” rules and expanded CARES Act exceptions for
COVID-related unavailability).

47. See sources cited supra note 4.
48. American Rescue Plan Act of 2021, H.R. 1319, 117th Cong. § 9601.

49. For an overview, see Miranda Perry Fleischer & Daniel Hemel, Atlas Nods: The Libertarian Case
for a Basic Income, 2017 Wis. L. REV. 1189, 1234-44.

so. See discussion supra Part 1.
51 See, e.g., Ed Dolan, A Social Safety Net for an Age of Uncertainty, NISKANEN CTR. (Apr. 9, 2020),
hetps://www.niskanencenter.org/a-social-safety-net-for-an-age-of-uncertainty ~ [https://

perma.cc/L4C9-FUZC] (“Many critics worry that a [Universal Basic Income (UBI)],
even at a subpoverty level, would discourage work.”).

s2.  See generally Olivier J. Blanchard & Lawrence H. Summers, Automatic Stabilizers in a Low-Rate
Environment, 110 AM. ECON. ASS’N PAPERS & PROC. 125, 125-26 (2020) (describing automatic
stabilizers as “stabilizing fiscal policies that operate according to preset rules”).
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financial intermediaries, such as check-cashing operations.** And basic but im-
portant components of direct payments, such as ensuring the correct identity
and address of the payee, are hard to set up on short notice.** Both of these flaws
undermine the government’s ability to deliver timely relief to the neediest house-
holds.

A possible route forward, and one that offers a number of other advantages,
is a much larger set of “public option” banking opportunities.*® If every house-
hold had, say, an electronic-funds account at the Federal Reserve, distributing
the Checks would be much easier.>® Public banking would also facilitate a public-
option credit program.®” Expanding access to affordable credit would be a huge
boon to many families who now rely on lenders at the fringes of the legal mar-
ket.s®

Nevertheless, checks and loans are not enough. Sustained unemployment
brings individuals and families tens of thousands of dollars of lost income, an
order of magnitude larger than what the Checks provide. Realistically, the
United States will not enact a UBI large enough to replace a year of lost wages.*
What does the real future of income security look like?

1i. TOWARDS A FEDERAL UNEMPLOYMENT-INSURANCE
SYSTEM

Genuine preparation for the next recession will require a functioning UT sys-
tem, and the path there is long. As this Essay has described, through state neglect
and maladministration, unemployment insurance is legally available only to a
small fraction of separated workers, pays them too little, and is hard to claim
even for those who are entitled to it. Yet the state response to the remarkable
failings evident at the time of the ARPA has been to make more cuts. This Part

53.  See Brian Galle & Manuel Utset, Is Cap-and-Trade Fair to the Poor? Shortsighted Households and
the Timing of Consumption Taxes, 79 GEO. WASH. L. REV. 33, 55 (2010).

54. MURPHY, supra note 4, at 6-13, 21-23; see Gabriel Zucker & Lindsey Wagner, Talking to Non-
Filers: Evidence from Qualitative Research with Families Who Don’t Regularly File Taxes, NEW AM.
PrAC. LaB BLOG (July 16, 2021), https://www.newamerica.org/new-practice-lab/blog/talk-
ing-to-non-filers [https://perma.cc/5888-4]38].

55.  See Mehrsa Baradaran, Credit, Morality, and the Small-Dollar Loan, 55 HARv. C.R.-C.L. L. REV.
63, 112-28 (2020).

56. See John Crawford, Lev Menand & Morgan Ricks, FedAccounts: Digital Dollars, 89 GEO.
WasH. L. REV. 113, 135-37 (2021).

57.  Seeid. at 118-19 (noting the “safety net” benefits of public-option banking).
58. Michael S. Barr, Banking the Poor, 21 YALE J. ON REGUL. 121, 126-28 (2004).

59. See Dolan, supra note 51 (noting that a revenue-neutral UBI that replaced most existing indi-
vidual tax benefits would provide only about $3,000 per household).
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proposes a UI regime that is fully federal, or at least supported mostly through
federal dollars.

A. The Basics

UI needs a comprehensive set of federal interventions. Federal law should at
least guarantee universal standards for benefits and administrative adequacy. No
component of the safety net can stand on its own. If states have incentives to
minimize UI benefits, they have many options. They can narrow who can claim
benefits, reduce the amount of their benefits, and impose ordeals that lower take
up. Federal guarantees have to set floors on all three of these measures to be
effective. More than that, federal law should also try to align state incentives with
the national interest by adopting a more rational financing system.

A recent report from a coalition of antipoverty organizations— built from
grassroots engagement with workers, polished by UI experts, and published by
the Economic Policy Institute —laid out the essentials of what nationwide guar-
antees should ensure.®® Benefits in the United States are almost shockingly low
compared to most of the developed world.®! In 2019, for instance, the average
state made only twenty-eight percent of separated workers eligible for UI;%* in
Florida, a remarkable eight out of nine workers were ineligible.”> On average,
before taxes, UI replaces just thirty-eight percent of the weekly wage a worker
was earning.®* Benefits last for as little as twelve weeks in some states, as com-
pared to a year or more in many peer nations.®® All of these benefits should be
brought up to modern standards as the experts propose.

In the case of administration, written guarantees alone are probably not
enough, and there needs to be a substantial direct federal role in administering
UI claims. The main problem is that guarantees are hard to enforce. Though
states could be subject to standards for certain objective data, such as the average
time it takes to begin paying benefits, many potential impediments to benefit
uptake are essentially impossible to measure.®® How do we assess, for instance,

60. Bivens et al., supra note 10. Disclosure: I edited and contributed substandially to the report.
61. Data are drawn from id. at 13-26.
62. Id. ats.

63. Michele Evermore, Long Lines for Unemployment: How Did We Get Here and Where Do We Go
Now?, NAT’L EMP. L. PROJECT POL’Y & DATA BRIEF (Apr. 21, 2020), https://www.nelp.org
/publication/long-lines-for-unemployment-how-did-we-get-here-and-what-do-we-do-
now [hteps://perma.cc/X8QQ-RB8U].

64. Bivens et al., supra note 10, at 13.

65. Id. at2.

66. As evidence of the importance of state administrative choices, consider that most Supple-
mental Nutrition Assistance Program (SNAP) rules are set federally, but the program is
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the share of potentially eligible workers who do not apply because they are con-
fused by the state’s rules and procedures, or vexed by its antiquated phone sys-
tem? To guarantee effective administration of UI systems, the federal govern-
ment likely has to provide them itself, such as by requiring states to use a
streamlined national portal for beneficiaries to use when they apply or upload
relevant materials.

All of these details should respond automatically to economic conditions,
such as by expanding benefits and administrative capacity in recessions. Other-
wise, we will be trapped in a spiral of state cuts and haphazard federal responses.
The more the federal government steps in with dramatic boosts like the CARES
Act and the ARPA, the less likely states are to provide adequate benefits them-
selves.®” As a result, even more significant federal responses in the future will be
necessary. And at some point, due to politics or simply legislative inertia, Con-
gress might fail to deliver, leaving the safety net threadbare.®®

B. The Challenge of the “Self-Employed”: Lessons from the PUA

One challenge in making UT available to a larger share of workers is that tra-
ditional UT does not offer benefits to individuals who are self-employed.®® That
was the gap that led to the adoption of the PUA program, which extended tradi-
tional UI benefits to contractors and gig workers. Traditional UI provided noth-
ing to the millions of gig workers who did not qualify as employees under ap-
plicable state law.”” Employers pay UI taxes on employee wages, but not on
payments to self-employed contractors.”’ UI’s financing system thus encourages

administered by states, and SNAP uptake rates vary widely across states. Christopher J.
O’Leary, David Stevens, Stephen A. Wandner & Michael Wiseman, Introduction and Overview
to STRENGTHS OF THE SOCIAL SAFETY NET, supra note 31, at1, 2.

67. See Edwards, supra note 42 (noting that the CARES Act could disincentivize state prepara-
tions).

68. Christina Romer, Changes in Business Cycles: Evidence and Explanations, ]J. ECON. PERSPS.,
Spring 1999, at 23, 37 (noting that automatic programs are desirable because they do not de-
pend on ability of legislature to enact timely aid).

69. Rebecca Smith, Independent Contractors and COVID-19: Working Without Protections, NAT'L
Emp. L. PROJECT (Mar. 24, 2020), https://www.nelp.org/publication/independent-contrac-
tors-covid-19-working-without-protections [https://perma.cc/9QCE-BQQV].

70. Id.

7. Independent Contractor (Self-Employed) or Employee?, INTERNAL REVENUE SERV. (Oct. 12, 2021),
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-
self-employed-or-employee [https://perma.cc/GsSD-AFQN].
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businesses to try to characterize their workers as contractors, whether through
legal arguments or real changes to work processes.”

Simply extending some version of PUA may not be the right answer. Histor-
ically, the United States did not insure the self-employed because of some com-
bination of moral hazard and data problems.” In general, only workers who lose
work through no fault of their own can claim UI benefits, on the theory that
otherwise it would be too tempting for some to quit their jobs and claim UL
Whether or not one agrees that this is a serious concern, it plainly was not much
of an issue during the COVID-19 pandemic, when it was obvious that most gig
and domestic workers, visiting nurses, and the like were losing work because of
forces beyond their control.”® Extending PUA to normal times would require a
more serious engagement with the moral-hazard debate.

The UI system does have other mechanisms for restraining potential moral
hazard, but it was these mechanisms where the data issues made insuring the
self-employed difficult. To collect benefits, an applicant must continually show
that they are looking for and available for work.”® If these systems operate effec-
tively, they should mitigate any moral-hazard concerns, since a worker who is
intentionally remaining at home would not be able to collect UL.”” In practice, to
verify worker claims that they applied for and were available for work, a state UI
office usually contacts the employers the worker says she applied to, and asks
whether the beneficiary was offered a job.”® If she declined an offer, she then

72.  See, e.g., Arthur E. Blakemore, Paul L. Burgess, Stuart A. Low & Robert D. St. Louis, Employer
Tax Evasion in the Unemployment Insurance Program, 14 J. LAB. ECON. 210, 212-15 (1996) (re-
porting evidence that misclassification is a “major” source of employer tax evasion).

73. Katharine A. Abraham, Susan N. Houseman & Christopher ]. O’Leary, Extending Unemploy-
ment Insurance Benefits to Workers in Precarious and Nonstandard Arrangements, MIT Task
FORCE ON WORK FUTURE 8 (Nov. 2020), https://workofthefuture. mit.edu/wp-content/up-
loads/2020/11/2020-Research-Brief-Abraham-Houseman-OLeary.pdf [https://perma.cc
/ZN6V-DJTH]. Some researchers also argue that the self-employed were omitted as a way of
excluding agricultural and domestic workers, who were disproportionately Black. Id. at 4.

74. Sachin S. Pandya, Retrofitting Unemployment Insurance to Cover Temporary Workers, 17 YALE L.
& POL’Y REV. 907, 908, 914 (1999).

75. How to Think About Moral Hazard During a Pandemic, ECONOMIST (Apr. 25, 2020), https://
www.economist.com/finance-and-economics/2020/04/25/how-to-think-about-moral-haz-
ard-during-a-pandemic [https://perma.cc/JPT9-TLEF].

76. See 2020 Comparison of State Unemployment Laws, U.S. DEP'T LAB. 5-34 (2020), https://oui
.doleta.gov/unemploy/pdf/uilawcompar/2020/complete. pdf [hteps://perma.cc/ZJWo-
AFKM].

77. Abraham et al., supra note 73, at 8. For evidence of the impact of job-search requirements, see
Bruce D. Meyer, Lessons from the U.S. Unemployment Experiments, 33 J. BCON. LIT. 91, 116-19
(1995)-

78. Gillian Lester, Unemployment Insurance and Wealth Redistribution, 49 UCLA L. REV. 335, 353
(2001).
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must explain why she should still be considered “available for” work.” These
verification steps are often not practical for, say, a self-employed handyman or
home-care worker whose work consists of multiple part-time jobs that are ar-
ranged informally.®

Determining how much income a self-employed individual has actually lost
poses another challenge. UI systems generally determine benefits based on prior
earnings.®’ Of course, benefits are only open to those who are out of work (or,
in some cases, those who lost one job and returned to work part-time).** Policy
makers have struggled with how to reliably verify earnings for applicants who
do not have a relatively disinterested third party (their employer) to report com-
pensation.®® For instance, a self-employed individual paid mostly in cash could
potentially exaggerate their prior earnings, understate their current earnings, or
both.

Technology may be able to solve many of these problems, as the PUA expe-
rience suggests. PUA allowed workers to establish their prior earnings by sub-
mitting a recent tax return—on which they presumably would have had little
incentive to inflate their income.®* Workers then attested to or used quarterly tax
filings to establish their lost income, with the expectation that these claims
would then have to be verified when they filed their year-end tax return.®® The
attestation system was probably imperfect; reports suggested significant fraud
in the PUA system, although much of it may have been the result of organized
criminal enterprises rather than opportunistic handymen.?

Many of these steps could be automated for greater ease and reliability.?”
With some small changes to tax-privacy law, tax information could be shared

79. Pandya, supra note 74, at 923.

80. Lester, supra note 78, at 354-55.

81. U.S.DEP’T LAB., supra note 76, at 3-1, 3-5.

82. Id. at 3-21 (surveying state policies for “partial employment”).

83. See, e.g., Ksenia Bushmeneva, Addressing Canada’s Employment Insurance Gap for Self-Employed
Workers, TD EcoN. (July 15, 2020), https://economics.td.com/ca-ei-gap [https://perma.cc
/DBsC-UgD2] (describing the issue of providing employment insurance for nonstandard
work arrangements).

84. U.S. Dep't of Lab., Emp. & Training Admin., Unemployment Insurance Program Letter No.
16-20 Change 1, at I-6 (Apr. 27, 2020).

85. Id. attachment IV.

86. Lisa Rowan, Unemployment Benefits Fraud Jumped Nearly 3000% Last Year. Heres Why, FORBES
(May 11, 2021, 10:08 AM), https://www.forbes.com/advisor/personal-finance/identity-theft
-unemployment-benefits-fraud [https://perma.cc/7F9Q-87LM].

87.  See Pandya, supra note 74, at 930-31 (suggesting that electronic reporting of wage information
between employers and state UT offices can increase accuracy in determining eligibility).
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automatically with UI benefit offices.®® A significant fraction of so-called con-
tractors receive regular payments through large business intermediaries, such as
gig platforms or temp agencies.** ARPA now requires most platform operators
to report income for workers earning at least $600 through the platform, so that
more workers will now have verifiable tax data on their earnings.’® With little
marginal cost, electronic-payment reporting could be made in real time, or at
least biweekly, providing an ongoing snapshot of worker earnings.

Technology could also help workers establish that they are available for
work, even if they lack a traditional employer who can confirm their status. A
platform operator or a temp agency can verify whether their workers are accept-
ing new gig offers. Workers who are not would then have to provide a good
reason to retain their UI benefits, as in the traditional system.

That does leave the question of what to do with more traditional self-em-
ployed individuals, ranging from handymen to sole-proprietor management
consultants. Payment verification is still feasible. Workers could voluntarily en-
roll in a reporting system through their checking account, along the lines of a
U.S. Treasury proposal to require banks to report account inflows and outflows
for certain customers.”" Establishing availability for work is a tougher nut to
crack. One approach would be to recognize that the moral-hazard risk is higher
for this population, and to offer a lower replacement rate (i.e., make the benefits
less appealing), or impose some kind of individual-worker-experience rating so
that claiming benefits results in higher taxes later.”> Since moral hazard is not

88. Specifically, the taxpayer-privacy statute, LR.C. § 6103 (2018), likely now prohibits sharing
of federal tax data with state workforce agencies. If data sharing were automated, data could
be transmitted between agencies without any individual’s data becoming visible to human
workers; the state system could query the federal system for whether qualifying income were
present, and the federal system would respond “yes” or “no.”

89. See Brett Collins, Andrew Garin, Emilie Jackson, Dmitri Koutsas & Mark Payne, Has the Gig
Economy Replaced Traditional Jobs over the Last Two Decades? Evidence from Tax Returns
11-12 (Mar. 15, 2019) (unpublished manuscript), https://conference.iza.org/conference_files
/Statistic_2019/garin_a28234.pdf [https://perma.cc/8S33-VZPY] (reporting that nearly all
growth in the self-employment sector in the 2010s was among online-platform workers).

90. American Rescue Plan Act of 2021, H.R. 1319, 117th Cong.ARPA § 9674.

o1.  Allyson Versprille & David Hood, Biden Bank Reporting Plan Seeks to Expose Tax Evaders for
Audits, BLOOMBERG L. (Apr. 28, 2021, 1:27 PM), https://news.bloomberglaw.com/daily-tax-
report/biden-bank-reporting-plan-seeks-to-expose-tax-evaders-for-audits  [https://perma
.cc/VA7J-EFWX].

92. See, e.g., Pandya, supra note 74, at 942-43 (proposing to limit the duration of benefits for self-
employed workers and contractors); Paul Schoukens & Enzo Weber, Unemployment Insurance
for the Self-Employed: A Way Forward Post-Corona (Inst. Emp. Rsch., Working Paper No. 32,
2020), https://www.econstor.eu/handle/10419/234290  [https://perma.cc/KH58-5969].
“Experience rating” is an insurance term for increases in premiums after a beneficiary has filed
a successful claim.
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usually a significant concern during recessions, these added safeguards could be
waived in downturns. Alternately, we could grant full benefits, but phase them
out at higher household incomes—in effect accepting some moral-hazard costs
in exchange for being able to redistribute money to the neediest families.”®

A Job-Seeker’s Allowance (JSA) would also help fill gaps for many gig and
self-employed workers. Current proposals for a JSA would grant a modest
weekly benefit, around $200 per week, to anyone who can show they are looking
for work, regardless of past earnings.”* Although primarily intended for recent
graduates, parents returning to the workforce, and the like, a JSA could also
serve the self-employed fairly well. Since a JSA would not require proof of past
wages, the self-employed applicant would not have to worry about documenting
her cash earnings. And since the self-employed applicant has to show that she is
available for work (albeit work through a traditional employer), moral-hazard
concerns are minimized.”

These changes should come with financing reforms. Adding millions of ben-
eficiaries to the UI system will pinch existing budgets. It would be unfair to tax
traditional employers to pay for benefits for gig workers, whose “employers”
contribute nothing. Indeed, to the extent that the absence of UI benefits cur-
rently discourages some gig or contractor work, expanding eligibility might lead
some workforces to shift away from the relative security and benefits of employee
status.”®

The Economic Policy Institute (EPI) Report proposes a two-pronged solu-
tion. First, it recommends imposing UI tax on the payments that large work-
places make to contractors, as if those contractors were employees.®” Intermedi-
aries, such as internet platforms, would have to count all their payees as their
own contractors. In addition, to ensure that smaller employers do not use legal
shenanigans to escape UI tax, the EPI report proposes a nationally uniform,

93. See Lester, supra note 78, at 375. But see id. at 376-78 (noting that there may be more effective
ways to achieve such transfers).

94. Bivens etal., supranote 10, at 100-101; Rachel West, Indivar Dutta-Gupta, Kali Grant, Melissa
Boteach, Claire KcKenna & Judy Conti, Strengthening Unemployment Protections in America,
CTR. AM. PROGRESS 94 (2016), https://cdn.americanprogress.org/wp-content/uploads/2016
/05/31134245/UL_JSAreport.pdf [https://perma.cc/9DQ8-4ES]].

95. Cf. Pandya, supra note 74, at 913 (noting that temporary workers who are seeking full-time
work pose less moral-hazard concerns). Of course, this feature also renders a Job Seeker’s
Allowance (JSA) unavailable to workers who are unable or unwilling to change careers. That
is why I describe it as at best a gap-filler, not a solution.

96. Seeid. at 927 (noting that failure to tax employers of ineligible workers encourages employers
to claim workers are ineligible).

97. Bivens et al., supra note 10, at 43; see also Pandya, supra note 74, at 939 (suggesting that temp
agencies be taxed as if they were employers).
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simplified legal test for determining who counts as an employee, with a strong
presumption that most workers should in fact be treated as employees.”®

C. How to Pay for It

None of these federal guarantees can be fully effective if states retain a strong
fiscal incentive to minimize benefits. Even if federal law aims to ensure nation-
wide minimum benefits and obliges states to make use of some federal adminis-
trative tools, there are yet other paths for states to drag their feet,” such as by
appointing administrative-law judges who will reject a high proportion of
claims. For this reason, some advocates have argued that we should simply have
a national UT system.'®® While I offer some reasons to retain state involvement
in the next Part, I don’t particularly want to argue against nationalization.

Instead, I'll simply observe that federal action could mostly eliminate states’
incentives to compete on Ul tax rates, which in turn would soften (but probably
not eliminate) political pressure to hold down benefits. Most straightforwardly,
the federal government could fully fund UI, while leaving some programmatic
and administrative details to states. That, after all, is exactly what the ARPA did,
and closely resembles the everyday operations of both the Supplemental Nutri-
tion Assistance Program (SNAP) and certain unemployment benefits for former
federal workers.'*"

A fiscally similar approach that may sound less radical to some politicians
would be to provide extensive federal guarantees for state UI debts. Currently,
when states spend more in UI benefits than they have saved, they can borrow

98. Bivens et al., supra note 10, at 42.

99. Wayne Vroman, Low Benefit Recipiency in State Unemployment Insurance Programs, URB. INST.
158-59 (June 2001), https://www.urban.org/sites/default/files/publication/61731/410383-
Low-Benefit-Recipiency-in-State-Unemployment-Insurance-Programs . PDF [https://perma
.cc/NJJ8-CBBL].

100. Jerry L. Mashaw, Unemployment Compensation: Continuity, Change, and the Prospects for Reform,
29 U. MIcH. J.L. REFORM 1, 8-10 (1996); Alexander Sammon, Federalize It, Joe Biden, AM.
PROSPECT (Mar. 12, 2021), https://prospect.org/health/federalize-it-joe-biden-welfare-pro-
grams-medicaid [https://perma.cc/864L-V7U4]; Kathryn A. Edwards, Millions Need Unem-
ployment Benefits. Unfortunately, the Delivery System Is Broken, THERANDBLOG (Apr. 6, 2020),
hetps://www.rand.org/blog/2020/04 /millions-need-unemployment-benefits-unfortunately
-the.html [https://perma.cc/N3N2-9ZBQ]; Tracy Gordon, Trump Executive Action Shows
Why Congress Should Federalize More of Unemployment Insurance, TAX POL’Y CTR.: TAXVOX
BLOG (Aug. 12, 2020), https://www.taxpolicycenter.org/taxvox/trump-executive-action-
shows-why-congress-should-federalize-more-unemployment-insurance  [https://perma.cc
/96HP-4VVE].

101 Policy Basics: The Supplemental Nutrition Assistance Program (SNAP), CTR. ON BUDGET & POL’Y
PRIORITIES (June 25, 2019), https://www.cbpp.org/research/food-assistance/the-supple-
mental-nutrition-assistance-program-snap [https://perma.cc/P64N-E5K4].
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from a federal fund.'®* My proposal is to write a statute that would automatically
wipe these debts clean in states that are hit hard by recessions (for example, in
states where unemployment exceeds 120% of its recent historic levels). In effect,
states would know that they do not have to save up for times of serious need and
can instead rely on federal funding in any crisis, allowing for a much lower tax
rate.

Some UI experts have instead favored “forward funding” incentives, in
which the federal government tries to encourage states to do a better job building
up their savings accounts.'® These efforts have failed.'®* The typical incentive,
which promises states future benefits in exchange for savings today, is ineffec-
tive. If state officials cared about the future of their UI program, they would al-
ready be saving.'® I have proposed alternative structures in which state officials
are incentivized today in order to commit to taking fiscally responsible action
later.'°® Those structures are more theoretically promising, but they remain un-
tested and require a federal government with the tools and political will to hold
the states to their commitments. That has been notably absent in the UI space.

A third alternative is making state taxes essentially costless for states to im-
pose. For example, until 2001, most states imposed a substantial estate tax be-
cause the federal government provided a dollar-for-dollar credit against federal
estate taxes for every dollar paid to the state.’®” In effect, the state’s tax would
have cost an estate zero dollars, and instead simply moved money from the fed-
eral treasury to state coffers. A similar UI design might impose a substantial fed-
eral tax on wages (and contractor payments), with a one-hundred percent credit

102. Off. of Unemployment Ins., Unemployment Compensation: Federal-State Partnership, U.S. DEP'T
LaB. 7-8 (May 2019), https://oui.doleta.gov/unemploy/pdf/partnership.pdf [https://perma
.cc/4BEN-2WBV].

103. E.g., West et al., supra note 94, at 74-76 (recommending adjustments in tax rates to allow
states to fund their UT programs); Wayne Vroman, Unemployment Insurance: Current Situation
and Potential Reforms, URB. INST. 10-11 (Feb. 3, 2009), https://www.urban.org/sites/default
/files/publication/30116 /411835-Unemployment-Insurance- Current-Situation-and-Potential
-Reforms.PDF [https://perma.cc/84XD-sKHT] (recommending financial incentives for
states to increase their trust-fund reserves).

104. Michael Leachman, Andrew Stettner, Iris Lav, Hannah Shaw & Rick McHugh, Rebuilding the
Unemployment Insurance System: A Deficit-Neutral Plan that Limits Tax Increases and Maintains
Benefits, CTR. BUDGET & POL’Y PRIORITIES 8 (Feb. 9, 2011), https://www.cbpp.org/sites/de-
fault/files/atoms/files/2-9-11sfp.pdf [https://perma.cc/64JN-9gTMD].

105. See Galle, supra note 9, at 1040.
106. Id. at 1043-45.

107. Jeftrey A. Cooper, Interstate Competition and State Death Taxes: A Modern Crisis in Historical
Perspective, 33 PEPP. L. REV. 835, 839-41 (2006).
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for taxes paid to a state. States would have no incentive to compete on tax rates
since lowering state rates would not save their businesses any money.'%

1v. IMPLEMENTING THE NEW UNEMPLOYMENT INSURANCE

Implementing a set of reforms this sweeping will naturally face serious ob-
stacles, with legislative inertia probably being the most formidable. In this Part,
I analyze some additional legal and procedural hurdles, including Supreme
Court doctrine and congressional budget rules. These barriers are not unique to
UI, and I'll also use the discussion to reflect on the need for reforming many of
them to clear the way for real national readiness for the next crises.

A. Cooperation or Federal Control?

First, Congress must decide whether to encourage states to meet its new uni-
versal guarantees or instead transfer full control of UI to a federal agency. His-
torically, the Roosevelt Administration chose UI’s cooperative federalism in part
to avoid perceived constitutional constraints.'® Ironically though, today there
are compelling policy reasons to continue state-federal cooperation, even as mod-
ern constitutional doctrine makes nationalization the safer legal strategy.

The benefits of cooperation are familiar to federalism scholars. If federal in-
volvement can remove or mitigate incentives to race to the bottom, sharing pol-
icy authority jointly between governments offers several key advantages. The
federal government is better at raising money, while local governments are often
better at spending it.'*° Local officials typically have better information about the
highest-value spending priorities.!'* Coordinated spending can also mitigate the
crowding-out problem where a local government might be tempted to slash its
own transfers to a group supported by federal dollars.''> While the benefits of
local experimentation are often oversold, guided local experiments in which a

108. This assumes, of course, that the federal rate remains higher than any state rate; one-hundred
percent credits are no longer valuable once the state tax exceeds the federal tax.

109. Michael J. Graetz & Jerry L. Mashaw, Constitutional Uncertainty and the Design of Social Insur-
ance: Reflections on the Obamacare Case, 7 HARV. L. & POL’Y REV. 343, 363-64 (2013).

no. See Robert P. Inman & Daniel L. Rubinfeld, Rethinking Federalism, 11 J. ECON. PERSPS. 43, 45-
46 (1997); John Douglas Wilson & David E. Wildasin, Capital Tax Competition: Bane or Boon,
88 J. PuB. ECON. 1065, 1067-88 (2004).

m. David Schleicher, Hands On! Part I: The Trilemma Facing the Federal Government During
State and Local Budget Crises 12-13 (July 12, 2020) (unpublished manuscript), https://ssrn
.com/abstract=3649278 [https://perma.cc/6VEC-SYMC].

n2. For evidence on crowding out, see Nora Gordon, Do Federal Grants Boost School Spending?
Evidence from Title I, 88 J. PUB. ECON. 1771 (2004).
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central planner helps steer and assess a series of policy variations can offer pow-
erful evidence about the most effective options.''?

The Supreme Court’s decision in National Federation of Independent Businesses
(NFIB) v. Sebelius, the Obamacare case, puts all those benefits in jeopardy, at
least for large-scale cooperative projects.''* Although the logic of the NFIB deci-
sion was fairly opaque, as best as commentators can tell, NFIB held that “new”
federal conditions on transfers to states are invalid if the transfers are large
enough to “coerce” a state by requiring them to “participate in a separate and
independent program.”''® Though the Supreme Court held that UI was not “co-
ercive” in 1937,''® it is unclear how committed the current Court would be to that
eighty-year-old precedent.''” To remove the race-to-the-bottom incentive, Con-
gress most likely has to take on a much larger share of UI costs, as I described
above in Section III.C, which could make the program appear more coercive.
While Congress could instead try to move states with more gentle nudges, recent
evidence suggests that such nudges would often be ineffective. Nearly half the
states, for instance, cut off federal aid to state UI recipients even though the fed-
eral government was paying one-hundred percent of the cost of those benefits.''®

n3. That is, since each individual state lacks incentives to coordinate its experiments with others
or assess failures honestly, state “laboratories” often involve wasteful duplication and may fail
to pursue high-risk, high-reward opportunities. Brian Galle & Joseph Leahy, Laboratories of
Democracy? Policy Innovation in Decentralized Governments, 58 EMORY L.J. 1333, 1344-45, 1368
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tion?, 9 J. LEGAL STUD. 593, 614-17 (1980). National coordination can solve these problems.
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Evidence from State Budgets, 108 Nw. U. L. REV. 989, 997-1018 (2014). It is unclear whether
the “separate and independent program” language in NFIB could be a way to distinguish UT
expansions. A court that was so inclined could well decide that if enough new conditions are
added to a federal program, it becomes “separate and independent,” although that was a key
point of dispute between Chief Justice Roberts and Justice Ginsburg. NFIB, 567 U.S. at 633-
37 (Ginsburg, J., concurring in part).
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n7. Graetz & Mashaw, supra note 109, at 364.
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THE CENTURY FOUND. (May 13, 2021), https://tcf.org/content/commentary/fact-sheet-
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Arindrajit Dube, Calvin Jahnke, Raymond Kluender, Suresh Naidu & Michael Stepner, Early
Withdrawal of Pandemic Unemployment Insurance: Effects on Earnings, Employment, and
Consumption (Aug. 20, 2021) (unpublished manuscript), https://files.michaelstepner.com
/pandemicUTexpiration-paper.pdf [https://perma.cc/U77G-AWTJ].

581



THE YALE LAW JOURNAL FORUM November 28, 2021

Much more modest financial incentives are even less likely to prompt states to
strengthen UL

This is the familiar paradox of cooperative-federalism doctrine. When the
Court steps in to “protect” states from federal commandeering or coercion, it
pushes Congress towards two extreme options: abandon its plans or make them
wholly federal with little meaningful policy role for states.''® Sometimes this
gambit will foil legislative efforts, but sometimes it will instead move us towards
nationalization. Depending on which prevails more often, efforts to protect state
autonomy may instead result in less.

Congress could mitigate this risk by making its new transfers unconditional
and relying instead on the conditional taxes already upheld in 1937,'* though
those would require some revamping. Again, if states fail to stick to federal re-
quirements, taxes on state employers shoot from $42 to $420 per worker. The
difficulty is that the Department of Labor apparently views this penalty as so dire
that they have never been willing to impose it, making it a fairly weak deter-
rent.'*!

Smaller penalties might actually be more effective because the Department
of Labor would be more likely to impose them.'** For instance, the UI statute
might direct the Department of Labor to calculate a state’s savings from failing
to comply with a federal rule and set the tax penalty at 110% of that amount. It
is true that many states recently accepted an even larger penalty when they
turned away fully funded benefits. But that decision was likely driven by state
employers (who else in the state was excited about turning away free money?)
and that is exactly the constituency that would have an interest in avoiding tax
penalties.'*® To further increase the credibility of the threat, private parties could
be allowed to commence penalty actions themselves, or at least petition the De-
partment of Labor to do so, with the Department obliged to answer in court if it
declines a nonfrivolous petition.

ng. Neil S. Siegel, Commandeering and Its Alternatives: A Federalism Perspective, 59 VAND. L. REV.
1629, 1646-55 (2006); see NFIB, 567 U.S. at 630 (Ginsburg, J., concurring in part) (“The
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This alternative both relies on and highlights a fundamental incoherence of
the Supreme Court’s “coercive” spending doctrine. The Court focuses its coer-
cion analysis on the share of a state’s budget threatened by a federal condition.'**
But as a political-economy matter, threats to the general budget are relatively
ineffective tools, given that the budget is a public good shared by all legisla-
tors."*® Effective suasion imposes private costs on individual lawmakers.'*® Na-
tions in trade wars know this: when they impose tariffs on each other, they aim
at concentrated, politically powerful industries that are most apt to lobby their
governments.'?” Certainly, the coercion doctrine could evolve to take account of
these realities. But doing so would just reveal the hollowness of the Court’s no-
tion of coercion: ultimately, a “coerced” legislator is just one who does not like
the political consequences of her decision. There is no obvious reason the Con-
stitution protects state legislators from making hard choices or prohibits them
from taking a deal they think is fair."*®

For now, though, the law of cooperative federalism seems to favor a federal
takeover of most UI policymaking. Any meaningful incentives Congress offers
states to stick to its new universal guarantees might be challenged as coercive.
Moderate tax penalties on state employers have the best chance of threading the
Court’s current doctrinal needles while still offering some chance of efficacy, but
none of the cooperative options are risk-free. This is not to say that the federal
government must also supplant the thousands of experienced, unionized state
workers who now administer UI. The United States could, for instance, contract
with state workforces for the delivery and administration of benefits.

B. Budget Rules and Automatic Stabilizers Don’t (Yet) Mix

Budget rules pose another obstacle to UI reform—or any other expensive
policy that economic conditions would automatically trigger. Many federal
budget rules are intended to tie Congress’s hands, preventing it from impover-
ishing the future to benefit the present.’* That makes some sense: legislators
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with limited terms in office are unlikely to prioritize later generations over pre-
sent voters.'*° Instead, though, budget rules end up blocking a forward-looking
Congress from planning for tomorrow’s crises.

Some key examples are the “Byrd Rule,” a component of the Congressional
Budget Act of 1974, and “pay as you go” (PAYGO) rules in the House and Senate.
Under the Byrd Rule, provisions that will increase the federal deficit more than
ten years from their enactment must receive sixty votes to pass in the Senate,
instead of fifty.’*! PAYGO bars each House from adopting legislation that would
on net lose money under its respective accounting rules—although often that
limit can be procedurally sidestepped.'*?

These constraints can offer significant roadblocks to any automatic stabilizer.
In modern recessions, governments have largely borrowed to pay for economic
stimulus.'*® Budget rules instead require that automatic stimulus must be paid
for in advance. When the Congressional Budget Office (CBO) estimates the
costs of recession-fighting legislation, it assumes that each future year has some
chance of recession.!** If a reformed UI bill would result in an extra $500 billion
in spending in a recession year, and recessions occur once every ten years on av-
erage, the CBO will score the bill as costing $50 billion per year. If so, then to
escape PAYGO or the Byrd rule, the bill must also include at least $50 billion per
year in new revenues. Needless to say, having to adopt a large new tax together
with any safety-net program greatly increases the difficulty of enactment. In ef-
fect, budget rules have made it harder for Congress to plan for the future, in the
name of protecting the future.

One might instead argue that budgetary rules are a way of saving for the
future. But it turns out that they don’t do so effectively. Budget experts note that
“lockboxes” or “rainy day funds” could also provide a mechanism for transfer-
ring money from good times to bad —if they actually worked."** The difficulty is
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that it is usually easy for a legislature to override its own rules and withdraw
from its rainy-day fund before the rains come."*® PAYGO and the Byrd Rule are
even worse: they are basically lockboxes with no lock at all. They force Congress
to raise money for automatic stabilizers in advance, but nothing stops Congress
from spending that money on something else before the need for stabilization
arrives.'’”

Automatic stabilizers should thus be exempt from PAYGO, the Byrd Rule,
and similar provisions. Arguably, any long-run investments ought to be exempt:
since Congress systematically underinvests in the future, institutional rules
should systematically favor them.'*® Borrowing to invest in, say, climate mitiga-
tion is a net win for the very future generations that the Byrd Rule is supposed
to protect. The counterargument is that an exception so sweeping would swal-
low the rule. Congress could plausibly argue that most spending has at least some
future returns. But automatic stabilizers, which by definition cannot come into
being until some future event, do not pose this problem. Carving them out of
budget rules does not risk a slippery slope.

CONCLUSION

The ARPA was an urgently needed emergency repair, but it very nearly did
not happen. To make our safety net more resilient to future crises, we should
build institutions that deliver aid without the need for massive federal legislative
action. The UI system, in particular, is headed for a ditch, driven by state fiscal
and political pressures. Congress should take state legislatures out from behind
the wheel and implement a federal unemployment-insurance system. But suc-
cessfully rebuilding UT and other systems for the future first requires rethinking
key budget rules and accounting for constitutional constraints.
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