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ABSTRACT. To create online spaces that do not merely replicate existing hierarchies and rein-
force unequal distributions of social, economic, cultural, and political power, we must move be-
yond the simplistic cliché of the unregulated public square and commit to the hard work of de-

signing for democracy.

When we say ‘public square, . .. we need to ask—who or what is this
public? Who owns this space, what makes it public? . . . This is the es-
sence of democracy: the ability to question power, and the power to do
so.! - Tom Wilkinson

INTRODUCTION

In the 2017 case Packingham v. North Carolina, the Supreme Court declared
that the internet is “the modern public square.”? This claim has been repeated so
often by politicians, tech industry leaders, civil libertarians, and scholars that it
has achieved the status of conventional wisdom. Proponents of the claim point
not only to the vast array of activities now conducted online, but also to the pub-
lic’s increasing reliance on social-media platforms such as Facebook and Twitter
for discussion and debate on matters of public importance. The public square,
in this view, is presumed to be the quintessential site of democratic deliberation
and civic participation — a physical “marketplace of ideas.”

1. Tom Wilkinson, Typology: Public Square, ARCHITECTURAL REV. (Mar. 2, 2017), https://www
.architectural-review.com/essays/typology-public-square [https://perma.cc/M5sGA-249F].

2. Packingham v. North Carolina, 137 S. Ct. 1730, 1737 (2017).
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The concept of the “digital public square” is often presented as both a de-
scriptive and a normative assessment. The doctrinal and policy consequences
that flow from the analogy are significant. The digital-public-square view chiefly
emphasizes the principle of openness to all people and all ideas. Accordingly, ad-
herents of the digital-public-square perspective tend to view restrictions and reg-
ulations of online forums as antidemocratic and censorious. This is particularly
true of governmental attempts to exclude certain speakers or listeners, such as
the North Carolina law invalidated in Packingham, which prohibited sex offend-
ers from accessing commercial social-networking sites. A more expansive version
of the digital public square maintains that exclusion by private actors, such as
major social-media companies, is equally or even more detrimental to demo-
cratic deliberation than exclusion by government actors.?

But if the goal is to promote a space for democratic deliberation and to realize
the values underlying the First Amendment, the public-square analogy is both
misleading and misguided. First, the significant differences between social-me-
dia forums—which are privately owned, virtual, and operated for profit—and
physical public squares have important consequences for free speech. Second,
the extent to which social-media forums do resemble physical public squares is
no cause for celebration. After all, the public square has historically tended to
reinforce legal and social hierarchies of race, gender, class, and ability rather than
foster radically democratic and inclusive dialogue.* In the United States in par-
ticular, the public square has frequently served as a site for the assertion of vio-
lent white male supremacy.® Relatedly, focusing on the public square as a
uniquely significant site for meaningful democratic discourse and debate ob-
scures the importance of governmental forums and nonpublic spaces that gen-
erate democratic discourse, debate, and activism, including homes, schools,
workplaces, bookstores, hair salons, and clubs.

These troubling realities of the public square are glossed over when the con-
cept is invoked to criticize forums deemed insufficiently “open.” This increas-
ingly includes social-media forums when they attempt to address online misin-
formation, abuse, and violations of their terms of service. These attempts are
pejoratively framed as introducing regulation, interference, or censorship into

3. See, e.g., Genevieve Lakier & Nelson Tebbe, After the “Great Deplatforming”: Reconsidering the
Shape of the First Amendment, LPE PROJECT (Mar. 1, 2021), https://Ipeproject.org/blog/after-
the-great-deplatforming-reconsidering-the-shape-of-the-first-amendment [https://perma
.cc/X7UH-AW;X]; Ryan Lovelace, ACLU Raises Concerns Amid Trump Twitter Ban, WASH.
TIMES (Jan. 8, 2021), https://www.washingtontimes.com/news/2021/jan/8/aclu-raises-con-
cerns-amid-trump-twitter-ban [https://perma.cc/H456-TC6Z].

4. See., e.g., Nancy Fraser, Rethinking the Public Sphere: A Contribution to the Critique of Actually
Existing Democracy, 25/26 Soc. TEXT 56, 67 (1990).

5. Seeinfra Part IL.
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the public square. But the public square, like all public spaces, has never been
unregulated. It has always been selectively regulated, and in ways that tend to
benefit more powerful members of society at the expense of less powerful mem-
bers.

If we want online spaces that do not merely replicate existing hierarchies and
reinforce radically unequal distributions of social, economic, cultural, and polit-
ical power, we must move beyond the simplistic and corrosive cliché of the un-
regulated public square and commit to the hard work of designing for democ-
racy. Once we acknowledge that no truly inclusive, democratic, and free arena
for public discourse has ever existed in the United States, either online or off, we
can acknowledge that no single space is likely to achieve all of these ends simul-
taneously. Instead of an idealized public square, we can envision the flourishing
of multiple spaces —online and off, public and private — that provide the condi-
tions necessary for free expression and democratic deliberation.

This Essay proceeds in three parts. Part I details the significant differences
between the physical public square and dominant social-media platforms. Part
IT describes the disturbing antidemocratic similarities between the two. And Part
III offers ways to think beyond the concept of the public square when designing
democratic online spaces.

l. THE DISANALOGY OF THE PUBLIC SQUARE

In its most literal sense, the public square is a physical space, open to the
public and usually managed by the government, where people gather. Famous
public squares include the ancient Agora in Athens, the Piazza San Marco in Ven-
ice, and Times Square in New York City.° The term “public square” can also refer
to other publicly accessible and governmentally managed locations, such as
parks and sidewalks.”

It is certainly true that people also gather on social media, but beyond that,
the analogy to the physical public square is strained. The dominant social-media
platforms, including Facebook, Twitter, and YouTube, are privately owned, op-
erated for profit, and virtual. Despite marketing rhetoric that emphasizes

6. George Michael Peter, Public Squares: An Analysis of an Urban Space Form and Its Functional
Determinants 29, 47, 194 (May 1968) (M.A. thesis, University of British Columbia), https://
open.library.ubc.ca/handle/bitstream/129905/UBC_1968 A8%20P38.pdf [https://perma
.cc/Z82G-5RLG]; see also Riham Nady, What Is a Public Plaza?, ARCH20, https://www.arch20
.com/reshaping-squares [https://perma.cc/P49X-QJED] (discussing the background and
functions of public squares).

7. Yasmeen Serhan, A Physical Public Square in the Digital Age, ATLANTIC (Sept. 16, 2018),
https://www.theatlantic.com/international/archive /2018 /09 /speakers-corner-london-free-
dom-of-speech /568963 [https://perma.cc/R52N-R2NH].
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inclusion, community, and communication, these platforms are designed to
serve corporate, not public, interests. With few exceptions, this means that they
are designed to extract as much attention and information from people as possi-
ble for commercial purposes. The prioritization of “engagement” above all else
creates perverse incentives for harassment, invasions of privacy, and false infor-
mation that can destroy reputations, lives, and democracy itself.

A. Private Versus Public Distinction

In the United States, the concept of the public square is closely identified
with the concept of “public fora,” which occupy a “special position in terms of
First Amendment protection because of their historic role as sites for discussion
and debate.”® That special protection generally means that governmental re-
strictions on public forums are heavily disfavored as infringements on free-
speech rights. In the 2014 case McCullen v. Coakley, the Court justified its laissez-
faire approach by emphasizing the physical, face-to-face nature of interactions
within public forums:

It is no accident that public streets and sidewalks have developed as ven-
ues for the exchange of ideas. Even today, they remain one of the few
places where a speaker can be confident that he is not simply preaching
to the choir. With respect to other means of communication, an individ-
ual confronted with an uncomfortable message can always turn the page,
change the channel, or leave the Web site. Not so on public streets and
sidewalks. There, a listener often encounters speech he might otherwise
tune out.”

Notably, in McCullen, the Court contrasted websites to the public square.'® Ac-
cording to the Court, websites are similar to print publications and television
and radio stations, which allow people to simply “tune out” speech, and dissim-
ilar to physical spaces such as public streets and sidewalks, where people are
forced to confront viewpoints with which they disagree.'!

In the Packingham decision just three years later, however, the Court charac-
terized the internet as “the modern public square.”'> While the Court reaffirmed
that “a street or a park is a quintessential forum for the exercise of First Amend-
ment rights” and that “[e]ven in the modern era, these places are still essential

8. McCullen v. Coakley, 573 U.S. 464, 476 (2014) (internal quotations omitted).

9. Id.
10. Id.
n Id

12. Packingham v. North Carolina, 137 S. Ct. 1730, 1737 (2017).
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venues for public gatherings to celebrate some views, to protest others, or simply
to learn and inquire,”'® Justice Kennedy declared that “cyberspace” was the new
true home for free speech:

While in the past there may have been difficulty in identifying the most
important places (in a spatial sense) for the exchange of views, today the
answer is clear. It is cyberspace —the “vast democratic forums of the In-
ternet” in general and social media in particular.'*

Some observers understood this characterization as a signal that the Court had
not only come to view physical public spaces and virtual forums as symbolically
equivalent, but also that it planned to apply the First Amendment public-forum
doctrine to social-media sites.'® This would mean that the private companies
controlling those sites would be treated as state actors and therefore be severely
limited in the actions that they could take to restrict either speakers or speech on
their sites.

Such a move would have been a radical departure from traditional First
Amendment doctrine and state-action doctrine more broadly. That is because
the most widely used and influential social-media platforms are privately, not
publicly, owned. The free-speech right protected by the First Amendment is a
negative right that applies only to government action, and the state-action doc-
trine maintains a fundamental distinction between government and private ac-
tors. Private actors are not subject to the restraints of the First Amendment, ex-
cept in the rare cases where they perform a “traditional, exclusive public
function” or where the government compels or collaborates with private actors. '°

Disappointing as it may have been to those who hoped the Supreme Court
would expand or obliterate the state-action doctrine with regard to private fo-
rums that host speech, the Court made clear in Manhattan Community Access
Corp. v. Halleck that “merely hosting speech by others is not a traditional, exclu-
sive public function and does not alone transform private entities into state ac-
tors subject to First Amendment constraints.”'” In the majority opinion, Justice
Kavanaugh noted that to hold otherwise would be to intrude upon a “robust

13. Id. at1735.
14. Id. (citation omitted) (quoting Reno v. ACLU, 521 U.S. 844, 868 (1997)).

15.  See Alison Frankel, A Supreme Court Case Has Internet Companies Running Scared, REUTERS
(Dec. 13, 2018, 4:46 PM), https://www.reuters.com/article/us-otc-halleck-firstamendment/a
-supreme-court-case-has-internet-companies-running-scared-idUSKBN1OC2XR  [https://
perma.cc/DV9D-F7Ls]; Tyler Lane, The Public Forum Doctrine in the Modern Public Square,
45 OHIO N.U. L. REV. 465, 491 (2019) (arguing that “Packingham has effectively altered the
availability of the public forum doctrine to the internet”).

16.  Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct. 1921, 1926, 1928 (2019).
17. Id. at1930.
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sphere of individual liberty.”'® According to Kavanaugh, this would be “espe-
cially problematic in the speech context, because it could eviscerate certain pri-
vate entities’ rights to exercise editorial control over speech and speakers on their
properties or platforms.”'® In other words, protecting free speech in a private
forum requires the exact opposite of what it takes to protect free speech in a pub-
lic forum: private actors must be allowed to exercise their free-speech rights to
counter, ignore, or exclude speech as they see fit, even where state actors would
be restrained from doing so.

Though Halleck involved a cable channel, not a social-media platform, the
case had clear implications for the application of the state-action doctrine to the
internet. Until very recently, tech companies themselves contributed to the mis-
perception of their platforms as public forums and of themselves as state actors
by invoking First Amendment principles as a justification for failing to address
misinformation, abuse, and harassment on their platforms.

Reliance on First Amendment law is “a common theme” of major technology
platforms.? For years, social-media companies have characterized their notori-
ously lax policies against harmful content and conduct as a virtuous defense of
free speech and open debate, often creating the impression that their failure to
intervene is compelled by the First Amendment.

But as the harmful consequences of misinformation, extremism, and surveil-
lance facilitated by their platforms have become increasingly apparent, some of
the most influential companies have begun to take belated, modest steps to ad-
dress them.?' These steps include labeling false or misleading content,?

18. Id. at1928.
19. Id. at1932.

20. Kate Klonick, The New Governors: The People, Rules, and Processes Governing Online Speech, 131
HARv. L. REV. 1598, 1621 (2018) (“American lawyers trained and acculturated in American free
speech norms and First Amendment law oversaw the development of company content-mod-
eration policy. Though they might not have ‘directly imported First Amendment doctrine, the
normative background in free speech had a direct impact on how they structured their poli-
cies).

21 See, e.g., Mary Anne Franks, The Free Speech Black Hole: Can the Internet Escape the Gravitational
Pull of the First Amendment?, KNIGHT FIRST AMEND. INST. (Aug. 21, 2019), https://knight-
columbia.org/content/the-free-speech-black-hole-can-the-internet-escape-the-gravita-
tional-pull-of-the-first-amendment [https://perma.cc/6GTU-B6A7].

22. Kaya Yurieft, How Twitter, Facebook and YouTube Are Handling Election Misinformation, CNN
(Now. 5, 2020, 8:41 AM ET), https://www.cnn.com/2020/11/04/tech/social-media-election-
misinformation/index.html [https://perma.cc/LYC6-CSPZ].
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removing content that violates the sites’ policies,*® and banning certain users.**
Perhaps most notably, both Facebook and Twitter banned former President
Donald Trump following the January 6, 2021 Capitol insurrection. >

These actions have been met with cries of censorship, many of them coming
from the political right. Prominent conservative figures, including former Pres-
ident Trump, Senators Ted Cruz and Josh Hawley, and Florida Governor Ron
DeSantis, have demanded that social-media companies be prohibited from mak-
ing their own decisions about what kind of speakers and speech they wish to
allow on their platforms.* These demands are often framed as necessary to pro-
tect First Amendment rights.?”

But this framing gets First Amendment doctrine backwards. While the First
Amendment constrains the ability of the government to regulate speech, it pro-
tects the right of private actors to do so. The rights of free expression and asso-
ciation include the right not to speak and the right not to associate. Indeed, the
First Amendment demands respect for these companies’ right to fact-check, la-
bel, remove, ban, and make other interventions. Providing additional or alterna-
tive information to false or misleading posts is classic “counterspeech,” a treas-
ured First Amendment value famously identified by Justice Brandeis in Whitney
v. California, a landmark free-speech case. According to Brandeis, “If there be
time to expose through discussion the falsehood and fallacies, to avert the evil
by the processes of education, the remedy to be applied is more speech, not

23. David Shepardson, U.S. Social Media Firms Say They Are Removing Violent Content Faster, REU-
TERS (Sept. 18, 2019, 12:29 PM), https://www.reuters.com/article/us-usa-socialmedia/u-s-
social-media-firms-say-they-are-removing-violent-content-faster-idUSKBN1W3291 [https:
//perma.cc/C8AN-PPP7].

24.  See, e.g., Kari Paul & Jim Waterson, Facebook Bans Alex Jones, Milo Yiannopoulos and Other Far-
Right Figures, GUARDIAN (May 2, 2019, 4:38 PM EDT), https://www.theguardian.com/tech-
nology/2019/may/o02/facebook-ban-alex-jones-milo-yiannopoulos [https://perma.cc/YSY3
-EJNC].

25. Davey Alba, Ella Koeze & Jacob Silver, What Happened When Trump Was Banned on Social
Media, N.Y. TIMES (June 7, 2021), https://www.nytimes.com/interactive/2021/06/07/tech-
nology/trump-social-media-ban.html [https://perma.cc/UYQ9-QCZY].

26.  See, e.g., Caleb Ecarma, Ron DeSantis, Josh Hawley Are Trying to Get a 2024 Leg Up by Attacking
Big Tech, VANITY FAIR (May 3, 2021), https://www.vanityfair.com/news/2021/05/ron-desan-
tis-josh-hawley-2024-attacking-big-tech [https://perma.cc/Z4H3-X9VD]; Adam Gabbatt,
Republicans Cry Big Tech Bias— on the Very Platforms They Have Dominated, GUARDIAN (May 9,
2021, 8:46 AM EDT), https://www.theguardian.com/us-news/2021/may/09/republicans-
big-tech-power-bias-claims-facebook [https://perma.cc/247D-YHSX].

27.  See, e.g., Jeft Parrott, Conservatives & Social Media: Are Free Speech Rights Being Violated?,
DESERET NEWS (July 1, 2021, 4:06 PM MDT), https://www.deseret.com/indepth/2021/1/12
/22225290/parler-amazon-facebook-twitter-conservatives-social-media-free-speech [https://
perma.cc/2SYB-3PUQ].
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enforced silence.”?® The First Amendment also protects the right to refuse to host
content altogether, as the right to free speech includes both the right to speak
and the right not to speak. As the Supreme Court held in West Virginia State Board
of Education v. Barnette, “If there is any fixed star in our constitutional constella-
tion, it is that no official, high or petty, can prescribe what shall be orthodox in
politics, nationalism, religion, or other matters of opinion, or force citizens to
confess by word or act their faith therein.”*

The First Amendment also protects the right of association, including the
right of private actors to choose with whom they wish to associate.*® And the
Supreme Court has long recognized that private-property owners generally have
the right to exclude individuals from their property as they see fit.*" These are
rights that conservatives and libertarians have long championed as essential to
private liberty and the free market.** Collapsing the public/private distinction
would not just have consequences for tech companies, but for all private actors,
and it would lead to absurd and troubling results. Without this distinction, res-
taurants would arguably have no right to refuse service to belligerent customers,
private clubs could not maintain membership qualifications, and homeowners
could not eject unwelcome visitors.

It may be argued that social-media platforms differ from these examples in
important respects: they often characterize their services as being as open to an-
yone, they provide for what many people consider to be essential functions of
modern life, and they exert greater influence over public opinion than other pri-
vate actors. But while access to the internet might plausibly be characterized as
essential to modern life, the same is not true of access to any particular social-
media forum. And while social-media forums may feel like public spaces, and
the companies that own them may exploit this perception to their advantage,
their relationship to the public is fundamentally commercial and contractual. As
Astra Taylor writes, “They are commercial enterprises designed to maximize rev-
enue, not defend political expression, preserve our collective heritage, or facili-
tate creativity, and the people who work there are private employees, not public
servants.”*® There are very good reasons to demand better consumer protections

28. Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).
29. 319 U.S. 624, 642 (1943).
30. Boy Scouts of Am. v. Dale, 530 U.S. 640, 647-48 (2000).

31.  PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 82 (1980) (“[O]ne of the essential sticks in
the bundle of property rights is the right to exclude others.”).

32.  See, e.g., Roger Pilon, Cato Handbook for Policymakers, CATO INST. 174-75 (8th ed. 2017), https:
//www.cato.org/sites/cato.org/files/serials/files /cato-handbook-policymakers/2017/2/cato-
handbook-for-policymakers-8th-edition-16_o.pdf [https://perma.cc/Y579-9TY8].

33. ASTRA TAYLOR, THE PEOPLE’S PLATFORM: TAKING BACK POWER AND CULTURE IN THE DIGITAL
AGE 221 (2014).
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against arbitrary treatment and predatory data extraction by tech companies, but
it does not follow that such companies are state actors for the purposes of the
First Amendment.

Concern about the unchecked power of social-media platforms to shape
public discourse is certainly justifiable, and has been voiced by scholars across
the political spectrum.>* But this observation is a reason to move further away
from the analogy of the public square, not closer to it.

B. Physical Versus Virtual Space

A second obvious difference between the public square and the internet is
that the former is a physical location where identifiable and observable individ-
uals interact in person, whereas the latter is a virtual environment in which in-
dividuals rarely see each other face to face and are often completely anonymous
and untraceable.®® The disinhibition, amplification, permanence, and captivity
of virtual interactions has a significant impact on the dynamics of communica-
tion in real-world versus virtual spaces.*® While online communication expands
the boundaries of public discourse in many ways, it also allows for destructive
forms of abuse that chill expression and inhibit participation in public debate.

The fact that social-media forums do not provide face-to-face interactions in
physical spaces can have many salutary effects on free speech and debate. Large
gatherings such as marches and protests present risks of physical harm, may re-
quire travel or long hours of standing, and can be challenging for older individ-
uals and those with disabilities.>” Organizing such events often requires time-

34. See, e.g., Lakier & Tebbe, supra note 3. See generally JosH HAWLEY, THE TYRANNY OF BIG TECH
(2021) (decrying the power and influence of “Big Tech” over American life).

35. There are of course limitations to conceptualizing the internet as a “place” at all. As I wrote in
a previous article,

Cyberspace is not, indeed, a ‘place’ as such, or any one thing at all. It is both more
and less complex than any one ‘place’: it denotes, at the most basic level, a set of
protocols for transferring information, and beyond that, is a diverse and far-rang-
ing assortment of communities, message boards, chat rooms, websites, and games.
It is useful, however, to use the term ‘cyberspace’ as shorthand for all of these things
and as a way to differentiate between what happens there versus what happens in
physical space.

Mary Anne Franks, Unwilling Avatars: Idealism and Discrimination in Cyberspace, 20 COLUM. J.
GENDER & L. 224, 257 (2011).

36. Id. at 255-56.

37.  See, e.g., Jamison Hill, Dear Anti-Trump Protesters: Don’t Forget Those of Us With Disabilities,
Vox (Feb. 10, 2017), https://www.vox.com/first-person/2017/2/10/14567112/trump-protest-
disabilities-inclusivity [https://perma.cc/YNR7-NZ3H].
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consuming paperwork, intensive planning, and resources.’® In person, individ-
uals may feel intimidated by speakers who are physically larger, aggressive, or
armed.*” Some people need time and reflection to express themselves that are
not always available in-person.*’

In contrast, online communication can happen anywhere, including from the
comfort of one’s own home. While virtual communication can pose risks to
physical safety, it does not do so in the same immediate physical sense as in-
person communication. Many social-media platforms have few or no barriers to
entry or participation, flattening the hierarchy between elites and the general
public and making it possible for people to contribute to or join discussions al-
most instantly. Online platforms also make it easier to conduct asynchronous
conversations, allowing for increased possibilities to ponder, prepare, and revise
one’s thoughts. And because online communication is global, interactions on so-
cial-media platforms often involve a much wider range of people and ideas than
is possible in physical gatherings.

At the same time, many characteristics of virtual interactions negatively im-
pact communication and debate. Chief among these is the “online disinhibition
effect,” or “how people say and do things in cyberspace that they wouldn’t ordi-
narily say and do in the face-to-face world.”*' Numerous studies have demon-
strated that people are more likely to engage in abusive behavior when they feel
insulated from the consequences, including when their identity is concealed.**
This anonymity facilitates disinhibition, which can have positive effects on the
free exchange of ideas, but can also encourage reckless and destructive behavior
that many individuals would eschew in person.** Anonymity also makes detec-
tion, intervention, and accountability with regard to such behavior much more
difficult.

Abusive behavior often has a chilling effect on targeted individuals’ expres-
sion. This effect can be more severe online than in person due to the

38. See Dan Jasper, An Organizer’s Guide to Protests and Political Change, ST. CIvICS, https://
streetcivics.com/an-organizers-guide-to-protests-and-political-change  [https://perma.cc
/QX68-SLV3].

39. See Gregory H. Shill, How Vehicular Intimidation Became the Norm, ATLANTIC (Nov. 3, 2020),
https://www.theatlantic.com/ideas/archive/2020/11/how-trump-train-trucks-became-a-
political-weapon/616979 [https://perma.cc/s4SQ-FVA9].

go. See Hussein Kesvani, The Quiet Rise of the ‘Shy Radical,” MEL MAG. (2019), https://melmaga-
zine.com/en-us/story/the-quiet-rise-of-the-shy-radical [https://perma.cc/4ZQB-S66G].

4. John Suler, The Online Disinhibition Effect, 7 CYBERPSYCHOLOGY & BEHAV. 321, 321 (2004).
42. Id. at 322.

43. Winhkong Hua, Cybermobs, Civil Conspiracy, and Tort Liability, 44 FORDHAM URB. L.]. 1217,
1228-29 (2017).
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amplification afforded by the internet.** The internet provides abusers not only
with loudspeakers, but also with extensive opportunities to allow others to join
in on their abuse.” The internet and social media make it possible to
“crowdsource” harassment, an aggregating effect that greatly increases the neg-
ative impact of harassing behavior. Social-media platforms in particular “give
cyber harassment campaigns the ability to go viral, because they allow for ‘near
instantaneous, widespread dissemination.”*®

The nature of the internet also extends the shelf life of abusive content. It is
extremely difficult, if not impossible, for abusive or privacy-violating content to
be removed once it has been posted online.*” Such permanence creates the pos-
sibility that targets of harassment may never regain peace of mind, resigning
them to a constant state of anxiety or fear about the exposure of their private
information: “[E]ntering a doxing victim’s name into a search engine may reveal
her personal details and the abuse associated with the doxing attack for years.”*®
As Danielle Keats Citron writes, “Harassing letters are eventually thrown away,
and memories fade in time. The web, however, can make it impossible to forget
about malicious posts. Search engines index content on the web and produce it
instantaneously. Indexed posts have no built-in expiration date; neither does the
suffering they cause.”*’

Finally, the global reach of the internet can make abuse and harassment vir-
tually impossible to escape. Unlike offline harassment, which may be restricted
by geography or time, online harassment can manifest anywhere at any time:
“[V]ictims’ pasts follow them, even as they move physically”*° If, as is often the
case, the online abuse is indexable by a major search engine, it is accessible to
almost anyone (the target’s coworkers, fellow students, clients, children), almost
anywhere (at the target’s place of work, her school, her home, her doctor’s of-
fice).>!

The significant differences between physical and virtual spaces provide com-
pelling reasons to design and govern them in different ways. Features of online

44. Franks, supra note 35, at 255-56.
45. Id.

46. Hua, supra note 43, at 1227 (quoting Nancy S. Kim, Web Site Proprietorship and Online Harass-
ment, 2009 UTAH L. REV. 993, 1010 (2009)).

47. Franks, supra note 35, at 256.

48. See David M. Douglas, Doxing: A Conceptual Analysis, 18 ETHICS INF. TECH. 199, 199-200
(2016).

49. DANIELLE KEATS CITRON, HATE CRIMES IN CYBERSPACE 4 (2014).
so. Hua, supra note 43, at 1228.

51 See, e.g., Kashmir Hill, Our Digital Pasts Werent Supposed to Be Weaponized Like This, N.Y.
TIMES (Aug. 3, 2021), https://www.nytimes.com/2021/05/29/technology/emily-wilder-fir-
ing-ap.html [https://perma.cc/E6XP-RPMS].
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interaction such as disinhibition, amplification, permanence, and captivity create
powerful incentives for harassment and abuse, especially of vulnerable individ-
uals and groups.®* Given the relatively unbounded nature of online forums as
opposed to physical forums, and the increased potential for lasting and irrepara-
ble harm, social-media forums are justified in taking a more assertive role in
moderating or curating content so as to avoid chilling expression and inhibiting
participation in public debate.

The features that distinguish social-media platforms from the physical pub-
lic square — being privately owned, operated for profit, and virtual —illustrate not
only the limitations of the public-square analogy, but also the potential of private
companies to engage in innovation and experimentation. Private companies, as
nonstate actors, have tremendous freedom to design their platforms to encour-
age the values of free speech and democratic deliberation.

. THE PROBLEM WITH THE PUBLIC SQUARE

As discussed above, the internet differs from the public square in many ways.
But no analogy is perfect, and social-media forums do resemble public squares
in some ways, if not all. Those similarities are, however, cause for concern rather
than celebration. Though it is undeniable that public squares have intermittently
functioned as powerful sites of resistance — through protests against unfair eco-
nomic and labor practices,*® marches for civil rights,** and demonstrations for
gender equality® — the public square has never truly been public: law and norms
have always served the powerful at the expense of the vulnerable. Indeed, public
squares have always served more to reinforce legal and social hierarchies than to
facilitate open and inclusive democratic deliberation.>® For example, in the
United States, the public square has played a key role in the assertion of violent
white male supremacy.®” This is one reason why meaningful debate and

s2.  Franks, supra note 35, at 255-56.

53.  See, e.g., Ron Grossman, 1886 Chicago Tragedy Is Mostly Observed Far from Chicago, CHI. TRIB.
(May 1, 2011), https://www.chicagotribune.com/news/ct-xpm-2011-05-01-ct-met-hay-
market-unions-20110501-story.html [https://perma.cc/Z8AE-UM6S].

54. See, e.g., Michael Wines & Aishvarya Kavi, March on Washington 2020: Protesters Hope to Re-
kindle Spirit of 1963, N.Y. TIMES (Nov. 4, 2020), https://www.nytimes.com/2020/08/28/us
/march-on-washington-2020.html [https://perma.cc/6 DSB-HKEA].

5. History of Marches and Mass Actions, NAT'L ORG. FOR WOMEN, https://now.org/about/history
/history-of-marches-and-mass-actions [https://perma.cc/9UgH-CV47].

56. See generally Yasminah Beebeejaun, Gender, Urban Space, and the Right to Everyday Life, 39 J.
URB. AFFS. 323 (2017) (exploring the role played by gender in shaping urban planning).

57. See Fouad Khan, Your City Has a Gender and It’s Male, NAUTILUS (Jan. 11, 2018), https://nautil
.us/issue/56/perspective/your-city-has-a-gender-and-its-male ~ [https://perma.cc/U7U7-
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organization for social change have often flourished in other spaces beyond the
public square, including homes, schools, workplaces, hair salons, bookstores,
clubs, and governmental forums.*®

From the Greek agora to the city sidewalk, the physical public square has
been a site of exclusion, hostility, surveillance, and silencing of vulnerable and
minority populations, including women, nonwhite men, the poor, and the disa-
bled.*® In the United States, slavery and segregation excluded Black people out-
right from public spaces;® later, selectively enforced surveillance and stop-and-
frisk practices deterred Black people from entering them.®' Women in early
America were relegated to the “private sphere” of the home®® and deprived of
significant opportunities to earn money,® receive an education,** or move freely
in public without a male companion. Women in public spaces were targeted by
antiprostitution and other public-decency laws,® and today they continue to
contend with pervasive street harassment and sexual assault.®® Vagrancy laws
targeted the poor and unemployed for harassment and arrest,®” and hostile ar-
chitecture has rendered many public spaces inaccessible to those without homes

7RW3]; Cyndi Suarez, White Supremacy and the Fight for the Public Square, NONPROFIT Q.
(Aug. 23, 2017), https://nonprofitquarterly.org/white-supremacy-fight-public-square
[https://perma.cc/ZG5K-SCCD].

58. See Fraser, supra note 4.

59. Id. at 63 (“Women of all classes and ethnicities were excluded from official political participa-
tion precisely on the basis of ascribed gender status, while plebeian men were formally ex-
cluded by property qualifications. Moreover, in many cases, women and men of racialized
ethnicities of all classes were excluded on racial grounds.”); Wilkinson, supra note 1 (observ-
ing that “[s]laves had no voice in the agora and women were confined at home”).

60. See RiSA GOLUBOFF, VAGRANT NATION: POLICE POWER, CONSTITUTIONAL CHANGE, AND THE
MAKING OF THE 19608 116-17 (2016).

61. See Mary Anne Franks, Democratic Surveillance, 30 HARV. J.L. & TECH. 425, 443 (2017).
62. GOLUBOFF, supra note 60, at 150.

63. See Janet L. Yellen, The History of Women’s Work and Wages and How It Has Created Success for
Us All, BROOKINGS INST. (May 2020), https://www.brookings.edu/essay/the-history-of-
womens-work-and-wages-and-how-it-has-created-success-for-us-all [https://perma.cc
/SN6T-KS3T].

64. See Barbara Matthews, Women, Education and History, 15 THEORY INTO PRAC. 47, 47-48 (1976).

65. GOLUBOFF, supra note 60, at 150-51.

66. See generally Cynthia Grant Bowman, Street Harassment and the Informal Ghettoization of
Women, 106 HARV. L. REV. 517, 519, 522-34 (1993) (describing “the very real harms of th[e]
widespread social phenomenon” of street harassment).

67. See GOLUBOFF, supra note 60, at 2-3 (“[O]fficials employed vagrancy laws for a breath-taking
array of purposes: to force the local poor to work or suffer for their support; to keep out poor
or suspicious strangers . . . ”).
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and those with disabilities. ®® Public spaces are also heavily marked with symbols
of whiteness, masculinity, and dominance, from the names of streets and parks
to the subjects of statues and monuments.®

Indeed, white male supremacy is so fundamentally intertwined with the
public square that attempts to challenge or remove symbols of racial and gen-
dered hierarchy have been met with violence. The deadly 2017 “Unite the Right”
rally in Charlottesville, which led to the deaths of three people and injured doz-
ens, began as a protest against the removal of a statue of Robert E. Lee and the
renaming of Lee Park as Emancipation Park.”® The rally evoked memories of the
1939 Nazi rally in Madison Square, where more than 20,000 people gathered in
front of a giant portrait of George Washington flanked by swastikas.”' The 2017
rally, and several white-supremacist gatherings in public squares that preceded
and followed it, was touted as a demonstration in support of free-speech rights.
When the city of Charlottesville attempted to have the rally moved to a different
location on the grounds of public safety, the American Civil Liberties Union
(ACLU) stepped in to ensure that it took place in Emancipation Park, arguing
that the far-right organizers’ “choice of location is critical to the message of the
rally” and that holding the rally in another location “would dilute and alter” their
message.”?

Many of the Unite the Right protestors showed up with weapons, as well as
swastikas and Confederate flags, raising questions about the coherence of the
ACLU’s defense of the protest as an exercise in free speech.” The threat of vio-
lence is fundamentally incompatible with free expression. As one commentator
describes it, the violence of such rallies “threaten[] public space, an amenity that

68. See Winnie Hu, ‘Hostile Architecture’: How Public Spaces Keep the Public Out, N.Y. TIMES (Nov.
14, 2019), https://www.nytimes.com/2019/11/08/nyregion/hostile-architecture-nyc.html
[https://perma.cc/D6K2-QXWD].

69. German Lopez, The Battle Over Confederate Statues, Explained, VOx (Aug. 23, 2017, 2:36 PM),
https://www.vox.com/identities/2017/8/16 /16151252 /confederate-statues-white-suprema-
cists [https://perma.cc/6EMF-8LEC].

70. See Jacey Fortin, The Statue at the Center of Charlottesville’s Storm, N.Y. TIMES (Aug. 13, 2017),
https://www.nytimes.com/2017/08/13 /us/charlottesville-rally-protest-statue.html [https://
perma.cc/2UDR-NL2B].

7. See Mike Lupica, Charlottesville’s Violent Clashes Reminiscent of 1930s American Nazi Rallies at
MSG, N.Y. DAILY NEWS (Aug. 12, 2017, 7:04 PM), https://www.nydailynews.com/news/na-
tional/charlottesville-clashes-reminiscent-30s-nazi-rallies-msg-article-1.3406557  [https://
perma.cc/2ZC8-N7A8].
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441 F. Supp. 3d 277 (W.D. Va. 2020) (No. 3:17-cv-00056).
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is both scarce and necessary for democracy. . . . [T]he extremist alt-right is wag-
ing a campaign to shut down the public square, using both violence and intimi-
dation, especially under open-carry laws.””*

On January 20, 2020, more than 20,000 gun-rights activists flooded into
Richmond, Virginia to protest gun laws passed by the newly Democratic legis-
lature.” The modest gun regulation measures that triggered this demonstration
were adopted through a lawful democratic process and were supported by the
majority of Virginians.”® This did not stop protesters from describing state leg-
islators who voted for the measures as “tyrants;” one legislator who had been
wrongly identified as the sponsor of a gun control measure was forced into hid-
ing due to death threats.”” The protesters brought rifles, “Don’t Tread on Me”
and militia flags, and a homemade guillotine inscribed with the words “[t]he
penalty for treason is death.””® Fear of violence led to the cancellation of planned
counterprotests and Martin Luther King Day celebrations, drove lawmakers
from the Capitol, and brought everyday activities in the city to a halt.””

The event was described by many commentators as “peaceful.”® But as jour-

nalist Jamelle Bouie observed, “that ‘peace’ can’t be separated from
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2020), https://www.cjr.org/cjr_outbox/virginia-gun-rally.php [https://perma.cc/78WE-
MDSP].

76. See Talia Lavin, That Pro-Gun Rally in Virginia Wasn't Exactly “Peaceful,” GQ (Jan. 22, 2020),
https://www.gq.com/story/pro-gun-rally-threat [https://perma.cc/MCW4-LLVH].

77. Seeid.

78. See Gregory S. Schneider, Laura Vozzella, Patricia Sullivan & Michael E. Miller, Weapons,
Flags, No Violence: Massive Pro-Gun Rally in Virginia Capital, WASH. POST (Jan. 20, 2020),
https://www.washingtonpost.com/local/virginia-politics /2020/01/20/4b36852c-3baa-11ea-
8872-5df698785a4¢_story.html [https://perma.cc/37T7-WMY4].

79. Mary Anne Franks, The Second Amendment’s Safe Space, or the Constitutionalization of Fragility,
83 L. & CONTEMP. PROBS. 137, 147 (2020).

80. See, e.g., Schneider, supra note 78; Tess Owens, Thousands of Gun Rights Activists Are Taking a
Victory Lap for Peaceful Rally in Virginia, VICE (Jan. 20, 2020), https://www.vice.com/en/ar-
ticle/myqvmy/thousands-of-gun-rights-activists-are-taking-a-victory-lap-for-peaceful-rally
[https://perma.cc/ YKRs-GTGP]; Alan Suderman & Sarah Rankin, Pro-Gun Rally by Thou-
sands in Virginia Ends Peacefully, Assoc. PRESS (Jan. 20, 2020), https://apnews.com/arti-
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intimidation.”®' The demonstration in Richmond was a literal and symbolic
takeover of the public square: a demonstration against free speech and democ-
racy itself. A similar takeover occurred in Michigan in April 2020, when hun-
dreds of armed, unmasked demonstrators crowded into the State House to pro-
test Governor Gretchen Whitmer’s stay-at-home order during the early days of
the COVID-19 pandemic.®” An even starker display of intimidation and anarchy
unfolded on January 6, 2021, when far-right Trump supporters stormed the Cap-
itol in an attempt to violently overturn the results of a democratic election.*?

With regard to unchecked racism, sexism, and extremism, the digital public
square does often indeed resemble the physical public square. Those same forces
are potent online, causing similar intimidation and silencing. White male su-
premacism dominates the online landscape, from Facebook groups planning in-
surrections to Nazi propaganda on Twitter to QAnon videos on YouTube.?*
Rampant sexist and racist harassment on these forums —including rape threats,
revenge porn, doxing, and organized campaigns of racial hatred — silence women
and minorities and push them out of public discourse.® When social-media
platforms fail to address these abuses in the name of “free speech,”® the result is
not open debate and democratic deliberation, but an exclusionary and elitist echo
chamber.

Racist and sexist abuse chills speech and undermines the rights, liberties,
and wellbeing of its targets. As Cynthia Grant Bowman observes, “[ T]he con-
tinuation and near-general tolerance of street harassment . . . inflicts the most
direct costs upon women, in the form of fear, emotional distress, feelings of

81.  Jamelle Bouie, Opinion, The Iconic Man with a Gun Is a White Man, N.Y. TIMES (Jan. 22, 2020),
https://www.nytimes.com/2020/01/22/opinion/richmond-gun-rights-rally.html  [https://
perma.cc/2S5YSV4B].
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.newyorker.com/magazine/2021/01/25/among-the-insurrectionists [https://perma.cc/62JK-
PHK3].
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Vox (Feb. 2, 2021, 2:10 PM EST), https://www.vox.com/recode/22256387/facebook-tele-
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disempowerment, and significant limitations upon their liberty, mobility, and
hopes for equality.”®” According to a 2014 study on street harassment, women
respond to street harassment by no longer visiting certain places alone; changing
the way they walk, behave, or dress; foregoing outdoor activities; quitting jobs;
and moving.*® Mari J. Matsuda writes that victims of racist speech have similarly
had to “quit jobs, forgo education, leave their homes, avoid certain public places,
curtail their own exercise of speech rights, and otherwise modify their behavior
and demeanor.”®

As with offline abuse, online abuse and its silencing impact are unevenly dis-
tributed across society.”” Women, especially younger women, experience more
severe forms of online abuse than other groups. A 2016 report by Data and Society
found that “[y]ounger women are more likely to be stalked, sexually harassed,
and harassed online over a long period of time compared to men and older
women.”®" The more frequent and more serious forms of online abuse that
women experience help explain why women self-censor and digitally disengage
at greater rates than men.”> According to the Data and Society study, “younger
women are most likely to self-censor to avoid potential online harassment: 41%
of women ages 15 to 29 self-censor, compared with 33% of men of the same age
group and 24% of internet users ages 30 and older (men and women).”®® Other
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/2012/08/2014-National-SSH-Street-Harassment-Report.pdf [https://perma.cc/84SG-
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studies have documented women’s greater likelihood of self-censorship in the
face of online abuse.”* A survey of women journalists found that 63% of re-
spondents had been threatened or harassed online at least once, and that approx-
imately 40% said they avoided reporting certain stories as a result of this harass-
ment.”®

Another corrosive effect of this online abuse is that it interferes with women’s
political participation, and thereby diminishes democratic discourse and govern-
ance. A recent United Nations (UN) Inter-Parliamentary Union report found
that “[p]olitical abuse is a distinctly gendered phenomenon,” and that “sexism,
harassment and violence against female politicians was a ‘phenomenon that
knew no boundaries and exists to different degrees in every country.”*® The con-
sequences of this gendered harassment include not only reluctance to run for
reelection, but also self-censorship while in office. Many of the targeted female
politicians “self-censor, particularly when it comes to speaking up about
women’s issues, which tend to generate the most aggression.” Some even “dis-
pense with social media altogether, and in this way deprive themselves ‘of a fo-
rum in which to disseminate and debate their ideas.”®”
An array of empirical studies demonstrates that the targets of bigoted speech
commonly experience not only psychological effects —lack of confidence, social
anxiety, fear—but also physiological effects, such as increased heart rate and
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est/research/2018/03 /online-violence-against-women-chapter-5  [https://perma.cc/PU77-
ZM7S].
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loads/2018/09 /Attacks-and-Harassment.pdf [https://perma.cc/A2F]-C7SB]; see also Annam
Lodhi, Women Journalists & the Double Bind, MEDIA MATTERS DEMOCRACY (2018) (providing
statistics on self-censorship by female journalists in Pakistan) https://www.apc.org/sites/de-
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perma.cc/BFB8-9VGS]; Internet Health Report, MOZILLA FOUND. 64 (2019), https://www
.transcript-verlag.de/media/pdf/1a/ce/ac/0a9783839449462.pdf  [https://perma.cc/2EFT-
HFFB] (“Online abusers threaten and intimidate in an effort to silence the voices of especially
women, nonbinary people, and people of color.”); Julie Posetti, Nermine Aboulez, Kalina
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stress.”® This in turn can lead to targets censoring themselves as a means of
avoiding these negative effects.”

In spaces where intimidation and abuse of vulnerable groups is rampant, a
laissez-faire approach only reinforces status-quo inequalities in free expression
and civic participation. The insistence on remedies such as counterspeech ig-
nores how responding to harmful speech is a form of compelled labor (and
speech) that depletes time, effort, and energy from other expressive activities.
While counterspeech can be powerful, as it is when social-media platforms label
false or misleading information (discussed above), it is often less effective and
highly costly for private individuals with few resources and little influence. It can
also backfire by exposing the individual to increased attention and humiliation.
The valorization of counterspeech also ignores the problem of “unanswerable”
speech, that is, speech that is resistant to the remedy of counterspeech.'® There
is no counterspeech, for example, to the publication of a person’s nude image,
the dissemination of a home address, or the disclosure of undocumented sta-
tus. !

The negative impact of such chilling effects is not limited to the individuals
who are targeted for abuse. This selective silencing impoverishes public dis-
course as a whole. Social-media sites “function as hosts for public conversations
on a huge variety of social issues,” Alice Marwick observes, and so “[i]f women,
people of color, and LGB[TQ+] internet users are shying away from contrib-
uting because of well-founded fears of retaliation, their voices will be missing
from this important civic sphere.”'* Such a result directly undermines democ-
racy, as Citron and others have argued: “An online discourse which systemati-
cally under-represents people — particularly women and people of color — cannot
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effectively process our various attitudes and convert them into truly democratic

decisions.” 1

i. BEYOND THE PUBLIC SQUARE

The question then becomes, what lessons can be learned from the failures of
the physical public square? What is the theory of the public square that provides
a way to normatively assess current structures and approaches to public interac-
tion? What are the salient differences between offline and online discourse that
might provide paths forward to greater democracy and free speech? What are
the thoughtful, intentional design choices or commitments that can be made to
create true sites of public discourse and rational deliberation?

Part of the problem with the concept of the public square is that it is invoked
in imprecise and undertheorized ways. It is often used to describe places or ac-
tivities in which contentious speech takes place, even though contentious speech
alone is not a marker of democratic deliberation. For a more sophisticated view,
we can look to the philosopher Jiirgen Habermas, who offers an influential and
comprehensive description and theory of the public sphere. For Habermas, the
public sphere must be distinct from the state; it must be a “site for the produc-
tion and circulation of discourses that can in principle be critical of the state.”'**
It must also be distinct from the market and instead “a theater for debating and
deliberating rather than for buying and selling.”'°® The public sphere is a place
accessible to all private citizens, where they can discuss matters of common in-
terest in an unrestricted manner.'%

Habermas’s theory of the public sphere is useful in many respects. It demon-
strates how social-media forums cannot constitute a public sphere because they
are not distinct from either the state or the market. Powerful government figures
wield tremendous influence in social-media forums, and the forums themselves
are for-profit operations of private businesses.

But Habermas’s theory also replicates the false claims of more popular views
of the public square. As Douglas Kellner writes, “while the concept of the public
sphere and democracy assume a liberal and populist celebration of diversity,

103. Danielle Keats Citron, Cyber Civil Rights, 89 B.U. L. REv. 61, 105 (2009).
104. Fraser, supra note 4, at 57.
105. Id.

106. See JURGEN HABERMAS, THE STRUCTURAL TRANSFORMATION OF THE PUBLIC SPHERE: AN IN-
QUIRY INTO A CATEGORY OF BOURGEOIS SOCIETY 36 (Thomas Burger trans., 1991).
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tolerance, debate, and consensus, in actuality, the bourgeois public sphere was
dominated by white, property-owning males.”'%”

One of Habermas’s most trenchant critics, Nancy Fraser, directly addressed
limitations of the concept of the public sphere, given its elitist and exclusionary

history:

Should we conclude that the very concept of the public sphere is a piece
of bourgeois masculinist ideology, so thoroughly compromised that it
can shed no genuinely critical light on the limits of actually existing de-
mocracy? Or, should we conclude, rather, that the public sphere was a
good idea that unfortunately was not realized in practice but that retains
some emancipatory force? In short, is the idea of the public sphere an
instrument of domination or a utopian ideal? Well, perhaps both. But
actually neither.'*®

Fraser emphasizes that one of the greatest flaws in the theory of the public sphere
is its unitary focus. Given how the public sphere reinforces existing power struc-
tures, “where there is only a single, comprehensive public sphere . . . members
of subordinated groups would have no arenas for deliberation among themselves
about their needs, objectives, and strategies.”'% Instead, society should be ar-
ranged so as to “accommodate contestation among a plurality of competing pub-
lics” in order to “better promote the ideal of participatory parity.”''® As an exam-
ple, Fraser points to what she refers to as the “U.S. feminist subaltern
counterpublic, with its variegated array of journals, bookstores, publishing com-
panies, film and video distribution networks, lecture series, research centers, ac-
ademic programs, conferences, conventions, festivals, and local meeting
places”!! Jane Mansbridge suggests adding factories, which “unexpectedly
brought workers together to share their experiences and black colleges that ini-
tiated the sit-ins of the civil rights movement.”''* These counterpublics “have
deliberative uses even for members of dominant majorities, but are crucial for
the marginalized as a protection against hegemonic discourse.”'*?

107. Douglas Kellner, Habermas and the Public Sphere, in RE-IMAGINING PUBLIC SPACE: THE FRANK-
FURT SCHOOL IN THE 21ST CENTURY 24 (Diana Boros & James M. Glass eds., 2014).

108. Fraser, supra note 4, at 62.
109. Id. at 66.
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m. Id. at 67.
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CAPITALISM, AND CRITIQUE 106 (Banu Bargu & Chiara Bottici eds., 2017) (internal citations
omitted).
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In place of an idealized, unitary public square, we can envision the flourish-
ing of multiple spaces — online and off, public and private — that provide the con-
ditions necessary for free expression and democratic deliberation for different
groups with different needs. This vision would entail crafting law and policy to
ensure that no single host or forum, or even single medium, dominates the shap-
ing of public opinion. Given the current domination of internet communication,
this will likely require a combination of robust antitrust interventions and Sec-
tion 230 reforms to break the stranglehold of the tech industry on social dis-
course, as well as serious investments in traditional media, public education, uni-
versities, community centers, and small businesses to return to or become
alternate sites of free expression and informed debate.

Given the complex power dynamics and social striations of American society,
effective counterpublics must necessarily adopt nimble and innovative principles
specific to various groups’ evolving needs in order to be effective. But a few gen-
eral guidelines for the would-be architects of democratic counterpublics can be
sketched. One is the rejection of the faux laissez-faire approach of the idealized
public square in favor of an intentional commitment to designing for democracy.
Here, principles of universal-design theory can be instructive,''* in particular
what is known as the “curb-cut effect.”''®

The idea of the curb-cut effect is, in essence, that measures designed to ac-
commodate people with particular needs end up benefiting everyone. As the
story goes, one evening in the 1970s in Berkeley, a group of disability advocates
poured cement on a sidewalk to make a ramp so that people in wheelchairs could
more easily navigate the daunting gap between the sidewalk and the street.''®
This was a makeshift “curb cut,” and they were among the environmental ac-
commodations mandated by the 1990 Americans with Disabilities Act.''” Angela
Blackwell describes the “magnificent and unexpected thing” that happened
when the “wall of exclusion came down” through curb cuts: “[E]verybody ben-
efitted —not only people in wheelchairs. Parents pushing strollers headed
straight for curb cuts. So did workers pushing heavy carts, business travelers
wheeling luggage, even runners and skateboarders. . . . [N]ine out of 10 ‘unen-
cumbered pedestrians’ go out of their way to use a curb cut”''®* What the curb-
cut effect demonstrates, writes Blackwell, is that accommodation is not a zero-

ng. See generally SASHA CONSTANZA-CHOCK, DESIGN JUSTICE: COMMUNITY-LED PRACTICES TO
BUILD THE WORLDS WE NEED (2020) (discussing the concept of design justice and the rela-
tionship between space and power).

ns. Angela Glover Blackwell, The Curb-Cut Effect, STAN. SOC. INNOVATION REV., Winter 2017, at
28, 30.
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sum game: “[ W]hen we create the circumstances that allow those who have been
left behind to participate and contribute fully —everyone wins.”''® Spaces that
accommodate a greater range of people are also, in many cases, superior spaces.

Creating these spaces will require what scholar Mari Matsuda calls “looking
to the bottom” —that is, consulting the expertise of those who have been ex-
ploited and excluded.'*® Matsuda explains that this involves not an abstract ex-
ercise of imagination, but actual collaboration with “grass roots philosophers
who are uniquely able to relate theory to the concrete experience of oppres-
sion.”!*!

Looking to the bottom also provides a framework for dealing with what ac-
ademics call “rivalrous goods”: “goods whose consumption by one consumer
prevents simultaneous consumption by other consumers.”'*> While it will be
true in many cases that designing for the most vulnerable will lead to increased
benefits for all, there will also be cases in which accommodating the vulnerable
may lead to a reduction in benefits for more privileged groups. In those situa-
tions, a choice must be made whether to preserve the status-quo benefits of those
with power or to shift the status quo in favor of those who have historically been
excluded and exploited. A true commitment to public welfare and democratic
deliberation requires choosing the latter:

When the law must choose among realities, the principle of equality re-
quires that we look to see whose dignity is most at stake, whose point of
view has historically been silenced and is in danger of being silenced
again, and that, in the ordinary case, we choose that point of view as our
interpretation.'*

What this means in practice is that those who wish to create spaces of true dem-
ocratic deliberation should abandon the position of false neutrality and step fully
into the role of curator. Those who want their private spaces to become sites of
democratic deliberation should reject the myth of the public square and embrace
more creative and innovative models for encouraging free expression and critical

thinking.
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One model to consider is the academy, with its emphasis on scholarship, ri-
gor, and norms of civil interaction.'* In its most noble form, the project of
higher learning encourages critical reflection and intellectual evolution. Such a
project requires discernment and evaluation, not the simplistic embrace of “both
sides.” As Justice Felix Frankfurter wrote in Wieman v. Updegraff, democracy is
built on “disciplined and responsible” public opinion, and “[i]t is the special task
of teachers to foster those habits of open-mindedness and critical inquiry which
alone make for responsible citizens, who, in turn, make possible an enlightened
and effective public opinion.”'*

Another potential model is the Enlightenment-Era, European salon. While
the salon (like the academy) was by no means free of the trappings of wealth and
privilege, the ideals it promoted were egalitarian, democratic, and revolutionary
for their time.'*® According to historian Dena Goodman, the salon played a key
role in the development of the concept of the public sphere.'*” Unlike the histor-
ical public sphere, however, salons were ruled by women. Known as “salonicres,”
these women created spaces in their homes for people of diverse backgrounds to
debate politics, art, and culture in a safe and respectful setting. '*® Saloniéres were
influential Enlightenment figures who demonstrated “a respect for all opinions,
a refusal to prejudge, and a distaste for orthodoxies of all kinds.”'* They invited
a wide variety of individuals to participate in interactive, informal education out-
side of elite institutions:

124. See Mary Anne Franks, The Miseducation of Free Speech, 105 VA. L. REV. ONLINE 218, 220-21
(2019).
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(arguing that Barlow and other founders of the Electronic Frontier Foundation who advo-
cated for no centralized authority to regulate the cyberspace were “white men who felt entitled
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that had taken hold in cyberspace).
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Those participating in a salon understood that they were entering a space
in which typical forms of valorization such as wealth, social status, or
family lineage were not prioritized, or to a far lesser extent than in other
forms of social interaction. What mattered most were the ideas and
knowledge that could be gained from contemplation that benefited the
collective. Erudition, wit, inventiveness, the ability to poetically capture
an idea or elegantly communicate a concept, these were the cardinal vir-
tues of the salon. Equally, the manner in which ideas were pursued was
of great importance. Self-love and arrogance were discouraged for they
signaled the wrong motivation for participation.'*°

It is worth imagining what social-media platforms might look like if they were
modeled on the ideals of the academy or the salon, rather than the public square:
a variety of semiprivate, secure spaces where members of the public could ex-
plore and discuss politics, art, and culture in safety and mutual respect.

They might look something like MetaFilter, a once-iconic weblog that has
existed since 1999. On its “About” page, MetaFilter (MeFi for short) states:
“Here you can expect thoughtful and varied discussions. Since 1999, we’ve been
focused on fulfilling the web’s potential to bring people together and create gen-
uine, vibrant, good-hearted community spaces.”'*! Content on the site is diverse,
ranging from news to art to politics, and includes a question-and-answer subsite
called Ask MeFi."**> Unlike most social-media forums, MetaFilter restricts par-
ticipation on the site in several ways.'*® First, while anyone can view content on
the site, individuals must register in order to post content. They must also pay a
one-time, five-dollar fee to participate in the forum.'** Participants are also sub-
jected to mandatory waiting periods between posts.'** In naming MetaFilter one
of the “50 Best Websites” of 2009, Time Magazine wrote that the subscription fee
“ends up feeling like a feature rather than an impediment, because it manages to

130. Justine Kolata, A Renaissance of Salon Culture, PUB. SPHERE, https://www.publicspheresalons
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keep the site remarkably free of trolls, griefers and other anonymous jerks,” and
that the site “has the public-spirited flavor of a small town or good university.”'*®

MetaFilter is much less well-known today. Its decline in prominence can be
traced to 2012, when MetaFilter experienced a dramatic drop-off in traffic fol-
lowing the “Panda” update to Google’s indexing algorithm.'*” The update was
intended to promote high-quality content and downrank sites using search-op-
timization techniques or spam.'?*® But there was already a consensus that Meta-
Filter was a high-quality site. Therefore, it should not have suffered negative
consequences from the update, raising the suspicion that Google was using its
black-box powers to crush small communities. '

MetaFilter’s decline raised other, deeper issues about the changing nature of
what we see and how we connect online. As Caitlin Dewey wrote in the Wash-
ington Post, “the most striking, prescient takeaway from the whole MetaFilter
episode” is “the extent to which the modern Web does not incentivize quality.”'*
Sites that deliberately set standards to encourage thoughtfulness, reflection, and
consideration of community norms constantly lose out to sites that reward im-
pulsivity, provocation, and narcissism.

But it does not have to be this way. Instead of funneling humanity into a
handful of corporate-owned, cacophonous spaces, the internet could provide
pathways into a multitude of settings designed to serve a diverse array of per-
sonal, cultural, and intellectual interests. As the late Congressman John Lewis
wrote, democracy is not a state, but an act.'*! It requires deliberate design and
constant commitment, in online spaces as well as offline.
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CONCLUSION

Cyndi Suarez writes that “the history of democracy is about the fight for the
public square —who speaks and who doesn’t, whose issues matter and whose are
marginalized, who can congregate and who is intimidated.”'*> She asks, “What
happens when the government does not step in to ensure peace and order, and
may even instead stoke chaos and entropy? Can we rely on public opinion and
counter-demonstrations, using constructive, unifying speech to counter destruc-
tive, segregating speech?”'*® In the United States, calls to protect the “public
square,” whether physical or virtual, are efforts to maintain its status-quo dom-
ination by the white, wealthy, and male. Rather than function as a site of free
expression and democratic deliberation, the public square excludes and exploits
women, nonwhite men, and other vulnerable groups.

If we move beyond the public square, we can imagine a multitude of spaces
designed for reflection instead of performativity; accessibility instead of exclu-
sion; and intellectual curiosity, humility, and empathy instead of ignorance, ar-
rogance, and cruelty. We can imagine spaces designed for democracy.
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their valuable research assistance and insights.

142. Suarez, supra note 57.
143. Id.

453



	introduction
	i. the disanalogy of the public square
	A. Private Versus Public Distinction
	B. Physical Versus Virtual Space

	ii. the problem with the public square
	iii. beyond the public square
	conclusion

