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ABSTRACT. In recent years, the Supreme Court has begun to implement a “unitary” theory of
the Executive, according to which the President alone holds the executive power. At the same time,
the Court has greatly intensified its scrutiny of administrative policymaking, abandoning defer-
ence on questions of law and at times taking a steel-hard look at questions of policy and fact as
well. These moves together create novel constitutional structures, internally contradictory juris-
prudence, and unstable patterns of political rule. The unitary executive theory presumes that the
President alone may wield executive power. But by wresting away agencies’ policymaking discre-
tion, the Court itself exercises executive power. The Court is thus constructing the unitary execu-
tive with one hand and fragmenting it with the other. In this emerging regime, there are two chief
executives: the President and the Court. The Executive is not unitary; it is binary. The binary ex-
ecutive is a constitutional anomaly that disturbs settled understandings, undermines the quality
of government, and aggrandizes the Court at the expense of both the elected branches and its own
legitimacy.

INTRODUCTION

The old administrative law is ailing, and the new is not mature enough to
take its place.! Under the old administrative law of the twentieth century, courts
deferred to agencies’ reasoned judgments,” and agencies exercised regulatory
power apart from the President’s policy preferences.® The regulatory state thus
remained relatively autonomous from both the judiciary and the White House.

1. With apologies to ANTONIO GRAMSCI, SELECTIONS FROM THE PRISON NOTEBOOKS OF ANTO-
NIO GRAMSCI 276 (Quintin Hoare & Geoffrey Nowell Smith eds. & trans., 1971) (1932), who
states, “The crisis [of authority] consists precisely in the fact that the old is dying and the new
cannot be born.”

2. IIL Cent. R.R. Co. v. Interstate Com. Comm’n, 206 U.S. 441, 454 (1907); Chevron U.S.A. Inc.
v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 844-45 (1984).

3. Humphrey’s Exr v. United States, 295 U.S. 602, 607 (1935); Morrison v. Olson, 487 U.S. 654,
692-93 (1988).

756



THE BINARY EXECUTIVE

The new administrative law inverts this arrangement. In recent years, the Su-
preme Court has begun to implement a “unitary” theory of the Executive.* Ac-
cording to this theory, the President alone holds the executive power. The Court
has relied on this theory to restrict Congress’s ability to insulate administrative
officials from presidential control.> At the same time, the Court has greatly in-
tensified its own scrutiny of administrative policymaking, abandoning deference
on questions of law and at times taking a steel-hard look at questions of policy
and fact as well.* Whereas agencies were once fairly independent from both the
President and the Court, they are now increasingly under the thumb of both.

These moves together create novel constitutional structures, internally con-
tradictory jurisprudence, and unstable patterns of political rule. The unitary ex-
ecutive theory presumes that the President alone may exercise executive power.
But by wresting away the policymaking discretion that Congress has delegated
to executive agencies, the Court itself exercises executive power. Its recent rulings
are best understood as “executive” insofar as they render particularized policy
decisions without encoding general rules to govern the disposition of future
cases. The Court is thus constructing the unitary executive with one hand and
fragmenting it with the other. In this emerging regime, there are two chief exec-
utives: the President and the Court.” The Executive is not unitary; it is binary.
The binary executive is a constitutional anomaly that disturbs settled under-
standings, undermines the quality of governance, and aggrandizes the Court at
the expense of both the elected branches and its own legitimacy.®

Though theoretically inconsistent, the unitary executive theory and aggres-
sive judicial review nonetheless cohere in another, political respect. The binary

4. STEPHEN SKOWRONEK, JOHN A. DEARBORN & DESMOND KING, PHANTOMS OF A BELEAGUERED
REPUBLIC: THE DEEP STATE AND THE UNITARY EXECUTIVE 29-30 (2021); Steven G. Calabresi
& Kevin H. Rhodes, The Structural Constitution: Unitary Executive, Plural Judiciary, 105 HARV.
L. REV. 1153, 1165-68 (1992).

5. Seila L. LLC v. CFPB, 140 S. Ct. 2183, 2192 (2020); United States v. Arthrex, Inc., 141 S. Ct.
1970, 1988 (2021); Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 495-98
(2010); Lucia v. SEC, 138 S. Ct. 2044, 2051 n.3 (2018).

6. West Virginia v. EPA, 142 S. Ct. 2587, 2614-16 (2022); DHS v. Regents of the Univ. of Cal.,
140 S. Ct. 1891, 1909-15 (2020); Dep’t of Com. v. New York, 139 S. Ct. 2551, 2572-76 (2019).

7. This Essay focuses on the Supreme Court and does not examine the extent to which inferior
courts also participate in the exercise of executive power. But, of course, cases in administra-
tive law generally come to the Supreme Court on review from lower courts. In some ways, the
relationship between the Supreme Court and lower courts is analogous to that between the
President and particular executive agencies. See infra note 84 and accompanying text.

8. See Mark A. Lemley, The Imperial Supreme Court, 136 HARv. L. REv. F. (forthcoming 2022)
(manuscript at 1), https://ssrn.com/abstract=4175554 [https://perma.cc/AFsY-GX3B] (“The
common denominator across multiple opinions in the last two years is that they concentrate
power in one place: the Supreme Court.”).
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executive squeezes the administrative state in a pincer movement. Under the
Court’s unitary executive theory, the President may control how executive offic-
ers exercise their duties. Under the Court’s approach to judicial review, admin-
istrative expertise appears to count for little, at least on politically salient matters.
The result is that agencies face pressure both from above, in the executive hier-
archy, and laterally, from judicial review. The competencies that have historically
justified administrative power, such as subject-matter specialization and exper-
tise, organizational divisions of labor, internal checks, and deliberative processes
lose their purchase in the face of these complementary constitutional pressures.’
In the emerging model, the executive power is either presidential or judicial. It
is not administrative. The binary executive makes sense, therefore, not as a co-
herent legal theory, but as an effort to accomplish the “deconstruction of the ad-
ministrative state.” "

In their hurry to undo and rework the pattern of American governance with-
out a stable jurisprudential foundation, the Justices increasingly take institu-
tional ownership over controversial matters of public policy. They make highly
visible and consequential decisions without the electoral mandate, professional
expertise, or public input that ordinarily accompany administrative action. At
the same time, the Justices strip the executive branch of the expert and delibera-
tive virtues that Congress instilled and the Court itself shaped over the course of
the twentieth century. The binary executive is therefore less likely to render well-
reasoned decisions and more likely to expose the Court to colorable charges of
arbitrary, ideologically motivated adjudication. The “authority of the Court”
may suffer from these political perils.''

It is no coincidence that this transition was already underway when Justice
Breyer’s tenure on the Court came to an end. Breyer was a key architect of the
traditional administrative law, offering a particularly nuanced and practical

9. See, e.g., JERRY L. MASHAW, REASONED ADMINISTRATION AND DEMOCRATIC LEGITIMACY: HOw
ADMINISTRATIVE LAW SUPPORTS DEMOCRATIC GOVERNMENT 77-103 (2018); Jodi L. Short, The
Political Turn in American Administrative Law: Power, Rationality, and Reasons, 61 DUKE L.].
1811, 1861-78 (2012).

10. Philip Rucker & Robert Costa, Bannon Vows a Daily Fight for Deconstruction of the
Administrative State, WASH. PosT (Feb. 23, 2017), https://www.washingtonpost.com/
politics/top-wh-strategist-vows-a-daily-fight-for-deconstruction-of-the-administrative-
state/2017/02/23/03f6b8da-fgea-11e6-bfo1-d47£8cfgb643_story.html [https://perma.cc/
Q7C2-sWDW].

n.  Compare STEPHEN BREYER, THE AUTHORITY OF THE COURT AND THE PERIL OF POLITICS 100
(2021) (worrying that perceptions of the Court as political may undermine “the public’s
trust”), with Leah M. Litman, “Hey Stephen,” 120 MICH. L. REV. 1109, 1127 (2022) (arguing
that such trust must be earned).
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understanding of how Congress and administrative agencies operate.'? But he
also laid an early foundation for the binary executive by arguing for enhanced
judicial scrutiny of agency policy decisions that concern “major questions.”'® The
Court has magnified Breyer’s approach to judicial review almost beyond recog-
nition while rejecting his much more modest conception of presidential power.'*
Breyer envisioned an important role for administrative independence and exper-
tise under the mutually restrained supervision of the three constitutional
branches. In the wake of his departure, the Court is entering uncharted waters
of joint judicial and presidential supremacy.

Part I of this Essay identifies the fundamental features of the emerging re-
gime of administrative law. Part IT explains why it is apt to characterize this re-
gime as a “binary” form of executive power. Part III highlights the risks the bi-
nary executive poses for constitutional norms, democratic accountability, and
good government.

l. THE INVERSION OF ADMINISTRATIVE LAW

The administrative law we traditionally learn and teach in law school crys-
tallized in the late 1970s and 1980s, as the Supreme Court responded to the tran-
sition from the New Deal order to the deregulatory regime of the late Carter and
Reagan Administrations.'® This arrangement had two cornerstones. First, the
President enjoyed a powerful supervisory role over administration but could not
call all the shots. For example, when confronted in Morrison v. Olson'® with a
constitutional challenge to the independent “special counsel” investigation into
political corruption in the Reagan administration, the Court held the President’s
power at bay. In his majority opinion, Chief Justice Rehnquist did not identify
any conflict between the Constitution’s grant of executive power to the President
and statutory restrictions on the removal of an inferior officer with limited pros-
ecutorial jurisdiction. This approach was consistent with, and arguably deep-
ened, the Court’s solicitude for legislative restraints on the President’s control of

12.  See generally STEPHEN G. BREYER, RICHARD B. STEWART, Cass R. SUNSTEIN, ADRIAN VER-
MEULE & MICHAEL E. HERZ, ADMINISTRATIVE LAW AND REGULATORY POLICY: PROBLEMS, TEXT,
AND CAaSES (9th ed. 2022) (the latest edition of Breyer’s administrative-law casebook).

13.  Stephen Breyer, Judicial Review of Questions of Law and Policy, 38 ADMIN. L. REV. 363, 370
(1986).

14. See, e.g., Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 514-49 (2010) (Breyer,
J., dissenting).

15.  On the importance of this transition, see STEPHEN SKOWRONEK, THE POLITICS PRESIDENTS
MAKE: LEADERSHIP FROM JOHN ADAMS TO BILL CLINTON 361-446 (1997).

16. 487 U.S. 654, 685-96 (1988).
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administration, which had been a hallmark of constitutional law since at least
the 1930s."”

The second cornerstone of this arrangement was substantial (but not unlim-
ited) administrative policymaking discretion. Reviewing a change in air-pollu-
tion-control policy at the Environmental Protection Agency (EPA), the Court
held in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.'® that the
judiciary must accept reasonable agency interpretations of statutory ambiguities.
Chevron’s reasonableness requirement, and related principles of arbitrary-and-
capricious review, had some teeth. The Court would scrutinize agencies’ justifi-
cations for policy changes to make sure they were internally consistent, guided
by the relevant statutory factors, and cognizant of alternative approaches.'® But
it also reined in lower courts’ more adventurous efforts to hone administrative
procedures to promote public participation and fair decision-making?® and often
took a lenient approach when reviewing agency policymaking.?!

So much for the old way. The new approach moves in the opposite direction
on both fronts. As to presidential power, the Court has adopted a unitary theory
of the Executive. The modern incarnation of the unitary executive theory first
appeared in the halls of the Reagan Department of Justice,>* but Justice Scalia’s
dissent in Morrison introduced it into the case law.?* According to this contro-
versial theory, the Constitution grants the President not “some of the executive
power, but all of the executive power,”** which means the President must be able
to control all executive-branch officials.

The unitary executive transformed from a theory favored by a sole dissenter
to one adopted by a majority of the Court in a series of twenty-first-century

17.  Humphrey’s Exr v. United States, 295 U.S. 602 (1935). For the longer history of administra-
tive independence, see Nikolas Bowie & Daphna Renan, The Separation-of-Powers Counterrev-
olution, 131 YALE L.J. 2020 (2022).

18. 467 U.S. 837, 844 (1984).

19. See, e.g., Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).

20. See, e.g., Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 525, 549
(1978).

2. E.g., Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 108 (1983); see Jacob
Gerson & Adrian Vermeule, Thin Rationality Review, 114 MICH. L. REV. 1355, 1356 (2016).

22.  See Amanda Hollis-Brusky, Helping Ideas Have Consequences: Political and Intellectual Invest-
ment in the Unitary Executive Theory, 1081-2000, 89 DENV. U. L. REV. 197, 201-13 (2011).

23. 487 U.S. 654, 697 (Scalia, J., dissenting).

24. Id. at 705. Though the Article II Vesting Clause does not say the President has “all” the exec-
utive power, U.S. CONST. art. II, § 1, cl. 1, the unitary theory inserts the word. See Victoria

Nourse, Reclaiming the Constitutional Text from Originalism: The Case of Executive Power, 106
CALIE. L. REV. 1, 23-26 (2018).

760



THE BINARY EXECUTIVE

cases. First, in Free Enterprise Fund v. Public Co. Accounting Oversight Board,* the
Court held that Congress could not protect executive officers with two layers of
for-cause removal protections. Then, in Seila Law LLC v. Consumer Financial Pro-
tection Bureau (CFPB),?° the Court held that Congress could not restrict the Pres-
ident’s ability to remove the sole Director of CFPB. Echoing Justice Scalia, Chief
Justice Roberts based the Court’s holding that the President had the “prerogative
to remove executive officials” on arguments about constitutional text, demo-
cratic accountability, and personal liberty.>” Roberts concluded that hierarchical
control by an elected President both reinforces electoral control over administra-
tion and safeguards private liberties threatened by government action.?® This
unitary logic continues to unfurl in other cases concerning the removal, as well
as the appointment, of executive officers.*® A majority of the Justices seem keen
to increase the President’s exclusive control over the executive branch.

The Court also grants great deference to the President on matters relating to
national security. In Trump v. Hawaii,*® the Court rejected a constitutional chal-
lenge to President Trump’s “travel ban” from a number of majority Muslim
countries, despite bigoted statements the President himself had made to justify
earlier versions of the ban. In approving the ban, the Court emphasized the need
to protect “the authority of the Presidency itself”*! and gave credence to the
“worldwide review”?? that cabinet agencies had conducted to rationalize it.

Meanwhile, the Court has substantially tightened its review of administra-
tive action in the domestic regulatory sphere. Until recently, Chevron was the
north star for administrative law, providing a central, if ever-contested and
evolving, principle for understanding the appropriate relationship between Con-
gress, the Court, and the President.*® But the Court has not relied on Chevron to
defer to agency action since 2016.%* Instead, the Court increasingly relies on the
“major questions doctrine” to fill in its own interpretations of ambiguous

25. 561 U.S. 477 (2010).

26. 140 S. Ct. 2183 (2020).

27. Id. at 2197, 2201-03.

28. Id. at 2203.

29. See Collins v. Yellen, 141 S. Ct. 1761, 1784 (2021) ; United States v. Arthrex, Inc., 141 S. Ct. 1970,
1979 (2021).

30. 138 S. Ct. 2392 (2018).

31, Id. at 2402.

32. Id. at 2421.

33. See Thomas W. Merrill & Kristin E. Hickman, Chevron’ Domain, 89 GEO. L.J. 833, 833-34
(2001).

34. Kiristin E. Hickman & Aaron L. Nielson, Narrowing Chevron’s Domain, 70 DUKE L.J. 931, 1001-
06 (2021); Cuozzo Speed Techs., LLC v. Lee, 579 U.S. 261 (2016).
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statutory text.>® In Alabama Ass’n of Realtors v. Department of Health & Human
Services,* for example, the Court held that the Centers for Disease Control’s
(CDC’s) eviction moratorium was likely unlawful — despite quite broad statu-
tory text—because the “sheer scope of the CDC’s claimed authority . . . coun-
sel[ed] against the Government’s interpretation.”?” Likewise, in National Feder-
ation of Independent Business (NFIB) v. Department of Labor (DOL), the Court
upheld an injunction against the Occupational Safety and Health Administra-
tion’s (OSHA’s) vaccine-or-testing mandate because it was a “significant en-
croachment into the lives — and health — of a vast number of employees” without
explicit congressional authorization.’® Finally, in West Virginia v. EPA,*® the
Court held that EPA lacked authority to regulate the power grid as a whole under
the Clean Air Act. The Court was incredulous that “Congress implicitly tasked
[EPA], and it alone, with balancing the many vital considerations of national
policy implicated in deciding how Americans will get their energy.”*° Such a vast
exercise of authority “raise[d]” the majority’s “eyebrow.”*!

The major questions doctrine is not the only example of the Court applying
heightened scrutiny to agency action. In rejecting the Trump Administration’s
effort to add a citizenship question to the census, the Court took the rare step of
questioning the sincerity of the government’s proffered explanation.** Rather
than follow the more conventional approach of taking a hard look at the logical
consistency of the government’s explanation, as Justice Breyer did in his partial
concurrence,* the majority concluded that the government’s explanation was
pretextual.** While the latter conclusion had some foundation in the case law*®
(and the unusual facts and litigation history*®), it also reflected the Court’s

35. See Lisa Heinzerling, The Power Canons, 58 WM. & MARY L. REV. 1933 (2017) ; Blake Emerson,
Administrative Answers to Major Questions: On the Democratic Legitimacy of Agency Statutory In-
terpretation, 102 MINN. L. REV. 2019 (2018); Nathan Richardson, Antideference: COVID, Cli-
mate, and the Rise of the Major Questions Canon, 108 VA. L. REV. ONLINE 174 (2022).

36. Ala. Ass’'n of Realtors v. HHS, 141 S. Ct. 2485 (2021) (per curiam).

37. Id. at 2489.

38. Nat’l Fed. Ind. Bus. (NFIB) v. Dep’t of Lab. (DOL), 142 S. Ct. 661, 665 (2022).
39. 142 S. Ct. 2587 (2022).

40. Id. at 2612.

4. Id. at 2613 (citation omitted).

42. Dep’t of Com. v. New York, 139 S. Ct. 2551 (2019).

43. Id. at 2584 (Breyer, J., concurring in part and dissenting in part).

44. Id. at 2574-75 (majority opinion).

g5. Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971).
46. Dep’t of Com., 139 S. Ct. at 2564.
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greater willingness to “probe the mental processes” of executive-branch deci-
sion-makers than in years past.*’

The Court also took a very hard look at the Trump Administration’s effort to
rescind the Deferred Action for Childhood Arrivals (DACA) policy. The Court
emphasized that the Department of Homeland Security had failed to entertain
less disruptive alternatives or consider the “serious reliance interests” involved.*®
While the merits of this ruling were consistent with traditional principles of ad-
ministrative law, the Court pushed those principles nearly to their breaking point
by second-guessing an exercise of enforcement discretion —a matter usually left
to executive judgment.* For the second time in recent years,> the Court inter-
vened in the Secretary of Homeland Security’s exercise of their statutory author-
ity to “establish[] national immigration enforcement policies and priorities.”>*
More such cases are pending. >

To be clear, the point is not that the census and DACA cases were wrongly
decided or inconsistent with the judicial role.>* Rather, the point is simply that
these cases were highly nondeferential. As I'll explain further in the next Part,
this nondeferential approach is in deep tension with the Court’s view that the
President alone exercises executive power.

1. WHY “BINARY”?

The Supreme Court is making two moves at once: heightening presidential
control of administration and intensifying judicial review of regulatory action.
Together, these moves bisect the executive power, even as the Court adopts a
“unitary” theory of executive power. By the executive power, I mean the power

47. United States v. Morgan, 313 U.S. 409, 422 (1941).
48. DHS v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1913 (2020).

49. Id. at 1932 (Alito, J., concurring in part) (first citing 5 U.S.C. § 701(a)(2); and then citing
Heckler v. Chaney, 470 U.S. 821, 831-32 (1985)).

so. United States v. Texas, 579 U.S. 547 (2016) (affirming, by an equally divided court, a lower-
court ruling enjoining parts of the Obama Administration’s deferred-action program).

s1. 6 U.S.C. § 202(5).

s2. Texas v. United States, 40 F.4th 205 (5th Cir. 2022), cert. granted, No. 22A17, 2022 WL 2841804
(U.S. July 21, 2022).

53. I have argued that the census case was correctly decided with respect to the pretext ruling. See
Blake Emerson, The Departmental Structure of Executive Power: Subordinate Checks from Madi-
son to Mueller, 38 YALE ]. ON REGUL. 90, 159-63 (2021). Prior to Regents, I argued that the Court
should conduct hard-look review of any rescission of the Deferred Action for Childhood Ar-
rivals policy, given the weight of the reliance interests involved. See Blake Emerson, The Claims
of Official Reason: Administrative Guidance on Social Inclusion, 128 YALE L.J. 2122, 2201-15 (2019).
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to carry out or implement the law.>* As we shall see, this simple definition raises
problems on close inspection, as the judiciary also carries out the law in various
ways. These boundary-drawing problems are manageable within a functionalist
approach to the separation of powers, which recognizes that each branch may
exercise a share of the powers exercised by the others. The Roberts Court, how-
ever, has adopted a formalist and unitary conception of executive power that pre-
cludes the judiciary from partaking in execution; at the same time, it has insisted
on de novo review of agency policymaking. As a result, the Court is getting
caught up in a maze of doctrinal and structural tensions, if not outright contra-
dictions. While pumping up the presidency, the Justices are taking a share of
executive power for themselves and acting collectively as the President’s cochief
of the federal government. I will have more to say about why such practices are
constitutionally unsound in the next Part. But first I will substantiate the charge.

There is a well-established, if fraught, division of labor in the United States’s
constitutional system. Congress makes the law.>® The Executive implements and
enforces the law, exercising discretion where a statute so permits.>® The judiciary
interprets the law and the Constitution when an appropriate “case” or “contro-
versy” comes before it.>” The courts may generally invalidate the exercise of ad-
ministrative power when the Executive acts contrary to legal requirements, or
without legal authority, to the detriment of a private party’s protected interests.>®

The key distinction between the province of the judiciary and that of the Ex-
ecutive in this admittedly simplified rendering of the separation of powers is that
the courts interpret the law, whereas the Executive exercises political discretion.
This contrast goes all the way back to Marbury v. Madison.>® In explaining the
scope of the writ of mandamus, the Marbury Court explained that “in cases in
which the executive possesses a constitutional or a legal discretion, nothing can
be more perfectly clear than that [executive officers’] acts are only politically ex-
aminable.”®® That is to say, the President could supervise officers in the exercise
of their powers or remove officers who improvidently exercise their discretion,
and the people could hold the President accountable for those choices. Or

54. See Julian Davis Mortenson, Article I Vests the Executive Power, Not the Royal Prerogative, 119
CoLUM. L. REV. 1169, 1230-34 (2019).

55. U.S.CoNsT. art. I, § 1, cl. 1.
56. Id. art. II, § 1, cl. 1; id. art. I, § 3.
57. Id. artIII, § 2, cl. 1.

58. See, e.g., Lujan v. Defs. of Wildlife, 504 U.S. 555, 577 (1992); Norton v. S. Utah Wilderness
All, 542 U.S. 55, 66 (2004); Heckler v. Chaney, 470 U.S. 821, 831 (1985).

59. 5 U.S. (1 Cranch) 137 (1803); see Henry P. Monaghan, Marbury and the Administrative State,
83 CoLUM. L. REV. 1, 1-7 (1983).

60. Marbury, 5 U.S. at 166.
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Congress might impeach officers for serious breaches of official duty. By con-
trast, “where a specific duty is assigned by law, and individual rights depend on
the performance of that duty,” the writ would lie to compel the Executive to per-
form the obligation.®' The distinction between discretionary and obligatory
“ministerial” duties laid a key foundation for nineteenth-century administrative
law.°*> During that era, review was “bipolar” — courts either applied de novo re-
view to matters of administrative law and fact or treated them as committed to
executive discretion.®®

Twentieth-century administrative law softened but retained this distinction
between law and discretion.®* Contests between the elected branches and the
Supreme Court over the Interstate Commerce Commission’s policymaking pow-
ers yielded a settlement in which the Court would resolve questions of constitu-
tional and statutory authority but could not, “under the guise of exerting judicial
power, usurp merely administrative functions by setting aside a lawful adminis-
trative order upon [their] conception as to whether the administrative power
ha[d] been wisely exercised.”®® In the New Deal era, the Court built on this ap-
proach and adopted deferential standards in reviewing questions of policy re-
solved during rulemaking or adjudicatory proceedings.®® The Administrative
Procedure Act of 1946 (APA) subsequently enshrined agencies’ authority to
make “policy” through rulemaking® and stated that some matters could be
“committed to agency discretion by law.”®® In the wake of the APA, the Court
again affirmed that it could not substitute its view of wise policy for that of the
relevant administrative agency.® Notably, Chevron itself justified judicial

61. Id.

62. E.g., Kendall v. United States ex rel. Stokes, 37 U.S. (12 Pet.) 524 (1838); Decatur v. Paulding,
39 U.S. (13 Pet.) 497 (1840).

63. JERRYL. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION: THE LOST ONE HUNDRED
YEARS OF AMERICAN ADMINISTRATIVE LAW 301-02 (2012).

64. See, e.g., Peter L. Strauss, The Rulemaking Continuum, 41 DUKE. L.J. 1463, 1473 (1992).

65. Interstate Com. Comm’n v. Ill. Cent. R.R. Co., 215 U.S. 452, 470 (1910); see Thomas W. Mer-

rill, Article ITI, Agency Adjudication, and the Origins of the Appellate Review Model of Administra-
tive Law, 111 COLUM. L. REV. 939, 960-62 (2011).

66. Pac. States Box & Basket Co. v. White, 296 U.S. 176, 182 (1935) ; NLRB. v. Hearst Publ’ns, 322
U.S. 111, 131 (1944), overruled on other grounds, Nationwide Mut. Ins. Co. v. Darden, 503 U.S.

318 (1992).

67. 5U.S.C. §551(4) (2018).

68. Id. §701(a)(2).

69. See SECv. Chenery Corp. (CheneryI), 318 U.S. 80, 92 (1943); SEC v. Chenery Corp. (Chenery
1), 332 U.S. 194, 209 (1947).
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deference on the ground that the President was accountable to the electorate for
his “policy choices,” whereas unelected federal judges lacked such accountabil-
ity. 70

Judicial review of administrative action nonetheless routinely risks intrusion
into executive discretion. Whenever a court is called upon to review general ad-
ministrative policies, especially in the rulemaking context, it necessarily gets in-
volved to some extent in the political domain.”! For example, when the Supreme
Court says that a policy on seatbelts and airbags is unlawful because it is unjus-
tified” or that the rejection of a petition to regulate greenhouse gases has not
been adequately explained,” it is making (or unmaking) decisions that involve
a substantial degree of political judgment. In such cases, the result is not clearly
dictated by statutory text. Rather, it is based on a broader assessment that the
agency was not being as thoughtful as Congress expected it to be. The Court, it
seems, knows better.

The problem of distinguishing executive from judicial power is a theoreti-
cally deep one. While the Constitution assigns the “judicial Power””* and the
“executive Power””® to different actors, that distinction is hardly self-interpret-
ing or stable. John Locke did not separate the two powers at all, describing both
the judicial and monarchical powers as “executive.””® Montesquieu —whose the-
ory of the separation of powers directly influenced the Framers — described the
“executive power” as encompassing both a foreign-aftairs power and the “power
of judging””” The reason these thinkers conceived of the executive and judicial
powers as one is that each power involves the application or implementation of
law. While there is arguably a fundamental conceptual difference between the
creation and the application of law,”® it is difficult to categorically distinguish the
judicial task from executive or administrative ones. Under the Constitution, the

70. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865 (1984).

7. See Jerry Mashaw, The Rise of Reason Giving in American Administrative Law, in COMPARATIVE
ADMINISTRATIVE LAW 268, 279 (Susan Rose-Ackerman, Peter L. Lindseth & Blake Emerson
eds., 2nd ed. 2017).

72.  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 30 (1983).
73. Massachusetts v. EPA, 549 U.S. 497, 501 (2007).

74. U.S. CONST. art. I1I, § 1.

75. Id. art. I, § 1.

76. JOHN LOCKE, TWO TREATISES OF GOVERNMENT 364-65 (Peter Laslett ed., 1988) (1689).

77. CHARLES DE SECONDAT, BARON DE MONTESQUIEU, THE SPIRIT OF THE LAWS 156-57 (Anne M.
Cohler, Basia C. Miller & Harold Stone trans., 1989) (1748); see THE FEDERALIST NO. 47
(James Madison).

78.  See generally PAOLO SANDRO, THE MAKING OF CONSTITUTIONAL DEMOCRACY: FROM CREATION
TO APPLICATION OF LAW (2021) (providing a defense of the distinction between the creation
and application of the law).
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judicial power only arises when there is a concrete and particularized “case” or
“controversy.””® But it has long been established that executive agencies may ad-
judicate some such disputes as well.®° Likewise, the judiciary frequently engages
in an executive function when it determines how open-ended statutory schemes
ought to operate by considering practicalities as well as text and principle.®!

If the distinction between the executive and judicial powers is difficult to
maintain at a conceptual level, and the courts have long engaged in some degree
of policymaking when reviewing administrative action, what makes the current
Court’s jurisprudence special > Why call this form of government the “binary ex-
ecutive,” while withholding that label from the Reagan-, New Deal-, or Progres-
sive-era models?

There is difference in kind, rather than degree, between these earlier models
and the Supreme Court’s current posture of review. As Bijal Shah observes,
courts reviewing agency action engage in “judicial administration,” which is
analogous to what Elena Kagan called “presidential administration.”®* The form
of judicial administration practiced over the course of the twentieth century con-
sisted of varying degrees of “oversight,” akin to the President’s indirect, supervi-
sory role over agencies. With the decline of Chevron deference, however, the
Court has moved from the role of “overseer” into the role of “decider,” akin to
the role the President plays in the unitary theory of the Executive.®® The Court
dictates how administrative discretion is to be exercised within the bounds of
statutory authority.

To be sure, there are differences between the Court’s practice of judicial re-
view and the President’s control over administration. The Court generally exer-
cises appellate jurisdiction over challenges to administrative action, whereas the
President need not wait for an appeal to come to their desk.®* But the differences
are not as great as they may initially seem. The White House, like the Court,

79. U.S.CONST. art. ITI, § 2, cl. 1.
80. E.g., Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. 272, 284 (1855).
81. E.g,Indus. Union Dep’t v. Am. Petrol. Inst., 448 U.S. 607, 615 (1980).

82. Bijal Shah, Judicial Administration, 11 U.C. IRVINE L. REV. 1119 (2021); Elena Kagan, Presiden-
tial Administration, 114 HARV. L. REV. 2245 (2001).

83. Shah, supra note 82, at 1127-28. The distinction between presidential “overseer” and “decider”
is from Peter L. Strauss, Overseer, or “The Decider”? The President in Administrative Law, 75 GEO.
‘WaSH. L. REV. 696, 715-18 (2007).

84. This Essay focuses on the Supreme Court without examining the structures and competencies
of the inferior courts. Close examination of the lower courts may reveal, however, that they
perform “managerial” and “transparency” functions that are analogous to those of adminis-
trative agencies. See Z. Payvand Ahdout, Enforcement Lawmaking and Judicial Review, 135
HaRrv. L. REV. 937, 960-72 (2022). That may strengthen the case for judicial scrutiny of exec-
utive action, while at the same time narrowing the difference between the exercise of “execu-
tive” and “judicial” power.
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conducts “review” of administrative action through the regulatory-review pro-
cess at the Office of Information and Regulatory Affairs (OIRA).5* The Court,
for its part, frequently reviews challenges brought by industry representatives,
public-interest groups, and states, rather than individual parties.®® Review in
these cases sounds more in public policy than the defense of individual rights,
given that these parties usually sue to vindicate collective political interests. The
Court may not conduct cost-benefit analysis the way OIRA does, nor does it re-
spond directly to electoral incentives the way the President does. But this differ-
ence merely underscores that the Court is performing traditionally executive
tasks without the benefit of the tools and the salutary incentives the Executive
has. This is the fundamental flaw in the binary executive, to be explored further
in the next Part.

For now, consider the inherently political nature of the Court’s task when it
reviews broad grants of statutory authority. Recall the theory underlying Chev-
ron deference: where a regulatory statute is ambiguous, Congress intends the
administering agency to assume “policy-making responsibilities” and exercise
discretion in interpreting and applying its commands.®” The relevant agency
could, in the performance of those duties, “rely upon the incumbent administra-
tion’s view of wise policy to inform its judgments.”®® But when the Court acts as
decider, it “fill[s]” in those statutory “gap[s]” itself*® and thus displaces the Ex-
ecutive’s view of wise policy with its own. The Court presents its policy determi-
nations as the ineluctable consequence of a clear legal requirement. Presenting
such policy choices as mere interpretation obfuscates the exercise of executive
power.”°

The Court’s approach is particularly novel because it combines this aggres-
sive posture of review with its plenary theory of presidential power. Twentieth-
century administrative law did not treat the President as the controller of all ad-
ministrative action. So, when the Court exercised policymaking powers in re-
viewing agency action, it did not necessarily infringe upon the President’s power.
Rather, it could be seen as operating in a distinct “administrative” sphere subject
to the control of each of the three constitutional branches. By contrast, the uni-
tary view the Court has recently embraced posits that the President alone has the

85. See Cass R. Sunstein, The Office of Information and Regulatory Affairs: Myths and Realities, 126
HaARrv. L. REv. 1838, 1839 (2013).

86. E.g., West Virginia v. EPA, 142 S. Ct. 2587 (2022); NFIB v. DOL, 142 S. Ct. 661 (2022); Mas-
sachusetts v. EPA, 549 U.S. 497 (2007).

87. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865-66 (1984).
88. Id. at 865.

89. Id. at 843 (quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974)).

go. See Shah, supra note 82, at 1179-87.
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power to control agency policymaking. As a result, when the Court engages in
de novo interpretation of ambiguous regulatory statutes, it directly competes
with the President for the authority to decide matters of policy. With both the
unitary executive theory and de novo review ascendant, there is no longer any
independent administrative space to mediate conflict between presidential and
judicial prerogatives. The White House and the Court instead face off as consti-
tutional principals governing the same province of power, each purporting to
determine how law works on the ground.

The binary executive incorporates a formalist viewpoint that heightens the
conflict between plenary presidential and judicial control over administration.
Over the course of the twentieth century, the view that the President and the
President alone had mandatory constitutional control over the administration of
law was considered eccentric.”' The predominant understandings, by contrast,
recognized multiple points of departure between presidential power and the ad-
ministration of law.*? For some constitutional theorists, executive power was not
synonymous with administrative power.”® For others, the true fault line across
all three branches was between “politics” and “administration.”®* And for the
Court itself, “quasi judicial” and “quasi legislative” powers were not subject to
presidential control, even when exercised by administrative agencies.’® Consti-
tutional jurisprudence, more broadly, did not conceive of the separation-of-pow-
ers scheme in exclusively formalist terms, where there were only three kinds of
power exercised by three separate constitutional actors. Rather, administrative
and structural constitutional law were at least as functionalist as they were

91.  Compare Myers v. United States, 272 U.S. 52 (1926) (holding that the Constitution grants the
President the sole power to remove executive officers), with Humphrey’s Ex’r v. United States,
295 U.S. 602 (1935) (finding that the President’s removal power does not extend to executive
officials with legislative or judicial functions), Wiener v. United States, 357 U.S. 349 (1958)
(confirming that Congress may limit the President’s removal power over executive appointees
to quasi-judicial commissions), and Morrison v. Olson, 487 U.S. 654 (1988) (concluding that
a statute vesting the judiciary with the authority to appoint an inferior officer and restraining
the Attorney General from removing such an officer without good cause does not violate sep-
aration-of-powers principles). For a contemporaneous and influential critique of Myers, see
Edward S. Corwin, Tenure of Office and the Removal Power Under the Constitution, 4 COLUM. L.
REv. 353 (1927).

92. E.g., Peter Strauss, The Place of Agencies in Government: Separation of Powers and the Fourth
Branch, 84 COLUM. L. REV. 573, 578-79 (1984).

93. See Lawrence Lessig & Cass R. Sunstein, The President and the Administration, 94 COLUM. L.
REV. 1, 39 (2004) (discussing W.W. Willoughby’s distinction between “political” and “admin-
istrative” functions within the executive branch).

94. FRANK]. GOODNOW, POLITICS AND ADMINISTRATION: A STUDY IN GOVERNMENT 1-19 (1900).
95. Humphrey’s Exr, 295 U.S. at 624.
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formalist and frequently acknowledged the overlap and coordination among the
three branches.®

If one maintains a functionalist approach to the separation of powers, there
is nothing particularly problematic about the conceptual ambiguity and practical
contestation at the boundaries of executive and judicial power.®” The function-
alist will acknowledge that courts and agencies have overlapping responsibilities.
The courts engage in a “dialogue” with agencies and the other constitutional
branches over the common task of governance.”® The goal in this arrangement
is to ensure that the three branches “share the reins of control” over agencies®
without displacing one another’s complementary powers, competencies, and
judgments. The Court has historically managed the risk of judicial aggrandize-
ment by evaluating an agency’s reasons for its action, the cogency of its explana-
tion, and its compliance with procedural requirements, rather than by directly
interrogating the substance of the agency’s decision.'*° While this approach does
not eliminate judicial policymaking, it creates a workable division of labor be-
tween agencies and courts. For instance, the hard-look analysis the Court con-
ducted in reviewing the rescission of DACA would make sense from a function-
alist perspective, even if it approaches the boundary of the judicial role. Since
there is nothing inherently problematic about the Court sharing in the exercise
of policymaking power, the Court may probe the record of the agency’s decision-
making in great depth where serious questions of public policy are at issue.

That pragmatic mixture of judicial and administrative functions is unavaila-
ble under the formalist theory of the unitary executive. The formalist asserts that
executing is categorically different from judging and that each must be done inde-
pendently of the other.'® Judicial review of agency policymaking then becomes

96. E.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concur-
ring) (“While the Constitution diffuses power the better to secure liberty, it also contemplates
that practice will integrate the dispersed powers into a workable government. It enjoins upon
its branches separateness but interdependence, autonomy but reciprocity. Presidential powers
are not fixed but fluctuate, depending upon their disjunction or conjunction with those of
Congress.”). On the Court’s toggling between rules and standards in separation-of-powers
cases, see Aziz Z. Huq & Jon D. Michaels, The Cycles of Separation-of-Powers Jurisprudence, 126
YALE L.J. 346 (2016).

97. See Elizabeth Magill, The Real Separation in Separation of Powers Law, 86 VA. L. REV. 1126,
1136-44 (2000) (comparing formalism and functionalism).

98. See James J. Brudney & Ethan J. Leib, Statutory Interpretation as “Interbranch Dialogue”?, 66
UCLA L. REV. 346, 348-52 (2019).

99. Strauss, supra note 92, at 580.

100. See Louis J. Virelli III, Deconstructing Arbitrary and Capricious Review, 92 N.C. L. REV. 721, 723-
29 (2014).

101. E.g., Gary Lawson, Territorial Governments and the Limits of Formalism, 78 CALIF. L. REv. 853,
857-59 (1990); see also City of Arlington v. FCC, 569 U.S. 290, 304 n.4 (2013) (asserting that
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problematic to the extent that it requires the courts to engage in policymaking
themselves.'** It is theoretically possible to maintain the formalist division of
labor if judicial review is restricted to determining whether an agency action is
“plainly or palpably inconsistent with the law.”'% If the agency acts manifestly
contrary to a statute’s terms to the detriment of a private party, judicial review of
that policy is not only permissible but necessary to ensure that the executive
branch does not act beyond its powers.

But the Supreme Court currently exercises a form of judicial review that is
orders of magnitude more intense than that highly deferential approach. Con-
sider the vaccine-or-testing-mandate case, NFIB v. DOL.'* The Court elected
to resolve that case, as well as the eviction-moratorium case, through its orders,
or “shadow,” docket—a once-rare but increasingly frequent means of intervening
in important issues of national policy.'® This comparatively abbreviated and
opaque form of adjudication, issued in unexplained or cursorily explained or-
ders, aggravates the risk that the Court’s “review” of a major policy decision con-
stitutes its own discretionary political decision.

That risk materialized in NFIB v. DOL. The statute in question states that
the Secretary of Labor

shall provide . . . for an emergency temporary standard . . . if he deter-
mines (A) that employees are exposed to grave danger from exposure to
substances or agents determined to be toxic or physically harmful or
from new hazards, and (B) that such emergency standard is necessary to
protect employees from such danger.'%

The Court did not contest the sufficiency of the agency’s factual finding that
COVID-19 was both physically harmful and a new hazard, nor that the mandate
was necessary to protect employees from danger. Rather, the Court made the
peculiar claim that COVID was “not an occupational hazard” because it also exists

administrative agencies “must be” housed in the executive branch alone in the course of ex-
pounding a formalist understanding of the separation of powers).

102. See Jeffrey A. Pojanowski, Neoclassical Administrative Law, 133 HARV. L. REV. 852, 892-94
(2020) (arguing that under a formalist, “neoclassical” approach to administrative law, courts
would be highly deferential on questions of policy while deciding questions of law de novo).

103. Boske v. Comingore, 177 U.S. 459, 470 (1900).
104. 142 S. Ct. 661 (2022) (per curiam).

105. See Richard J. Pierce, Jr., The Supreme Court Should Eliminate Its Lawless Shadow Docket, 74
ADMIN. L. REV. 1, 1-6 (2022); Stephen I. Vladeck, The Solicitor General and the Shadow Docket,
133 HaRv. L. REV. 123, 126 (2019); William Baude, Foreword: The Supreme Courts Shadow
Docket, 9 N.Y.U. J.L. & LIBERTY 1, 1-5 (2015).

106. 29 U.S.C. § 655(c)(1) (2018).
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outside of the workplace.'®” In response to the obvious objection that OSHA
regulates many risks that exist beyond the workplace —like fire or asbestos — the
Court responded that a vaccination “cannot be undone at the end of the work-
day.”'%® But the Court did not explain why that fact was relevant to the statutory
scheme. In the absence of careful reasoning, the Court’s interference in executive
policy was an exercise of will, governed not by legal rules but by broad, subjec-
tive values about the appropriate scale and use of political power. The Court did
not, in legislative fashion, lay down a general rule. Instead, like a President, the
Court deemed a particular exercise of power inappropriate.

In West Virginia v. EPA,'® the Court again waded into a political dispute
using questionable methods of statutory interpretation. The regulation at issue,
designed to reduce greenhouse-gas emissions, had never been implemented and,
according to the government, never would be.''° Therefore, the Court’s decision
was, as Justice Kagan noted in dissent, an “advisory opinion” untethered from a
concrete controversy.''! Though the statute granted EPA authority to set the
“best system of emission reduction,”''? the Court found that this delegation
could not encompass the authority to regulate the power grid as a whole. With-
out a clear anchor in the statutory text or established principles of construction,
the Court determined that the power EPA claimed was simply too great to be
inferred from the statute’s broad delegation of authority. “This Court could not
wait,” Kagan observed, “to constrain EPA’s efforts to address climate change.”'"

One might reply that these conclusions do flow from legal requirements —in
particular, the “major questions doctrine” invoked by the majority.''* However,
the version of the major questions doctrine the Court deployed in these cases is
both legally faulty and highly laden with discretionary political judgment. As a
result, reliance on the major questions doctrine is not legal interpretation at all,
but rather an exercise of raw political power. This exercise of power is best

107. NFIB, 142 S. Ct. at 66s.
108. Id. (quoting In re MCP No. 165, 20 F.4th 264, 274 (6th Cir. 2021) (Sutton, J., dissenting)).
109. 142 S. Ct. 2587 (2022).

no. Memorandum from Joseph Goffman, Acting Assistant Admin'r, U.S. Env’t Prot. Agency, to
Env’t Prot. Agency Reg’l Admin’rs (Feb. 12, 2022), https://www.epa.gov/sites/default/files/
2021-02/documents/ace_letter_o21121.doc_signed.pdf [https://perma.cc/sDEX-B45Q].

m. West Virginia v. EPA, 142 S. Ct. 2587, 2628 (2022) (Kagan, J., dissenting); see also Tom Merrill,
West Virginia v. EPA: An Advisory Opinion?, VOLOKH CONSPIRACY (July 25, 2022, 7:05 AM),
https://reason.com/volokh/2022/07/25/west-virginia-v-epa-an-advisory-opinion [https://
perma.cc/YET2-QRJJ] (“The advisory nature of the decision . .. undermines the Roberts
Court’s efforts . . . to insist on strict observance of Article III limits on federal courts.”).

n2. 42 U.S.C. § 7411(a)(1) (2018).
n3. West Virginia, 142 S. Ct. at 2628 (Kagan, J., dissenting).
ng. Id. at 2610.
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characterized as executive because the cases failed to lay down a general and ad-
ministrable rule to govern future cases or private conduct. Rather, in its haste to
decide, the Court merely resolved the policy questions at issue by resorting to
broad political values. Such an exercise of power is most analogous not to legis-
lation, but rather to executive directives.

Prior to the COVID-19 cases,''® the major questions doctrine usually oper-
ated as an exception to Chevron deference: the Court would not defer to agencies’
resolution of questions that involved matters of “deep economic and political
significance.”'"® That principle helped courts determine whether Congress
meant to give agencies — rather than the judiciary — the power to interpret an am-
biguous provision. Such an interpretive principle may or not be advisable, but it
is broadly consistent with the judicial role. It instructs courts to interpret certain
statutes for themselves rather than deferring to agencies. There is a world of dif-
ference between that narrower major questions doctrine and the new one, which
simply denies agencies the authority to exercise significant power without ex-
plicit congressional authorization.

Today’s stronger version of the major questions doctrine cuts the interpretive
task short. A consistent feature of the recent major-questions cases is abbrevi-
ated, if not cursory, interpretive analysis. Once the Court determines that an ex-
ercise of administrative power is big, it simply determines that the agency does
not have authority to act. Given the ambiguity of concepts like “major,” “deep,”
and “vast,” as well as the lack of clarity about how “express” statutory authoriza-
tion must be, the doctrine creates great leeway for courts to make subjective
judgments concerning the scope and content of administrative power.

If the major questions doctrine were grounded in actual or constructive evi-
dence of legislative intent, as Chief Justice Roberts claimed in West Virginia,''”
it would be an exercise of the Court’s ordinary interpretive power. Butitis not."''®
The text and legislative history of the APA, for instance, show that legislators

ns.  Ala. Ass’n of Realtors v. HHS, 141 S. Ct. 2320 (2021); NFIB v. DOL, 142 S. Ct. 661 (2022). The
other case in which it arguably operated this way was Utility Regulatory Air Group v. EPA, 573
U.S. 302 (2014). See Cass Sunstein, There Are Two Major Questions Doctrines, 73 ADMIN. L. REV.
476, 483-84 (2021).

n6. King v. Burwell, 576 U.S. 473, 486 (2015) (internal quotation marks omitted).

n7. West Virginia, 142 S. Ct. at 2609 (2022) (arguing that the major questions doctrine addresses
“the particular and recurring problem” of “agenc[ies] asserting highly consequential power[s]
beyond what Congress reasonably could have been understood to have granted” (emphasis
added)).

n8. See Beau J. Baumann, Americana Administrative Law, 111 GEO. L. J. (forthcoming 2023) (man-
uscript at §), https://ssrn.com/abstract=4033753 [https://perma.cc/N235-RSDR].
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expected agencies to resolve major questions.''” Even the conservative oppo-
nents of the New Deal who urged the adoption of a stringent set of administra-
tive procedures, such as Roscoe Pound, did not object to agencies exercising “im-
portant quasi judicial or quasi legislative action” per se.'** Rather, they objected
to the procedural informality and thus unconstrained discretion open to admin-
istrative officers. Congress’s solution was to provide a set of transsubstantive
procedural requirements and expectations to enhance public accountability.'*!
When agencies decided “[m]atters of great import” through rulemaking, Con-
gress expected them to incorporate fulsome public participation, above and be-
yond the opportunity for public comment.'** Likewise, “important issues of law
or policy” could be adjudicated when agency heads reviewed impartial hearing
examiners’ initial decisions.'** Either form of decision would be subject to judi-
cial review under deferential standards.'?* The APA, in other words, contem-
plates that agencies may decide important political questions. There would have
been little reason for an APA in the first place if Congress did not expect agencies
to make major decisions. Congress designed the Act to inform and control this
routine exercise of administrative power.

It might be argued that times have changed. Recent empirical studies indi-
cate that most congressional staffers today do not believe Congress intends to
allow agencies to resolve major policy questions by enacting ambiguous provi-
sions.'*® But these results have limited external validity with regard to the
stronger major questions doctrine, especially as applied to old statutes. Rather
than assuming that Congress did not intend for courts to defer to agencies on
such questions, the stronger major questions doctrine assumes that major ad-
ministrative powers do not exist if not expressly granted. Moreover, contemporary
staffers’ awareness of major-questions precedents also tells us little about legis-
lators” intent in enacting much older statutes like the Clean Air Act, the

ng. See Blake Emerson, “Policy” in the Administrative Procedure Act: Implications for Delegation, Def-
erence, and Democracy, 114 CHL-KENT L. REV. 113, 134 (2022).

120. Report of the Special Committee of Administrative Law, 63 ANN. REP. A.B.A. 331, 335 (1938).
On Pound and the American Bar Association’s conservativism, see James Landis, Crucial Issues
in Administrative Law: The Walter-Logan Bill, 53 HARv. L. REV. 1077, 1078 (1940).

121. See DANIEL R. ERNST, TOCQUEVILLE’S NIGHTMARE: THE ADMINISTRATIVE STATE EMERGES IN
AMERICA, 1900-1940, at 137 (2014).

122. H.R. Rep. No. 79-1980, at 259 (1946).
123. Id. at 263.
124. See 5 U.S.C. § 706 (2018). On deference, see Emerson, supra note 119, at 145-50.

125. Christopher J. Walker, Inside Agency Statutory Interpretation, 67 STAN. L. REV. 999, 1055-57,
1072 (2015); Abbe R. Gluck & Lisa Schultz Bressman, Statutory Interpretation from the Inside —
An Empirical Study of Congressional Drafting, Delegation, and the Canons: Part I, 65 STAN. L.
REV. 901, 1003-04 (2013).
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Occupational Safety and Health Act, and the Public Health Service Act, at times
when the major-questions precedents did not exist. To the contrary, it is facially
implausible to assume that legislators during the expansive regulatory era be-
tween the New Deal and Civil Rights Revolution in the 1970s could not reason-
ably have intended for agencies to exercise major powers in pursuit of statutory
objectives. Broad grants of regulatory power— constrained by judicial review of
agency reason-giving and progressively broadening public-interest standing—
were par for the course. !¢

For this reason, it is difficult to argue that the major questions doctrine some-
how respects or protects the power of the legislature. The doctrine instead con-
strains the legislative power by requiring perfect clarity when an agency’s exer-
cise of power might plausibly be construed as major. It does not fit the mold of
other extratextual principles, which merely help to elucidate and circumscribe
ambiguous text based on factually substantiated assumptions about legislative
objectives. For instance, courts will sometimes interpret text by reference to the
“mischief” that Congress set out to address when it enacted a statute.'?” This can
help to clarify what sorts of conduct a statute allows or prescribes. Unlike the
mischief rule, the major questions doctrine does not rest on well-grounded
claims about the nature of linguistic or legal communication.'*® While it may be
common sense to assume that Congress enacts statutes to fix problems, it is not
common sense to assume that Congress grants all significant powers expressly.
Such an assumption might actually prevent Congress from addressing vast,
pressing, and shifting social problems by requiring an unrealistic degree of pre-
cision about the best means to do so. As noted, implicit delegation of major pow-
ers to agencies has been a routine feature of legislation, and one explicitly

126. See, e.g., Richard B. Stewart, The Reformation of American Administrative Law, 88 HARv. L.
REV. 1669, 1677-78, 1712 (1975). For a historical account of the shift from broad agency powers
legitimated by expertise to broad powers legitimated by public-interest litigation, see PAUL
SABIN, PUBLIC CITIZENS: THE ATTACK ON BIG GOVERNMENT AND THE REMAKING OF AMERICAN
LIBERALISM 3-14, 35-90 (2021). The late 1960s and 1970s saw increasing skepticism of unal-
loyed agency discretion, prompting Congress to set more specific, mandatory requirements
in some contexts. SABIN, supra, at 81-82. But this did not preclude Congress from implicitly
granting major powers to agencies where necessary to fulfill regulatory statutes’ transforma-
tive purposes. See, e.g., Am. Elec. Power Co. v. Connecticut, 564 U.S. 410, 426 (2011) (“Con-
gress delegated to EPA the decision whether and how to regulate carbon-dioxide emissions
from powerplants.”). For a discussion of the extensive grant of powers under section 111 of
the Clean Air Act, see Brief of Amicus Curiae Thomas C. Jorling in Support of Respondents,
West Virginia v. EPA, 142 S. Ct. 2587 (2022) (Nos. 20-1530, 20-1531, 20-1778, 20-1780).

127. See generally Samuel Bray, The Mischief Rule, 109 GEO. L.J. 967 (2021) (explaining the mischief
rule).

128. Contrary to Bray’s assertion. Id. at 1011-12. For a critique of Bray, see Beau Baumann, The
Mischief Rule vs. the Major Questions Doctrine, ADMINWANNABE.COM (Oct. 5, 2022),
https://adminwannabe.com/?p=112 [https://perma.cc/LU87-773P].
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contemplated by legislators, going back at least as far as the APA —the “subcon-
stitution” for the American administrative state.'*’

Proponents of the major questions doctrine may argue that it is not based on
legislative intent; rather, it is a substantive canon of construction meant to avoid
nondelegation difficulties. However, as Daniel Deacon and Leah Litman recently
pointed out, the major questions doctrine, as currently formulated, does not ac-
tually safeguard the constitutional value of nondelegation.'*® As Chief Justice
Roberts said in forbidding EPA to regulate the electric grid, “a decision of such
magnitude and consequence rests with Congress itself, or an agency acting pur-
suant to a clear delegation from that representative body.”'*" If delegation of a
major decision to an agency is not a problem so long as the delegation is “clear,”
then the major questions doctrine cannot cure any nondelegation issue. At most,
the doctrine increases the cost of enacting expansive regulatory legislation, re-
quiring express statutory language for a major delegation.

The Court’s choice to limit and direct how congressional power is put to
work may or may not be wise as a matter of policy. But it certainly does not flow
from the Court’s responsibility to “say what the law is” in appropriate cases or
controversies. 32 Rather, it flows from value-based decisions about how much
and what sorts of governmental power ought to be exercised. Where property
and personal liberty may be broadly impacted by a governmental policy, the
Court at times declines to enforce the law against affected parties. That kind of
enforcement discretion traditionally lies with the Executive, not with the
Court.'?*

The Justices relying on the major questions doctrine in recent cases would
surely reject this characterization. In his concurrence in NFIB, for example, Jus-
tice Gorsuch said, “The only question is whether an administrative agency in
Washington, may mandate the vaccination or regular testing of 84 million peo-
ple. Or whether . . . that work belongs to state and local governments and the

129. Antonin Scalia, Vermont Yankee: The APA, the D.C. Circuit, and the Supreme Court, 1978 SUP.
CT. REV. 345, 363; Emerson, supra note 119, at 134.

130. Daniel T. Deacon & Leah M. Litman, The New Major Questions Doctrine, 109 VA. L. REV.
(forthcoming 2023) (manuscript at 29-30), https://ssrn.com/abstract=4165724 [https://
perma.cc/PQy4-BVDA].

131. West Virginia v. EPA, 142 S. Ct. 2587, 2616 (2022).
132. Marbury v. Madison, 5§ U.S. (1 Cranch) 137, 177 (1803).

133. See Robert B. Taney, The Jewels of Princess of Orange, 2 Op. Att’y Gen. 482, 487 (1831) (con-
cluding that the Take Care Clause empowered the President to direct a federal district attorney
to discontinue a prosecution); Heckler v. Chaney, 470 U.S. 821, 832 (1985) (“[A]n agency’s
refusal to institute proceedings shares to some extent the characteristics of the decision of a
prosecutor in the Executive Branch not to indict—a decision which has long been regarded as
the special province of the Executive Branch, inasmuch as it is the Executive who is charged
by the Constitution to ‘take Care that the Laws be faithfully executed.”).
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people’s elected representatives in Congress.”'** On this account, the Court was
simply regulating the proper constitutional relationship between Congress and
the Executive, and between the federal government and the states. It was not
deciding, Gorsuch insisted, but instead determining “[w]ho decides.”'*®

This defense is revealing. Note that Justice Gorsuch does not acknowledge
that the President is also one of “the people’s elected representatives.” Nor does
he acknowledge that he and his colleagues have elsewhere treated the President
as the sole possessor of the executive power. According to the Justices’ own uni-
tary executive theory, it was not an “administrative agency in Washington,” but
rather the President, who imposed the vaccine-or-testing mandate. But ac-
knowledging the President’s electoral mandate and constitutional authority over
these matters would complicate Gorsuch’s effort to paint the vaccine-or-testing
mandate as an exercise of extraconstitutional power —one that licensed judicial
intervention in an intensely political decision.

NFIB presents a series of decisions by three constitutional actors: Congress’s
decision to create OSHA and give it emergency powers relating to workplace
safety; the President’s decision to use that authority to issue a vaccine-or-testing
mandate; and, finally, the Court’s decision to countermand the President’s order,
relying on an unsound doctrine of its own recent invention. Perhaps, then, Jus-
tice Gorsuch felt compelled to clarify that “[t]his Court is not a public health
authority”'*° because it was acting like one. OSHA imposed a vaccine mandate;
the Court stopped it. If the question is “[w]ho decides,” then the answer in this
case was the Court.

One might argue that I am making too much of a handful of recent cases and
one particularly objectionable doctrine. To be sure, it is not as though the Court
invariably relies on extratextual standards to second-guess and invalidate execu-
tive-branch decisions: just this term, the Court rejected a challenge to the Biden
Administration’s revocation of the Trump Administration’s remain-in-Mexico
policy,'*” as well as a challenge to statutory interpretations offered by the Centers
for Medicaid and Medicare Services.'*® But even in these cases, the Court has
turned away from the deference regime that existed in traditional administrative
law — one that would be more consistent with the unitary executive theory. Each
of these decisions involved ambiguous text and policymaking discretion, which,

134. NFIB v. DOL, 142 S. Ct. 661, 667 (2022) (Gorsuch, J., concurring).
135. Id.

136. Id.

137. Biden v. Texas, 142 S. Ct. 2528 (2022).

138. Becerra v. Empire Health Found., 142 S. Ct. 2354 (2022).
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under Chevron, would have warranted deference. !*° Instead, the Court reviewed
each interpretive question de novo. Because the traditional tools of construction
do not include a judicial prerogative to resolve questions of policy left open by
the statute and delegated to an administrative agency,'*° these decisions reallo-
cate executive power from the relevant administrative agency to the Court itself.

More recently, the Court left the Fifth Circuit’s vacatur of the Biden Admin-
istration’s immigration-enforcement guidance in place pending review on the
merits."*' The lower court’s vacatur relied on a narrow conception of immigra-
tion-enforcement discretion and an expansive gloss of the court’s jurisdiction to
conclude that the guidance was unlawful.'** Immigration enforcement has long
rested squarely within the bounds of executive power: it implicates foreign-pol-
icy decisions over which the President has constitutionally inherent authority,
involves the allocation of scarce enforcement resources, and flows from a com-
plex maze of congressional statutes that expressly grant enforcement discretion
to executive officials.'*’ By leaving the lower court’s vacatur in place before ruling
on the merits, the Supreme Court kept the judiciary’s hands on the tiller of ex-
ecutive power.

The Court has thus shown a clear propensity to tighten the screws on exec-
utive action, even as it proclaims that all executive power is held in the hands of
the President. Its new brand of administrative law may augment both the Presi-
dent’s powers and its own. But, as the next Part explains, this binary-executive
model leaves the Court vulnerable to charges of ideologically motivated decision-
making and is likely to undermine the quality of constitutional government.

139. See Richard J. Pierce, Jr., Is Chevron Deference Still Alive?, REGUL. REv. (July 14, 2022),
https://www.theregreview.org/2022/07/14/pierce-chevron-deference ~ [https://perma.cc/
E6ME-SNKP]; Texas v. Biden, 20 F.4th 928, 960 (5th Cir. 2021) (declining to address Chev-
ron deference because the government did not mention it in its brief, even though the Depart-
ment of Homeland Security relied on it in the relevant memorandum). The notion that Chev-
ron may be waived is controversial. See James Durling & E. Garrett West, May Chevron Be
Waived?, 71 STAN. L. REV. ONLINE 183, 184 (2019).

140. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843-44 (1984). Chevron and
its long-entrenched precursors are still good law, even if the Court does not wish to
acknowledge them. On the many precursors to Chevron, see Emerson, supra note 35, at 2029-

33.
141. United States v. Texas, No. 22A17, 2022 WL 2841804 (U.S. July 21, 2022).
142. Texas v. United States, 40 F.4th 205 (5th Cir. 2022).

143. See generally Adam B. Cox & Cristina M. Rodriguez, The President and Immigration Law Redux,
125 YALE L.]. 104 (2015) (arguing that the structure of immigration law delegates discretion to
the executive branch).
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Ii. BINARY BLUES

The binary executive is constitutionally fraught. It combines maximalist the-
ories of presidential and judicial power that work at cross-purposes. It also un-
dermines political accountability while threatening the expert bases of adminis-
trative decision-making. Furthermore, it implicates the Supreme Court in
politically salient and controversial decisions, thus threatening its already-trou-
bled legitimacy.

The Court’s theory of executive power and its administrative-law jurispru-
dence are dissonant. If the President has exclusive control over law’s administra-
tion, then the Court should not be able to countermand policy judgments that
are left to officers under the President’s control. The unitary executive theory
would have no legal consequence if executive officers had no political discretion:
in that event, all executive decisions would be ministerial and subordinate exec-
utive officers’ actions would be dictated by statutory requirements. It is only be-
cause the careful execution of law frequently involves discretion that the Presi-
dent might have space to direct how subordinate officers do their jobs. Yet the
Court’s maximalist theory of review strips the President of authority over many
discretionary decisions that the unitary theory purports to vest in him. The result
is that the executive power is divided between the President and the judiciary.

There is a clear loser in this arrangement: the administrative state. Both uni-
tary presidential control and de novo judicial review of policymaking dismiss or
at least sideline the relevance of procedures and practices that have long been
thought to legitimate administrative action: professional expertise, public par-
ticipation in rulemaking, and reason-giving.'** When the President simply con-
trols agency output and has the authority to dismiss agency staff with policy-
making responsibilities, there is little room for agencies to make decisions
informed by their staffs’ subject-matter expertise and the concerns and values of
affected constituencies. When the Justices simply resolve any significant policy
question according to their own reading of ambiguous statutory terms, rather
than probing the agency’s justification in depth, the distinctive blend of legal,
political, and pragmatic reasoning that characterizes agency statutory interpre-
tation loses its purchase.'* Instead, regulatory output is determined by the com-
peting and arbitrary influence of presidential and judicial dictates.

The result is constitutionally problematic for some of the same reasons ad-
vanced by proponents of the unitary executive theory. Alexander Hamilton’s

144. E.g., PETER M. SHANE, MADISON’S NIGHTMARE: HOW EXECUTIVE POWER THREATENS AMERI-
CAN DEMOCRACY 143-74 (2009).

145. Jerry Mashaw, Norms, Practices, and the Paradox of Deference: A Preliminary Inquiry into Agency
Statutory Interpretation, 57 ADMIN. L. REV. 501, §04-21 (2005).
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original argument for executive “unity” rests in large part on the value of clear
lines of political accountability running from the lowest-ranking executive offic-
ers up to a single chief.’*® He argued that, where there are multiple chief execu-
tives,

[i]t often becomes impossible, amidst mutual accusations, to determine
on whom the blame or the punishment of a pernicious measure, or series
of pernicious measures ought really to fall. It is shifted from one to an-
other with so much dexterity, and under such plausible appearances, that
public opinion is left in suspense about the real author.'*”

The Court itself recently relied on a similar argument to expand the President’s
removal power.'*® But the same problem of confused authorship arises when the
Court participates in the exercise of executive power. When the Court frequently
thwarts the executive branch’s major policy initiatives, it becomes more difficult
for the public to accurately attribute responsibility to the President for policies
enacted (or not enacted) during their administration.

Another Hamiltonian problem with the binary executive is that it simply
makes policymaking more conflictual and less efficient, especially under urgent
conditions. Hamilton argued that where two officers are “clothed with equal dig-
nity and authority,” there is “always danger of difference of opinion,” which may
cause “animosity” and “impede or frustrate the most important measures of gov-
ernment, in the most critical emergencies of the state.”'** There is no doubt that,
during the “critical emergencies of the state” posed by COVID-19 and climate
change, we have had more than one cook in the kitchen. The government cannot
act with “[d]ecision, activity, secrecy, and dispatch”!*® when the Court is pre-
pared to thwart government action via emergency relief granted on the shadow
docket. Worse, as Hamilton suggested, conflict over matters of policy merely
multiplies opportunities to foment the extraordinary political animosity and po-
larization that already exist in the American polity. This problem is especially
worrisome given that the judicial pole of the binary executive is made up of life-
tenured Justices who often disagree vociferously —and publicly —about the cor-
rect course of action. One could hardly imagine a less auspicious context for en-
ergetic and accountable policy implementation.

146. THE FEDERALIST NO. 70 (Alexander Hamilton).
147. 1d.

148. Seila L. LLC v. CFPB, 140 S. Ct. 2183, 2203 (2020) (citing THE FEDERALIST NO. 70 (Alexander
Hamilton) for the proposition that “the Framers thought it necessary to secure the authority
of the Executive so that he could carry out his unique responsibilities”).

149. THE FEDERALIST NO. 70 (Alexander Hamilton).
150. Id.
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It is worth noting the particular target of Hamilton’s criticism: a set of pro-
posals for an executive council of state, which had been considered but rejected
during the Constitutional Convention.'*' One model for the council would have
placed the Chief Justice of the Supreme Court at the head of an executive body
responsible for advising the President.'>> Others would have given a council of
revision, including members of the judiciary, the power to veto national legisla-
tion.'*® The principle that the Supreme Court may not issue advisory opinions
is grounded in part in the Convention’s rejection of such proposals.'>*

The Court’s recent jurisprudence arrogates to the judiciary this executory
role, which the Framers considered and ultimately rejected. In West Virginia v.
EPA, " when the Court passed judgment on a regulatory scheme that had never
been and would never be put into effect, it took on a role analogous to that of a
council of state, providing the Executive with an ex ante ruling on whether an
exercise of authority might or might not be lawful. That function is core to ad-
ministrative courts in other countries, such as the French Conseil d’Etat, which
do participate actively in the exercise of executive power.'>® But it is foreign to
the constitutional tradition of the United States.

One need not adopt Hamilton’s unitary theory of the Executive to recognize
that this diffusion of power and responsibility between the President and the
Court is problematic. There are strong grounds to believe that the Constitution
does not require, as theorists of the unitary executive posit, that the President
alone exercises the executive power, without any space for dissensus and plural-
ity within the executive branch. As Peter M. Shane and Peter L. Strauss have
argued, the Opinion Clause implies the existence of multiple, discrete duties
within the executive branch, as well as shared responsibility among the President
and the principal officers.'®” Likewise, I have argued that the “Departments”
contemplated by the Constitution and established by Congress constrain the ex-
ercise of executive power with stable regulations, administrative practices, and

151 Id.; see CHARLES C. THACH, THE CREATION OF THE PRESIDENCY, 1775-1789: A STUDY IN CON-
STITUTIONAL HISTORY 119 (1923).

152. 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 342 (Max Farrand ed., Yale Univ.
Press rev. ed. 1937).

153. William R. Casto, The Early Supreme Court Justices’ Most Significant Opinion, 29 OHIO N.U. L.
REV. 173, 189 (2002).

154. Id.
155. 142 S. Ct. 2587 (2022).

156. SUSAN ROSE-ACKERMAN, DEMOCRACY AND EXECUTIVE POWER : POLICYMAKING ACCOUNTABIL-
ITY IN THE US, THE UK, GERMANY, AND FRANCE 39-40 (2021).

157. PETER M. SHANE, DEMOCRACY’S CHIEF EXECUTIVE: INTERPRETING THE CONSTITUTION AND
DEFINING THE FUTURE OF THE PRESIDENCY 115 (2022); Strauss, supra note 83, at 717.
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reason-giving requirements.'*® Such pluralistic conceptions of executive power
compensate for a diminution in direct political accountability with gains in ex-
pertise, reasoned explanation, and public participation. Agencies have the bene-
fit of organizational structures and professional staff capable of sifting for rele-
vant information, collecting public comments, and bringing scientific expertise
and political values to bear.'’

The binary executive offers no such compensation. The Court’s approach to
judicial review has generally short-circuited its own traditional processes of rea-
soned decision-making as well as the Executive’s. With the notable exception of
the DACA case, Department of Homeland Security v. Regents of the University of
California,'®® the Court’s recent administrative-law opinions do not probe the
soundness of an agency’s explanation; instead, the Justices often refuse to con-
sider the agency’s policy justification. In the major-questions cases, the Court
relies on extratextual principles to cabin executive discretion and avoid thor-
oughly analyzing legislative text, structure, and history. Once the Court has de-
termined that a question is major and finds the statute lacks perfect clarity, it
does not probe the record to assess whether the agency decision was well sup-
ported, as it would in an ordinary arbitrary-and-capricious-review case. It thus
avoids the hard work of hard-look review. This approach results in less fulsome
analysis. In other cases, such as Biden v. Texas,'®' the Court has transformed
questions of immigration-enforcement policy into matters of pure legal inter-
pretation without any deference to the administering agencies. Such oblique in-
terventions sound in political judgment but do not provide other officials or the
public with policy-based explanations. Discretion masquerades as law.

This is not to say that prior courts were innocent of making political consid-
erations, or to invite a return to a fictional past where law once reigned supreme.
The Court has long participated in the exercise of executive power to some de-
gree. To reiterate, the binary executive is distinctive because of its novel combi-
nation of unilateral presidential power with de novo review of executive policy-
making, under the banner of formalism and the strict separation of powers. In
this precarious posture, the Court exhibits a false consciousness, insisting on the
purely legal character of conclusions that are plainly laden with policy prefer-
ences. An approach that embraced some combination of functionalism, a plural
theory of the Executive, or deferential review might effectively manage the ever-
present tension between law and politics. The binary executive cannot. As a

158. Emerson, supra note 53, at 93-94.

159. ELIZABETH FISHER & SIDNEY A. SHAPIRO, ADMINISTRATIVE COMPETENCE: REIMAGINING AD-
MINISTRATIVE LAW 44-60 (2020).

160. 140 S. Ct. 1891 (2020).
161. 142 S. Ct. 2528 (2022).
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result, the Court’s mode of pretextual legal explanation merely stands in the way
of forthrightly justifying the policy judgments that lie just beneath the surface.

The problem is related to the judicial style of reasoning. As David E. Pozen
and Adam M. Samaha have argued, there are certain “anti-modalities” of consti-
tutional reasoning that the Court is not permitted to trade in—in particular, ex-
press policy judgment.'®® That is equally true in administrative law, where the
Court is not supposed to make a substantive judgment about the wisdom of
agencies’ decisions. The Court comes closest to acknowledging its political com-
mitments when it references the generalized menace that federal regulations
pose to liberty, property, and popular sovereignty, without also acknowledging
the benefits of such regulations.'®® But constitutional proprieties seem to pre-
clude the Court from elucidating its political theory in greater detail. This pre-
vents the Court from thinking clearly about the consequences of its decisions
and the public from assessing whether the Court has exercised its discretion
wisely. Judgments become both less sound and less transparent, decreasing pub-
lic welfare and accountability. '

One can see the Court straining underneath the constraints of legal nicety in
a way that reflects the Justices’ assertion of political power. As the Court wades
ever deeper into political decision-making, it begins to take on more of the trap-
pings of American presidentialism. Since President Wilson, the American presi-
dency has been what Jeffrey K. Tulis calls a “rhetorical presidency.”'®® Presidents
use speeches to shape public opinion, mobilize constituencies for policy change,
and gather support for legislative proposals. Today we are increasingly treated to
a rhetorical Court, both on and off the bench.'®® As Jon D. Michaels observes,
Justices and judges increasingly act as participants within political disputes —
"ballers” —rather than as neutral umpires.'®” In public speeches, the Justices
sometimes make their political preferences known, speaking out in favor of po-
litical perspectives and particular litigants who may come before the Court

162. See David E. Pozen & Adam M. Samaha, Anti-Modalities, 119 MICH. L. REV. 729, 746-50
(2021).

163. Blake Emerson, Liberty and Democracy Through the Administrative State: A Critique of the Roberts
Court’s Political Theory, 73 HASTINGS L.J. 371, 376-77 (2022).

164. See Cristina M. Rodriguez, The Supreme Court, 2020 Term— Foreword: Regime Change, 135
HARv. L. REV. 1, 66-70, 114-15 (2021) (arguing that social welfare is served by an expert ad-
ministrative state under political supervision and arguing that judicial deference to policy
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165. JEFFREY K. TULIS, THE RHETORICAL PRESIDENCY 117-36 (1987).

166. See generally Nina Varsava, Professional Irresponsibility and Judicial Opinions, 59 HOus. L. REv.
103 (2021) (arguing for greater rhetorical restraint by judges).

167. Jon D. Michaels, Baller Judges, 2020 W1s. L. REV. 411, 414.
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again.'® In judicial opinions concerning administrative power, the Justices make
value-based arguments against the administrative state, emphasizing vague, un-
derspecified threats it poses to individual freedom and popular sovereignty.'®
In his concurrence in West Virginia v. EPA, Justice Gorsuch even went so far as
to associate the administrative state with racial bigotry.'”® These claims do not
make sense under a formalist conception of legal reasoning. They register, in-
stead, as partisan appeals and indictments. Justices speak not only to one another
but to the broader public in attempting to shape the basic commitments and
policy goals of the federal government.

One problem with our rhetorical Court is that it is a much less democratically
accountable body than the President or Congress. As Alexander M. Bickel recog-
nized and Antonin Scalia affirmed, the Court is in many respects a “counter-ma-
joritarian” institution, designed to check democratic political power.'”" When
the Court makes bad policy judgments, it is therefore extremely difficult for the
political process to police and correct its errors. It is not possible to simply elect
different judges. Laws must be changed, perhaps even judges added, or else the
advice-and-consent process must await the Justices’ retirements or deaths. This
is part of the reason judges ought to exercise the “passive virtues” when they
review matters touching upon the political process.'”* The current Court is lack-
ing in these virtues, eager to get into the game and exercise its share of political
power. There were sound prudential reasons, for instance, to decline to hear the
challenge to the Clean Power Plan, since the plan was not in effect and would
never go into effect.'”® By wading into that “political thicket,”'”* the Court took

168. E.g., Samuel A. Alito, Jr., Remarks to the 2020 Federalist Society National Lawyers Convention, 45
HaRrv. J.L. & PUB. POL’Y 83, 83-88 (2022) (describing “unimaginable restrictions on individual
liberty” posed by the COVID-19 pandemic and the “the administrative state”); id. at 9o
(describing a recent Supreme Court litigant, Little Sisters of the Poor, as “women who have
dedicated their lives to caring for the elderly, poor, regardless of religion . . .. Despite this
inspiring work, the Little Sisters have been under unrelenting attack for the better part of a
decade. Why? Because they refuse to allow their health insurance plan to provide
contraceptives to their employees.”); Jessica Taylor, Ginsburg Apologizes for ‘Ill-Advised” Trump
Comments, NPR (July 14, 2016, 10:44 AM ET), https://www.npr.org/2016/07/14/
486012897/ginsburg-apologies-for-ill-advised-trump-comments [https://perma.cc/S7RB-
ARJS].
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the Separation of Powers, 17 SUFFOLK U. L. REv. 881, 894 (1983).

172. For a discussion of the “passive virtues,” see chapters 4 and 5 of BICKEL, supra note 171.
173. West Virginia v. EPA, 142 S. Ct. 2587, 2628 (2022) (Kagan, J., dissenting).
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some ownership over the government’s future capacity to address a global envi-
ronmental crisis.

The issue of ownership raises a final difficulty for the binary executive. The
more the Court enters controversial political waters, the more likely it is to al-
ienate and even anger significant portions of the American public. A judiciary
that lacks the political authorization, doctrinal resources, and institutional com-
petence to exercise executive power risks losing credibility when its makes and
unmakes major policy decisions. The Court surely exercises more power over the
short term when it takes a portion of the executive power for itself. But in the
process, it may cast its own authority into doubt.

CONCLUSION

The new administrative law is still young. It might, in time, mature into a
stable and coherent set of doctrines. Perhaps the Justices have simply been in a
hurry to transform the law governing the executive branch and will work out the
kinks later. But there is reason to be skeptical that law will work itself pure in
this way. The binary executive is inherently destabilizing. It allocates govern-
mental power haphazardly between two potentially conflicting poles — the Court
and the presidency. This approach heightens the risks of fracture within public
law and our broader constitutional structure. It opens the door for episodic ju-
dicial breaches into executive departments, explicable not in terms of doctrine or
principle but rather naked political preference.

Such forays are a mistake. The administrative institutions created and tended
to by generations of legislators, presidents, and justices serve practical human
purposes. In addition to providing concrete services and protections to citizens
and taxpayers, the administrative state itself provides a fulcrum on which to bal-
ance the values expressed in current politics and those embodied in older legal
norms.'”® At their best, agencies bring political and economic forces into con-
versation with legal and scientific disciplines, yielding decisions that are at once
motivated by policy judgment and sensitive to normative constraint. If the Court
prevents agencies from mediating such tensions between law and politics, the
Court will have to take on more of that work for itself. Neither it, nor the public,
nor the constitutional order are likely to benefit from such an extraordinary ac-
crual of power in a few unelected hands.
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