
 

246 

TH E Y AL E LAW  JOUR N AL FORUM 
N O V E M B E R  5 ,  2 0 2 1  

 

The Case for Creative Pluralism in Adoption and  
Foster Care 
Alexander Dushku 
 
abstract . Religious and secular beliefs about marriage and sexuality are o�en in tension. 
Partisans on both sides commonly insist that public policy entirely reflect their views, which leads 
to perpetual conflict. This Essay advocates for pluralistic solutions to such conflicts, using an ex-
ample from the context of adoption and foster care.  

introduction  

Can we accommodate divergent beliefs about marriage, family, gender, and 
sexuality? That question has defined America’s culture war for the last quarter 
century, as LGBTQ-rights advocates have clashed with religious traditionalists 
and their religious-liberty allies. Professor Douglas Laycock noted over a decade 
ago that “[e]ach side sees the other as a genuine threat to its values and to its 
own liberty.”1 Those views have only intensified since. Many in each camp be-
lieve that their opponents are fundamentally mistaken about basic elements of 
human life. 

Those metaphysical differences are not going away, and neither side has the 
means to impose a lasting political or legal victory on the other. Today, it is 
clearer than ever that we need a “negotiated truce”2 that can be wrought only by 
a creative, gritty pluralism that reasonably protects both LGBTQ civil rights and 
longstanding religious liberties. Resolving this conflict has important implica-
tions for family law in particular, especially in the area of adoption and foster 
 

1. Douglas Laycock, A�erword to SAME-SEX MARRIAGE AND RELIGIOUS LIBERTY: EMERGING CON-

FLICTS 189, 191 (Douglas Laycock, Anthony R. Picarello, Jr., Robin Fretwell Wilson, eds., 
2008). 

2. Id. 
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care. Further delay in reaching a sustainable settlement in that context will only 
harm vulnerable children. 

The obvious answer to my opening question, given America’s commitment 
to both freedom and pluralism, should be yes—even, “of course!” But with the 
tides of elite and public opinion now running in their favor, many ideological 
progressives do not find that answer so obvious.3 As once occurred with pleas 
for LGBTQ rights, current pleas for understanding, toleration, and accommo-
dation of traditional religious beliefs and practices o�en fall on skeptical ears.4 
But just as the denial and demonization of legitimate claims for LGBTQ rights 
has led to bitterness and conflict, so too will the refusal to reasonably accommo-
date the beliefs and practices of those in the conservative faith community. In-
deed, the slandering of longstanding religious rights as a “license to discrimi-
nate”5 is no more legitimate than the old slandering of LGBTQ freedoms as a 
license to engage in perversion.6 The impulse to legally enforce deeply held reli-
gious beliefs on matters of sexuality and gender identity is strong, but so is the 
temptation to enforce their secular opposites.7 

O�en missing from these debates is the humane recognition that good, 
thoughtful people in a free society can and do understand and experience matters 
of sexuality and gender identity differently and, in doing so, come to clashing 

 

3. See, e.g., Louise Melling, Heterosexuals Only: Signs of the Times?, in RELIGIOUS FREEDOM, LGBT 

RIGHTS, AND THE PROSPECTS FOR COMMON GROUND 245, 255 (William N. Eskridge, Jr. & 
Robin Fretwell Wilson eds., 2019) (arguing against exemptions and accommodations for 
“those who object on religious grounds” to facilitating events like same-sex marriages). 

4. See, e.g., Mary Anne Case, Why “Live-and-Let-Live” Is Not a Viable Solution to the Difficult Prob-
lems of Religious Accommodation in the Age of Sexual Civil Rights, 88 S. CAL. L. REV. 463, 471 
(2015) (rejecting religious accommodations in part because “few conservative participants in 
the sexual culture wars showed any interest in settling for accommodation so long as there 
was any chance of complete victory for their side”). 

5. The “license to discriminate” trope is now common parlance among some LGBTQ activists. 
See, e.g., James Esseks, Supreme Court Again Rejects a License to Discriminate, ACLU (June 17, 
2021), https://www.aclu.org/news/lgbtq-rights/supreme-court-again-rejects-a-license-to-
discriminate [https://perma.cc/3M5P-R68D]; Melling, supra note 3, at 246 (arguing that re-
ligious claimants are “turning to the courts for a license to discriminate”). 

6. Denunciations of LGBTQ persons in such terms are legion. See Lou Chibbaro Jr., New Kameny 
Book Cover Mimics 1950 Report Calling Gays “Perverts,” WASH. BLADE, https://www.washing-
tonblade.com/2020/01/09/new-kameny-book-cover-mimics-1950-report-calling-gays-per-
verts [https://perma.cc/2WCP-DEQZ] (reviewing ERIC CERVINI, THE DEVIANT’S WAR: THE 

HOMOSEXUAL VS. THE UNITED STATES OF AMERICA (2020) and noting EMPLOYMENT OF HO-

MOSEXUALS AND OTHER SEX PERVERTS IN GOVERNMENT, S. REP. NO. 81-241 (1950)). 

7. See infra Part IV (discussing current efforts to suppress dissent on these matters). 
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moral conclusions.8 That recognition, along with a measure of humility, is the 
starting point for exploring reasonable, pluralistic solutions to the present stand-
off. To be clear, in advocating for pluralistic models as the only sensible way for-
ward, I do not mean to suggest moral relativism or that either side should cease 
advocating for its viewpoints. We need not affirm that all ideas are created equal 
to afford equal dignity and respect to the diverse individuals who hold them. 
Meaningful accommodation of differences is not necessarily affirmation. The 
practical pluralism I espouse seeks a workable, respectful, good-enough peace, 
not perfection or assent to the other side’s ideology or theology. If, as argued 
below, feuding faith communities can peacefully, even lovingly, coexist despite 
profound theological differences that once led to violent conflicts, then so can 
feuding culture-war factions. That is my hope. And with the Supreme Court's 
evident support for pluralistic solutions, the public policy choice is increasingly 
between LGBTQ rights with statutory exemptions negotiated by legislators and 
interest groups in a spirit of compromise and (assuming they can be passed) 
LGBTQ rights with constitutional exemptions imposed by courts a�er bitter lit-
igation.  

This Essay proceeds as follows. Part I provides background on the Supreme 
Court’s strong support for both LGBTQ equality and religious liberty as part of 
an emerging jurisprudence of pluralism. Part II makes a normative case for em-
bracing creative pluralism, drawing on the history of religious conflict in the 
United States. Finally, Part III proposes a framework for developing pluralistic 
policy solutions that distinguishes between private, public, and hybrid spheres. 
Further, it details one such solution in the adoption and foster-care space: The 
child-welfare provisions in the proposed federal Fairness for All Act, which rep-
resents a good-faith legislative effort to respect the interests of both LGBTQ and 
faith communities while advancing the government’s overriding interest in 
meeting the needs of vulnerable children. 

i .  the supreme court’s strong support for 
pluralism  

Even as it has advanced LGBTQ rights, the Supreme Court has repeatedly 
underscored the importance of religious freedom in our pluralistic republic. And 
it has strongly signaled that it will not countenance the use of governmental 
power to impose a particular view of marriage or sexuality. 

 

8. See Kathleen A. Brady, The Disappearance of Religion from Debates About Religious Accommoda-
tion, 20 LEWIS & CLARK L. REV. 1093, 1112 (2017) (“Moral pluralism is inevitable in a free so-
ciety, and it is an important good even when some of the viewpoints expressed are misguided, 
deeply mistaken, or even repugnant.”). 
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Consider the Court’s decision in Obergefell v. Hodges.9 There, the Court held 
that traditional religious and ideological beliefs about the sanctity of heterosex-
ual marriage could not be enshrined in the law to the exclusion of same-sex cou-
ples.10 “It demeans gays and lesbians for the State to lock them out of a central 
institution of the Nation’s society,” the Court reasoned.11 “Same-sex couples, 
too, may aspire to the transcendent purposes of marriage and seek fulfillment in 
its highest meaning.”12 Unlike the Court’s holding over fi�y years ago in Loving 
v. Virginia, which struck down an antimiscegenation law because it attempted to 
enforce invidious beliefs about “White Supremacy,”13 the Obergefell majority was 
at pains to emphasize that both the belief in traditional marriage and those who 
hold it are honorable. “Marriage, in their view, is by its nature a gender-differ-
entiated union of man and woman. This view long has been held—and contin-
ues to be held—in good faith by reasonable and sincere people here and through-
out the world.”14 The Court explained that “[m]any who deem same-sex 
marriage to be wrong reach that conclusion based on decent and honorable reli-
gious or philosophical premises, and neither they nor their beliefs are disparaged 
here.”15 The Court would never say that about beliefs or practices it deemed in-
vidious. The majority then concluded its primary analysis with assurances that 
it would protect religious liberties: 

Finally, it must be emphasized that religions, and those who adhere to 
religious doctrines, may continue to advocate with utmost, sincere con-
viction that, by divine precepts, same-sex marriage should not be con-
doned. The First Amendment ensures that religious organizations and 
persons are given proper protection as they seek to teach the principles 
that are so fulfilling and so central to their lives and faiths, and to their 
own deep aspirations to continue the family structure they have long 
revered. The same is true of those who oppose same-sex marriage for 
other reasons. In turn, those who believe allowing same-sex marriage is 
proper or indeed essential, whether as a matter of religious conviction or 
secular belief, may engage those who disagree with their view in an open 
and searching debate.16 

 

9. 576 U.S. 644 (2015). 

10. Id. at 680. 

11. Id. at 670. 

12. Id. 

13. 388 U.S. 1, 11-12 (1967). 

14. Obergefell, 576 U.S. at 657. 

15. Id. at 673. 

16. Id. at 679-80. 
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The Court did not specify what exactly “proper protection” for religious or-
ganizations and persons might entail, explicitly referencing only advocacy and 
teaching. Chief Justice Roberts, in his withering dissent, called out the weakness 
of the majority’s assurance: “The majority graciously suggests that religious be-
lievers may continue to ‘advocate’ and ‘teach’ their views of marriage. . . . The 
First Amendment guarantees, however, the freedom to ‘exercise’ religion. Omi-
nously, that is not a word the majority uses.”17 But the majority did not need to 
go further. Its recognition of the noninvidious nature of traditional beliefs about 
marriage—indeed, their “decent and honorable”18 pedigree—surely constituted 
recognition that such beliefs are protected not only while being advocated pri-
vately or in the public square, but also in their adherents’ lived reality through 
religious practices. In Christian Legal Society v. Martinez,19 the Supreme Court 
rejected the distinction between “status and conduct” in the context of sexual 
identity.20 Likewise, there is no coherent basis for a sharp distinction between 
the religious beliefs that constitute an individual’s or faith community’s identity 
and the religious practices that naturally flow from that identity and give it in-
carnate reality. True, beliefs may enjoy absolute protection while acts do not.21 
But nothing in Obergefell suggests that the Court will allow the effective suppres-
sion of religious beliefs about marriage through the suppression of venerable and 
longstanding faith-based practices. 

No Supreme Court decision since Obergefell calls this reading into serious 
question. Quite the contrary. In Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights 
Commission,22 the Court struck down the enforcement of a nondiscrimination 
law against a Christian cake-shop owner—the now-famous Jack Phillips—
whose sincere religious beliefs prevented him from creating a custom cake for a 
same-sex marriage ceremony.23 In his 7-2 majority opinion, Justice Kennedy 
noted the need to properly reconcile the tension between LGBTQ equality and 
First Amendment rights: 

 

17. Id. at 711 (Roberts, C.J., dissenting). 

18. Id. at 672 (majority opinion). 

19. 561 U.S. 661 (2010). 

20. Id. at 689. Christian Legal Society had argued “that it does not exclude individuals because of 
sexual orientation, but rather ‘on the basis of a conjunction of conduct and the belief that the 
conduct is not wrong.’” Id. (quoting Brief for Petitioner at 35-36, Christian Legal Soc’y v. Mar-
tinez, 561 U.S. 661 (2010) (No. 711183)). 

21. Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940) (holding that the First Amendment and 
the Fourteenth Amendment establish that “freedom to believe” is absolute but “freedom to 
act” is not because “[c]onduct remains subject to regulation for the protection of society”). 

22. 138 S. Ct. 1719 (2018). 

23. Id. at 1724. 



the case for creative pluralism in adoption and foster care 

251 

The case presents difficult questions as to the proper reconciliation of at 
least two principles. The first is the authority of a State and its govern-
mental entities to protect the rights and dignity of gay persons who are, 
or wish to be, married but who face discrimination when they seek goods 
or services. The second is the right of all persons to exercise fundamental 
freedoms under the First Amendment . . . .24 

Justice Kennedy also explained that “these disputes must be resolved with toler-
ance, without undue disrespect to sincere religious beliefs, and without subject-
ing gay persons to indignities when they seek goods and services in an open 
market.”25 

The Court’s holding in favor of Mr. Phillips ultimately rested on narrow 
grounds of objective inconsistency in the application of the nondiscrimination 
law and clear signs of subjective antireligious animus.26 Had members of the 
Colorado Civil Rights Commission hidden their contempt for his religious be-
liefs, the Court’s analysis might have been more difficult.27 But the fact remains 
that the Court overwhelmingly refused to allow the government to punish some-
one based on their religious beliefs and closely related practices regarding mar-
riage. By a large majority, the Court noted the need to find a “proper reconcilia-
tion” of competing legal “principles,” one rooted in the state’s power to protect 
LGBTQ persons and the other rooted in “fundamental freedoms under the First 
 

24. Id. at 1723. 

25. Id. at 1732. 

26. Id. at 1729-30. 

27. Members of the Colorado Civil Rights Commission went out of their way to publicly con-
demn and “disparage Phillips’ beliefs” regarding the requirements of his religion, with one 
commissioner denouncing his faith-based actions as “despicable” and comparing them to de-
fenses of slavery and genocide. Id. at 1729. The Court condemned such rhetoric and senti-
ments: 

To describe a man’s faith as “one of the most despicable pieces of rhetoric that peo-
ple can use” is to disparage his religion in at least two distinct ways: by describing 
it as despicable, and also by characterizing it as merely rhetorical—something in-
substantial and even insincere. The commissioner even went so far as to compare 
Phillips’ invocation of his sincerely held religious beliefs to defenses of slavery and 
the Holocaust. This sentiment is inappropriate for a Commission charged with the 
solemn responsibility of fair and neutral enforcement of Colorado’s antidiscrimina-
tion law—a law that protects against discrimination on the basis of religion as well 
as sexual orientation. 

Id. With the Court’s holding based on evidence of antireligious animus, arguably it would be 
easy for a subsequent Commission to evade Masterpiece’s holding by simply avoiding dispar-
aging statements, which would trigger more difficult legal questions. See Scardina v. Master-
piece Cakeshop, Inc., No. 19CV32214 (Colo. Dist. Ct. June 15, 2021) (fining the same Master-
piece Cakeshop owner a�er he refused to bake a cake celebrating a transgender woman’s 
gender transition where, notably, there was no evidence of antireligious animus). 
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Amendment.”28 With same-sex couples able to purchase wedding cakes at nu-
merous other locations from supportive bakers—and with Mr. Phillips being the 
vulnerable religious minority in this instance—the government’s need to in-
fringe his fundamental freedoms to advance the dignity interests of LGBTQ peo-
ple was attenuated.29 Professors William Eskridge and Robin Fretwell Wilson 
have commented that “[a]lthough staking out little new ground, Masterpiece 
stands as a call for greater respect for one another, a thicker pluralism where all 
can be true to who they are. . . . In many ways, Kennedy [in Masterpiece] sketches 
the outer boundaries of an acceptable legislative compromise.”30 

Analogous pluralism concerns were evident in Bostock v. Clayton County,31 
where the Court held that Title VII’s prohibition on sex discrimination in em-
ployment includes a prohibition on sexual-orientation and gender-identity dis-
crimination.32 By any measure, this was an enormous victory with far-reaching 
effects for LGBTQ persons. Yet, although the facts of the case did not implicate 
religious-liberty concerns, the Court went out of its way to acknowledge the 
“fear that complying with Title VII’s requirement . . . may require some employ-
ers to violate their religious convictions.”33 Seeking to assuage such fears with 
strong assurances of pluralism, the Court once again confirmed its commitment 
to the free exercise of religion: “We are also deeply concerned with preserving 
the promise of the free exercise of religion enshrined in our Constitution; that 
guarantee lies at the heart of our pluralistic society.”34 The Court then went on 
to list ways that the law protects religious interests in this area: Title VII’s “ex-
press statutory exception for religious organizations”;35 the First Amendment’s 
bar on “the application of employment-discrimination laws to claims concerning 
the employment relationship between a religious institution and its ministers”;36 
and the Religious Freedom Restoration Act’s (RFRA) operation “as a kind of 

 

28. Masterpiece, 138 S. Ct. at 1723. 

29. Id. at 1731 (“[G]overnment has no role in deciding or even suggesting whether the religious 
ground for Phillips’ conscience-based objection is legitimate or illegitimate.”). 

30. William N. Eskridge, Jr. & Robin Fretwell Wilson, Prospects for Common Ground: Introduction, 
in RELIGIOUS FREEDOM, LGBT RIGHTS, AND THE PROSPECTS FOR COMMON GROUND, supra 
note 3, at 1, 5. 

31. 140 S. Ct. 1731 (2020). 

32. Id. at 1754 (“In Title VII, Congress adopted broad language making it illegal for an employer 
to rely on an employee’s sex when deciding to fire that employee. We do not hesitate to rec-
ognize today a necessary consequence of that legislative choice: An employer who fires an 
individual merely for being gay or transgender defies the law.”). 

33. Id. at 1753-54. 

34. Id. at 1754. 

35. Id. 

36. Id. (citation and quotation marks omitted). 
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super statute” mandating strict scrutiny for all federal laws that substantially 
burden religious exercise.37 

While none of the employers in Bostock argued that “compliance with Title 
VII [would] infringe their own religious liberties in any way,” the Court noted 
that “other employers in other cases [could] raise free-exercise arguments that 
merit careful consideration.”38 In so doing, the Court appears to have issued a 
warning—delivered in an opinion by Justice Gorsuch, whose vigorous support 
for religious freedom is well known,39 and no doubt endorsed by the dissenting 
Justices—that religious interests will not simply be trampled by invocations of 
LGBTQ rights, for that would violate the religious liberty “guarantee [that] lies 
at the heart of our pluralistic society.”40 

With Justice Gorsuch seemingly more attuned to the concerns of religious 
dissenters than retired Justice Kennedy, and with Justice Barrett likely more ame-
nable to religious-liberty defenses than the late Justice Ginsburg,41 the Court’s 
assurances of pluralism in Obergefell are more salient now than ever. Indeed, the 
current Supreme Court is more likely to sympathize with the serious religious-
 

37. Id. 

38. Id. 

39. As both a Justice and a Tenth Circuit judge, Justice Gorsuch has joined or authored several 
opinions that express misgivings about the willingness of federal courts to curtail religious 
freedoms. See, e.g., Espinoza v. Mont. Dep’t of Revenue, 140 S. Ct. 2246, 2263 (2020) 
(Thomas, J., concurring) (arguing, joined by Justice Gorsuch, that the Establishment Clause 
resists incorporation against the states and that it merely protects states against the federal 
government’s imposition of an official religion and mandatory tithes rather than requiring 
complete state neutrality toward religion); S. Bay United Pentecostal Church v. Newsom, 140 
S. Ct. 1613, 1614 (2020) (mem.) (Kavanaugh, J., dissenting) (arguing, joined by Justice Gor-
such, that the Court should grant in full the application for injunctive relief to allow attend-
ance indoors at houses of worship to resume without limitation during the COVID-19 pan-
demic); Little Sisters of the Poor Home for the Aged v. Burwell, 799 F.3d 1315, 1317 (10th Cir. 
2015) (mem.) (Hartz, J., dissenting) (stating, joined by then-Judge Gorsuch, that the 
healthcare law at issue substantially burdened free exercise of religion), vacated per curiam No. 
15-105 (U.S. May 16, 2016); Hobby Lobby Stores v. Sebelius, 723 F.3d 1114, 1153-54 (10th Cir. 
2013) (Gorsuch, J., concurring) (stating that the Religious Freedom Restoration Act “does 
perhaps its most important work in protecting unpopular religious beliefs, vindicating this 
nation’s long-held aspiration to serve as a refuge of religious tolerance”). 

40. Bostock, 140 S. Ct. at 1754. 

41. See Eugene Volokh, Opinion: Supreme Court Nominee Neil Gorsuch on Religious Freedom, WASH. 
POST (Jan. 31, 2017), https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017
/01/31/supreme-court-nominee-neil-gorsuch-on-religious-freedom [https://perma.cc
/5DEX-3LKH ] (discussing Justice Gorsuch’s analysis of free exercise as an irrevocable civil 
liberty in Yellowbear v. Lampert, 741 F.3d 48 (10th Cir. 2014)); Mark Sherman, Barrett Could Be 
Ginsburg’s Polar Opposite on Supreme Court, AP NEWS (Sept. 27, 2020), https://apnews.com
/article/ruth-bader-ginsburg-us-supreme-court-courts-gun-politics-antonin-scalia-726bd0
316cd646927b93137575c92966 [https://perma.cc/D5S7-7GV9] (stating that Justice Barrett 
“looks to conservative Justice Antonin Scalia . . . and not Ginsburg[] on matters of law”). 
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liberty concerns expressed by the Obergefell dissenters than the more cautious 
views of the majority, though it is unlikely that the Court would ever overturn 
the holding itself. 

Some have characterized the Court’s approach to addressing conflicts be-
tween religious and LGBTQ rights as one of “live and let live,” especially when 
it comes to religious beliefs about marriage.42 If that is indeed what the Court is 
striving toward, how does that work as a practical matter in sensitive contexts 
like adoption and foster care, where private religious agencies’ beliefs about mar-
riage directly conflict with government prohibitions on discrimination based on 
sexual orientation and gender identity? 

The Supreme Court provided a partial answer in Fulton v. City of Philadel-
phia.43 In Fulton, the Court considered whether the city of Philadelphia violated 
the First Amendment when it ended the centuries-long work of Catholic Social 
Services (CSS) to find foster parents for vulnerable children. The case arose from 
a newspaper report. When a reporter asked whether the organization would 
place a foster child with a same-sex couple, a CSS leader explained that Catholic 
teachings would prevent him from doing so. Although no same-sex couple had 
ever been turned away, and despite CSS’s willingness to direct such a “couple to 
one of the more than 20 other agencies in the City” that currently work with 
same-sex couples,44 the Mayor and City Council of Philadelphia condemned 
CSS as discriminatory and terminated its contract to provide foster-care services. 
The Third Circuit upheld the City’s actions, rejecting CSS’s First Amendment 
claims.45 

The Supreme Court unanimously reversed. Noting CSS’s long and continu-
ous history of benevolent service to needy children “while holding to [its] be-
liefs” and related policies that “marriage is a sacred bond between a man and a 
woman,”46 the Court held that the City’s actions violated the Free Exercise 
Clause. The Court first deferred to CSS’s assertion that certification of same-sex 
couples as foster parents would constitute an endorsement of their relationships, 
rejecting the City’s contrary assertion. “As an initial matter,” the Court reasoned, 
“it is plain that the City’s actions have burdened CSS’s religious exercise by put-

 

42. Chris Stewart & Gene Schaerr, Why Conservative Religious Organizations and Believers Should 
Support the Fairness for All Act, 46 J. LEGIS. 134, 137-38 (2019). 

43. 141 S. Ct. 1868 (2021). 

44. Id. at 1875. 

45. See Fulton v. City of Philadelphia, 922 F.3d 140, 165 (3d Cir. 2019), rev’d, 141 S. Ct. 1868 (2021). 

46. Fulton, 141 S. Ct. at 1875. 
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ting it to the choice of curtailing its mission or approving relationships incon-
sistent with its beliefs.”47 The Court then turned to whether the City’s nondis-
crimination requirement was religiously neutral and generally applicable and 
thus entitled to deferential treatment under Employment Division, Department of 
Human Resources of Oregon v. Smith.48 The majority rejected the City’s argument 
that while acting in its managerial role, the government “should enjoy greater 
leeway under the Free Exercise Clause when setting rules for contractors than 
when regulating the general public.”49 Instead, the Court found that the City’s 
policies were not generally applicable under Smith because of “a system of indi-
vidual exemptions, made available . . . at the ‘sole discretion’ of” City officials.50 
The City’s actions were thus subject to “the strictest scrutiny.”51 

Applying that standard, the Court made quick work of the City’s asserted 
compelling interests. “The question,” the Court instructed, drawing from its ju-
risprudence under RFRA, “is not whether the City has a compelling interest in 
enforcing its non-discrimination policies generally, but whether it has such an 
interest in denying an exception to CSS.”52 It did not. The Court noted that ex-
cluding CSS, which works to bring more foster families into the system, would 
not advance the City’s asserted interest in maximizing the number of foster fam-
ilies.53 That le� the City’s interest in the principle of LGBTQ nondiscrimination 
to ensure “equal treatment of prospective foster parents and foster children.”54 
The Court acknowledged “that this interest is a weighty one, for ‘[o]ur society 
has come to the recognition that gay persons and gay couples cannot be treated 
as social outcasts or as inferior in dignity and worth.’”55 But although never ac-
tually used, the existence “of a system of exceptions under the contract under-
mines the City’s contention that its nondiscrimination policies can brook no de-
partures.”56 “The City offers no compelling reason why it has a particular interest 
in denying an exception to CSS while making them available to others.”57 The 
City’s actions, therefore, failed strict scrutiny. 

 

47. Id. at 1876. 

48. Id. at 1876-77; see Emp. Div., Dep’t of Hum. Res. of Or. v. Smith, 494 U.S. 872 (1990). 

49. Fulton, 141 S. Ct. at 1878. 

50. Id. 

51. Id. at 1881. 

52. Id. 

53. Id. at 1881-82. 

54. Id. at 1882. 

55. Id. (quoting Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1727 (2018)). 

56. Id. 

57. Id. 
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The decision in Fulton can be read narrowly, to be sure. A�er all, Justice Alito, 
concurring in the judgment and joined by Justices Thomas and Gorsuch, sug-
gested that all the City had to do was eliminate the provision giving officials dis-
cretion to make exceptions to the nondiscrimination rule and it could evade the 
entire holding.58 But with Justices Thomas, Alito, and Gorsuch ready to overrule 
Smith immediately and resurrect strict scrutiny in all cases,59 and with at least 
three others deeply concerned about Smith’s viability (though unsure of its re-
placement),60 those seeking an easy end run around Fulton are likely to be dis-
appointed. The Court’s concluding statements belie that hope: 

As Philadelphia acknowledges, CSS has “long been a point of light in the 
City’s foster-care system.” . . . CSS seeks only an accommodation that 
will allow it to continue serving the children of Philadelphia in a manner 
consistent with its religious beliefs; it does not seek to impose those be-
liefs on anyone else. The refusal of Philadelphia to contract with CSS for 
the provision of foster care services unless it agrees to certify same-sex 
couples as foster parents cannot survive strict scrutiny, and violates the 
First Amendment.61 

Once again, the Court’s language was not that of regretful tolerance of nox-
ious beliefs, speech, or conduct as the price of upholding First Amendment val-
ues, but of respect and accommodation. In praising CSS and its worthy efforts, 
the Court essentially rejected the notion that CSS’s policy materially harms any-
one. 

The jurisprudential line starting from Obergefell’s assurances of dignity for 
both sides of the marriage debate and concluding in Fulton is clear. When it 
comes to religious beliefs and venerable practices related to marriage, the Court 
appears very unlikely to allow one side of the debate to use the power of govern-
ment to anathematize the other by “treat[ing them] as social outcasts or as infe-
rior in dignity and worth.”62 The City in Fulton sought to make CSS an outcast 

 

58. Id. at 1887 (Alito, J., concurring in the judgment). 

59. Id. at 1888. 

60. Id. at 1882-83 (Barrett, J., joined by Kavanaugh, J., concurring) (citing textual arguments 
against Smith and stating, “it is difficult to see why the Free Exercise Clause—lone among the 
First Amendment freedoms—offers nothing more than protection from discrimination”); id. 
at 1926 (Gorsuch, J., concurring) (“Smith failed to respect this Court’s precedents, was mis-
taken as a matter of the Constitution’s original public meaning, and has proven unworkable 
in practice.”). 

61. Id. at 1882 (quoting the City’s merits brief). 

62. Id. at 1882 (quoting Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1727 
(2018)). 
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and the Court unanimously said no. At least in this fraught arena, a gritty but 
respectful pluralism will be the Court’s most probable approach. 

ii .  the need for creative pluralism  

The Supreme Court’s endorsement of pluralism as an important aspect of its 
LGBTQ rights decisions underscores two realities. First, conflicts over beliefs 
about marriage, family, gender, and sexuality are o�en deep, irreconcilable, and 
enduring. They are not going away.63 Second, while the Supreme Court cannot 
rewrite every law to reconcile these conflicts, it is unlikely to allow one side of 
this religious/ideological conflict to use the force of law to conclusively impose 
its will on the other. 

The first point seems obvious. Secular accounts of sexual orientation and 
gender identity conceive of those traits as fundamental aspects of individual 
identity and autonomy that the law must vigorously protect.64 In this view, to 
permit discrimination against LGBTQ persons in important areas of our shared 
public life is to countenance harm against a vulnerable minority. By contrast, 
many faith traditions affirm that gender identity is a divinely ordained attribute, 
and that sexual activity is moral only within the bonds of marriage between a 
husband and wife.65 Few conservative faith communities now seek to impose 
 

63. Andrew Koppelman, Gay Rights, Religious Accommodations, and the Purposes of Antidiscrimina-
tion Law, 88 S. CAL. L. REV. 619, 626 (2015) (“Both gay people and religious conservatives seek 
space in society wherein they can live out their beliefs, values, and identities. As with the old 
religious differences that begot the Establishment Clause of the First Amendment, each side’s 
most basic beliefs entail that the other group is in error about moral fundamentals and that 
the other’s entire way of life, predicated on that error, ought not to exist.” (footnote omitted)). 

64. See, e.g., Obergefell v. Hodges, 576 U.S. 644, 661 (2015) (“Only in more recent years have 
psychiatrists and others recognized that sexual orientation is both a normal expression of hu-
man sexuality and immutable.” (citing Brief of the American Psychological Ass’n et al. as 
Amici Curiae in Support of Petitioners at 7-17, Obergefell, 576 U.S. 644 (Nos. 14-556, 14-562, 
14-571, 14-574))). 

65. See, e.g., CATECHISM OF THE CATHOLIC CHURCH ¶ 2333, https://www.vatican.va/archive
/ENG0015/__P84.HTM [https://perma.cc/UHQ9-PUD6] (“Everyone, man and woman, 
should acknowledge and accept his sexual identity. Physical, moral, and spiritual difference 
and complementarity are oriented toward the goods of marriage and the flourishing of family 
life. The harmony of the couple and of society depends in part on the way in which the com-
plementarity, needs, and mutual support between the sexes are lived out.”); CATECHISM OF 

THE CATHOLIC CHURCH ¶ 2393, https://www.vatican.va/archive/ENG0015/__P88.HTM 
[https://perma.cc/5A9D-MWW2] (“By creating the human being man and woman, God 
gives personal dignity equally to the one and the other. Each of them, man and woman, should 
acknowledge and accept his sexual identity.”); The First Presidency and Council of the Twelve 
Apostles of The Church of Jesus Christ of Latter-day Saints, The Family: A Proclamation to the 
World, CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS (Sept. 23, 1995), 
https://abn.churcho�esuschrist.org/study/scriptures/the-family-a-proclamation-to-the-

https://abn.churcho%E2%80%80esuschrist.org/study/scriptures/the-family-a-proclamation-to-the-world/the-family-a-proclamation-to-the-world?lang=eng
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those views through the law. A�er Obergefell, the battle over full legal recognition 
of same-sex unions appears to be over. But conservative faith communities do 
insist that the law respect their longstanding right both to hold and practice their 
dissenting religious beliefs. They further insist on not being stigmatized as irra-
tional bigots, excluded from public life, stripped of their jobs, or denied the abil-
ity to participate with other groups in performing vital charitable works as they 
have since before this nation was founded.66 

So there is work to do. Fortunately, finding ways to live in respectful peace 
despite profound differences is the unique genius of America. For centuries, 
Americans have sought to balance the twin imperatives of maintaining civic or-
der and affording freedom to individuals and groups with diverse belief systems 
and identities. We have not always gotten the balance right, but we have not 
given up either. In this effort, it has been essential to recognize that protections 
for personal identity and freedom must include, but also go beyond, the lone 
individual. Securing the right of individuals to live out their private and personal 
lives is critical, but so is securing the freedom of individuals to gather and asso-
ciate in communities of meaning and belonging.67 Notably, the fight for legal 
recognition of same-sex unions was not merely an individualist movement. It 
was also a demand for legal and social respect for diverse families and for the 

 

world/the-family-a-proclamation-to-the-world?lang=eng [https://perma.cc/48WU-
6KQK] (stating that “marriage between a man and a woman is ordained of God,” and that 
“[a]ll human beings—male and female—are created in the image of God. Each is a beloved 
spirit son or daughter of heavenly parents, and, as such, each has a divine nature and destiny. 
Gender is an essential characteristic of individual premortal, mortal, and eternal identity and 
purpose.”). 

66. See, e.g., Fulton, 141 S. Ct. at 1884-85 (Alito, J., concurring) (describing the Catholic Church’s 
centuries-old commitment of time and money to care for orphaned and abandoned children). 

67. Gathering into civil associations has been an important feature of American life since at least 
the early-nineteenth century. Tocqueville described that tendency in these terms: 

Americans of all ages, of all conditions, of all minds, constantly unite. Not only do 
they have commercial and industrial associations in which they all take part, but 
also they have a thousand other kinds: religious, moral, [intellectual], serious ones, 
useless ones, very general and very particular ones, immense and very small ones; 
Americans associate to celebrate holidays, establish seminaries, build inns, erect 
churches, distribute books, send missionaries to the Antipodes; in this way they 
create hospitals, prisons, schools. If, finally, it is a matter of bringing a truth to light 
or of developing a sentiment with the support of a good example, they associate. 
Wherever, at the head of a new undertaking, you see in France the government, 
and in England, a great lord, count on seeing in the United States, an association. 

3 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 896 (Eduardo Nolla ed., James T. 
Schleifer trans., bilingual ed. 2010) (1835) (footnote omitted). See generally JOHN D. INAZU, 
LIBERTY’S REFUGE: THE FORGOTTEN FREEDOM OF ASSEMBLY (2012) (detailing the history and 
significance of the First Amendment right to peaceably assemble). 

https://abn.churcho%E2%80%80esuschrist.org/study/scriptures/the-family-a-proclamation-to-the-world/the-family-a-proclamation-to-the-world?lang=eng
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right to participate equally in an institution of profound social meaning.68 Sim-
ilarly, the fight to preserve religious freedom in America has not merely been a 
struggle for the individual’s right to quietly pray at home or in a chapel or to 
express a religious opinion on the street corner. It has also been a struggle to 
maintain—in the face of powerful social, political, economic, and legal pres-
sures—the freedom and autonomy of faith communities that are essential to the 
identity formation and freedom of millions of Americans. No respectful peace is 
possible without protection for the unique place and role of America’s faith com-
munities. “[R]eligious liberty has little substance if those who join together in 
churches are not free to manage their ecclesiastical affairs as they choose.”69 

Justice Holmes once said that “a page of history is worth a volume of logic.”70 
What is at issue in the culture wars over traditional religious beliefs and LGBTQ 
interests is new in detail, but not new in nature. Our history of learning to re-
spect religious diversity is analogous and instructive. The United States has long 
sought to accommodate diverse faith communities with fundamentally different 
religious beliefs—communities that for centuries had intractable and even vio-
lent conflicts. Religious clashes of various sorts—Episcopalian v. Baptist, 
Protestant v. Catholic, Christian v. Jew—were common and o�en intense in early 
American history.71 During one such conflict in 1838, the Governor of Missouri 
issued a literal extermination order against members of The Church of Jesus 
Christ of Latter-day Saints: They were to be driven out of the state by any means 
required or, if necessary, exterminated.72 

From those conflicts and our imperfect but persistent efforts to accommo-
date religious diversity, a deep consensus emerged that although irreconcilable 
theological beliefs and practices may be grounds for intense disagreement and 

 

68. See, e.g., Douglas Laycock, Liberty and Justice for All, in RELIGIOUS FREEDOM, LGBT RIGHTS, 

AND THE PROSPECTS FOR COMMON GROUND, supra note 1, at 24, 27 (“Same-sex couples claim 
the right to participate in the social institution of civil marriage and to live their lives as couples 
in public as well as in private.”). 

69. MARK DEWOLFE HOWE, THE GARDEN AND THE WILDERNESS: RELIGION AND GOVERNMENT IN 

AMERICAN CONSTITUTIONAL HISTORY 86 (1965). 

70. N.Y. Tr. Co. v. Eisner, 256 U.S. 345, 349 (1921). 

71. Such conflicts o�en found their way into law. See, e.g., N.C. CONST. of 1776, art. XXXII 
(amended 1835, 1861) (permitting only Protestants to hold office); Mitchell v. Helms, 530 U.S. 
793, 828 (2000) (plurality opinion) (stating the Blaine Amendment’s thinly veiled purpose 
and effect was to bar federal aid to Catholic schools); B.H. Hartogensis, Denial of Equal Rights 
to Religious Minorities and Non-Believers in the United States, 39 YALE L.J. 659, 672 (1930) (stat-
ing that until 1851, Maryland required all officeholders to declare a belief in the Christian re-
ligion, though Jews had been exempted since 1826). 

72. See EDWIN BROWN FIRMAGE & RICHARD COLLIN MANGRUM, ZION IN THE COURTS: A LEGAL 

HISTORY OF THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, 1830-1900, at 74 (1988) 
(describing Governor Boggs’s infamous extermination order). 
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debate, they are not a justification for denying basic rights. Hence, the first clause 
of the First Amendment forbids Congress from establishing a national religion 
or church.73 The government cannot create religious tests or deny equal protec-
tion of the law based on religious belief or affiliation.74 Secular employers cannot 
discriminate against employees based on religion, while religious employers re-
tain the right to use religious hiring criteria.75 Individuals have the right to join 
any faith community that will have them or to start their own.76 Religious 
groups have the freedom to define themselves and their beliefs, including to de-
termine who qualifies as a believer and thereby a member of the group.77 Reli-
gious groups can also hire and fire their own religious officials for essentially any 
reason.78 And faith communities cannot be barred from building houses of wor-
ship on their property absent important reasons,79 or excluded from participat-
ing in public programs on equal terms with other groups.80 

 

73. U.S. CONST. amend. I, cl. 1. 

74. See id. art. VI (ban on religious tests for federal office); Torcaso v. Watkins, 367 U.S. 488, 495 
(1961) (extending the ban on religious tests to state government); Church of the Lukumi 
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 532 (1993) (“At a minimum, the protections 
of the Free Exercise Clause pertain if the law at issue discriminates against some or all religious 
beliefs or regulates or prohibits conduct because it is undertaken for religious reasons.”). 

75. See 42 U.S.C. §§ 2000e-1(a), 2000e-2(a) (2018); C.R. Div., Religious Land Use and Institution-
alized Persons Act, U.S. DEP’T OF JUST. (Oct. 15, 2020), https://www.justice.gov/crt/religious-
land-use-and-institutionalized-persons-act [https://perma.cc/P6WS-VBAH] (“[T]he 
RLUIPA prohibits zoning and landmarking laws that substantially burden the religious exer-
cise of churches or other religious assemblies absent the least restrictive means of furthering 
a compelling governmental interest.”). 

76. See Christopher C. Lund, In Defense of the Ministerial Exception, 90 N.C. L. REV. 1, 71 (2011) 
(“[T]o be voluntary, religious liberty has to include two distinct rights—a right to join and 
right to leave.”). 

77. See Watson v. Jones, 80 U.S. (13 Wall.) 679, 728-29 (1871) (“The right to organize voluntary 
religious associations to assist in the expression and dissemination of any religious doctrine, 
and to create tribunals for the decision of controverted questions of faith within the associa-
tion, and for the ecclesiastical government of all the individual members, congregations, and 
officers within the general association, is unquestioned.”); id. at 733 (placing beyond civil 
power “a matter which concerns . . . the conformity of the members of the church to the 
standard of morals required of them”). 

78. See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. Equal Emp. Opportunity Comm’n, 
565 U.S. 171, 194-95 (2012) (holding that the ministerial exception “ensures that the authority 
to select and control who will minister to the faithful—a matter ‘strictly ecclesiastical’—is the 
church’s alone”) (footnote omitted). 

79. See 42 U.S.C. § 2000cc(a) (2018). 

80. See Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024 (2017); Espi-
noza v. Montana Dep’t of Revenue, 140 S. Ct. 2246, 2261 (2020). 
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These and other legal protections for religious freedom secure not only the 
right to hold and perpetuate diverse religious beliefs individually and in com-
munities, but also the conditions for a vibrant religious pluralism. People of rad-
ically different faiths now live together in harmony. Formerly unthinkable 
friendships across religious lines are now common and deep—not because peo-
ple stopped caring profoundly about religious differences, but because they have 
agreed to disagree on such matters and to find common ground on others. Reli-
gious pluralism is not just an American article of faith. It is an article of peace.81 

There are important lessons in this history for the effort to find solutions to 
our perpetual conflicts over diverse conceptions of marriage, family, gender, and 
sexuality. One lesson is that the present quest to legally enforce ideological dom-
ination is futile and destructive. Total dominance for either side is impossible. 
While progressive beliefs about sexuality and gender identity are certainly as-
cendant, tens of millions of Americans still understand these matters in terms of 
traditional religious beliefs that define their identities and lives. Those people 
and beliefs are not going to disappear, the hopes of some advocates notwith-
standing. And, as argued above, the Supreme Court has strongly signaled that it 
will not allow one side to crush the other. If true, then a creative pluralism is the 
only feasible way to establish peace between seemingly warring religious and 
LGBTQ factions. 

iii .  the architecture of creative pluralism  

The architecture of pluralism is not complex, but it does require an under-
standing that different spaces involve different values and thus require different 
legal approaches. I believe there are at least three such spaces.82 First, in public 
spaces, LGBTQ nondiscrimination norms should generally prevail. These are 
spaces that history and tradition consider open and available to everyone, in-
cluding government institutions and public accommodations.83 Targeted excep-
tions in cases of true religious hardship may be necessary in unique situations 
 

81. See Andrew Koppelman, The Joys of Mutual Contempt, in RELIGIOUS FREEDOM, LGBT RIGHTS, 
AND THE PROSPECTS FOR COMMON GROUND, supra note 3, at 111, 111-12 (stating that despite 
past “loathing of one another’s theologies,” “[c]oexistence has largely been achieved in the 
religious sphere” due to respect for basic rights). 

82. The following descriptions merely provide a thumbnail sketch. This Essay does not attempt 
to provide a full account of pluralism and its legal implications and challenges. 

83. See Joseph William Singer, Public Rights, 38 L. & HIST. REV. 621, 622 (2020) (“William Black-
stone characterized any business that was open to the public as a ‘common calling’ with a 
moral obligation to serve anyone who came in requesting goods or services.”); cf. Amalga-
mated Food Emps. Union Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 319 (1968) 
(holding that a privately owned shopping center was the functional equivalent of a public 
space, and thus the public could exercise their First Amendment rights there). 
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like Masterpiece, but they should be narrow and relatively rare in a genuinely 
public space. Second, in private and sacred spaces, which are zones of family, faith, 
and individual-identity formation, personal and religious autonomy should gen-
erally prevail. Families, friendships, houses of worship, religious schools, reli-
gious charities, and other religious organizations are examples.84 In those spaces, 
nondiscrimination norms should generally give way to personal and religious-
autonomy norms. Third, in hybrid spaces—shared spaces where public interests 
intersect with private or sacred interests—both nondiscrimination norms and 
autonomy norms should have legitimate but not absolute sway.85 This hybrid 
zone requires prudent line drawing to secure fair and durable solutions. 

The particularly sensitive context of adoption and foster care illustrates how 
a pluralistic approach to hybrid spaces might work in practice. Many religious 
adoption and foster-care agencies should be understood as hybrid (or shared) 
spaces. They are not truly public and thus should not be subject to broad and 
invasive regulation—as religious organizations, they are entitled to substantial 
autonomy. But because they willingly receive public funding for the specific pur-
pose of serving vulnerable children and the families adopting and fostering 
them, and because the state has a strong interest in securing the safety and best 
interests of vulnerable children, they are not strictly private spaces either. 

Because this is shared space implicating both sacred and secular values, 
sweeping demands for ideologically pure outcomes should be avoided. In these 
conflict-laden zones, simplistic invocations of “public money, public values” fail 
to capture a deeper reality.86 The tenor and holding of the Supreme Court’s de-
cision in Fulton accurately suggest that far more is at issue, and that the Court 

 

84. See Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984) (finding a right to intimate association 
by reasoning that the courts “have long understood as implicit in the right to engage in activ-
ities protected by the First Amendment a corresponding right to associate with others in pur-
suit of a wide variety of political, social, economic, educational, religious, and cultural ends”); 
see also Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-day Saints v. 
Amos, 483 U.S. 327, 342-43 (1987) (Brennan, J., concurring) (“We are willing to countenance 
the imposition of such a condition because we deem it vital that, if certain activities constitute 
part of a religious community’s practice, then a religious organization should be able to require 
that only members of its community perform those activities.”); NAACP v. Alabama, 357 U.S. 
449, 466 (1958) (recognizing the right of people to associate together privately for expressive 
purposes). 

85. The decision in Fulton can be read as addressing competing demands in a hybrid or shared-
space context. See supra notes 43-62 and accompanying text. 

86. For an example of such an invocation, see Noam Scheiber, Labor Dept. Moves to Expand Reli-
gion Exemption for Hiring and Firing, N.Y. TIMES (Aug. 15, 2019), https://www.nytimes.com
/2019/08/15/business/economy/religion-exemption-hiring-firing.html [https://perma.cc
/2UAY-93AQ] (“Jennifer C. Pizer, the law and policy director of Lambda Legal, an L.G.B.T. 
advocacy group, said the law had long held that the government could not deny public bene-
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will not allow blanket defunding of religious adoption agencies as the penalty 
for refusing to abandon deeply held religious beliefs. 

American law has never demanded wholesale abandonment of constitutional 
rights as the price of receiving public money.87 For example, the government 
cannot demand (and never has) that a church become a place of public accom-
modation in exchange for accepting security grants to protect worshippers from 
violent attacks. Nor may it demand the abandonment of religious doctrines it 
dislikes or the hiring of unwanted clergy as the price of public money. Respect 
for religious freedom and autonomy is itself a preeminent public value—the first 
right in the First Amendment.88 That said, the notion that public money cannot 
come with any public strings whatsoever is untenable. No principle of law enti-
tles a religious organization to receive public money unconditionally.89 The work 
of religious adoption and foster-care agencies is no exception. Absolutist asser-
tions of nondiscrimination or religious freedom will not lead to reasonable set-
tlements and should thus be avoided. 

Instead, in seeking pluralistic solutions to conflicts, both sides should focus 
on accommodating three primary dignitary and liberty interests in the foster-
care and adoption spaces. First and foremost are the interests of vulnerable chil-
dren and the imperative need for as many qualified adoption and foster agencies 
as feasible to serve as many children as possible. The humanitarian needs in this 
context are compelling, indeed wrenching.90 Second, prospective LGBTQ par-
ents—like all others—have a substantial interest in a fair opportunity to adopt or 

 

fits to people who have discriminatory views—such as Christians who assert that their reli-
gious beliefs forbid homosexual relationships. But organizations have no similar entitlement 
to federal contracts. Historically, Ms. Pizer said, ‘If you want to work for the public, with 
public money, you have to be willing to employ the public.’”). 

87. See Kathleen M. Sullivan, Unconstitutional Conditions, 102 HARV. L. REV. 1413, 1415-17 (1989); 
see also id. at 1415 (“The doctrine of unconstitutional conditions holds that government may 
not grant a benefit on the condition that the beneficiary surrender a constitutional right, even 
if the government may withhold that benefit altogether. It reflects the triumph of the view 
that government may not do indirectly what it may not do directly over the view that the 
greater power to deny a benefit includes the lesser power to impose a condition on its re-
ceipt.”). 

88. See U.S. CONST. amend. I. 

89. Sullivan, supra note 87, passim (discussing theories for when government may properly con-
dition receipt of money on relinquishing certain rights). 

90. See, e.g., Editorial Board, Opinion, The Crisis in Foster Care, WASH. POST (Jan. 11, 2020), https:
//www.washingtonpost.com/opinions/the-crisis-in-foster-care/2020/01/11/81caa67e-33f6-
11ea-a053-dc6d944ba776_story.html [https://perma.cc/6F9W-R5NH] (“An acute shortage 
of foster parents has produced a cohort of vulnerable children, many with drug-addicted par-
ents, who are sent away, sometimes out of state, to live in juvenile detention centers, shelters 
and group homes. In those inhospitable institutions, where some guiltless teenagers grow up 
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foster children and to receive the benefits of government aid appropriated for 
that purpose. Third, religious adoption and foster-care agencies have a substan-
tial interest in continuing to help vulnerable children find adoptive and foster 
parents in a manner consistent with their sincere religious beliefs. 

All these interests can be vindicated—not perfectly or absolutely, but sub-
stantially and fairly—through a nuanced pluralist approach. The federal Fairness 
for All Act (FFA Act), dra�ed by lawyers and advocates for both LGBTQ rights 
groups and conservative faith communities, is one good-faith attempt at such an 
approach and a possible model.91 With respect to adoption and foster care, the 
FFA Act would (1) prioritize the needs of society’s vulnerable children by max-
imizing the likelihood that they will find suitable and loving homes; (2) protect 
the right of qualified LGBTQ couples to claim federal financial assistance in 
adopting or fostering children; and (3) safeguard the right of religious adoption 
agencies to be faithful to their own religious beliefs and standards concerning 
traditional marriage.92 

The FFA Act responds to the “national deficit in the number of adoptive and 
foster parents and the private agencies qualified to serve these children.”93 Ne-
gotiators94 decided that vulnerable children would fare better if families and pri-
vate agencies of all types continued to contribute to the adoption and foster-care 
systems. To that end, the bill expresses a national policy that “guarantee[s] the 
equal treatment of qualified families seeking to offer foster care or adoption and 
an equal respect for the diversity of private agencies, including religious agen-
cies, that provide adoption and foster care services.”95 Its overarching goal is to 
serve children by encouraging diversity among adoption and foster-care provid-
ers. As Representative Christ Stewart, the bill’s sponsor, has explained, “[c]los-

 

behind barbed wire and in the company of convicted criminals, their chances of thriving are 
scant.”). 

91. H.R. 1440, 117th Cong. (2021). I was directly involved in the years-long, confidential negoti-
ations between conservative religious groups and LGBTQ rights groups that ultimately led to 
the FFA Act. Statements here about policy priorities are my own interpretations based on that 
involvement. 

92. The FFA Act goes beyond the holding in Fulton by attempting to create an entire pluralistic 
framework for adoption and foster care, one that would respect the legitimate interests of 
children, LGBTQ couples, traditional religious couples, and religious adoption and foster-
care agencies. In addressing Philadelphia’s wholesale exclusion of Catholic Social Services, 
Fulton never purported to provide a comprehensive solution to these complex conflicts and 
needs. See Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1887 (2021) 

93. Id. (providing for the insertion of § 610(a)(2) into the Civil Rights Act of 1964). 

94. This knowledge arises from the author’s personal involvement in private negotiations about 
the bill. 

95. Id. (providing for the insertion of § 610(a)(6) into the Civil Rights Act of 1964). 
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ing down private agencies because of their religious standards reduces the num-
ber of agencies providing child welfare services.”96 Likewise, “[e]xcluding same-
sex couples as adoptive or foster-care parents reduces the number of available 
homes for needy children.”97 Dogmatic approaches, in other words, ultimately 
harm vulnerable children. The FFA Act “seeks to protect children by avoiding 
these conflicts wherever possible”98 by expanding the pool of qualified families 
who desire to adopt and foster children. 

The FFA Act’s approach turns on the essential distinction between direct and 
indirect funding. Public funding that flows directly from the federal government 
to the states and then to private agencies comes with significant conditions, in-
cluding LGBTQ-nondiscrimination requirements.99 But public funding that 
flows to a private agency as the result of personal choices by prospective adoptive 
or foster parents justifiably carries fewer restrictions because of the intervening 
choices of individual beneficiaries. This approach, which has been refined over 
federal administrations of both parties, is known as “Charitable Choice” and has 
enjoyed success in other important contexts.100 The FFA Act’s indirect-funding 
alternative provides religious agencies with far greater freedom and flexibility to 
serve children and families consistent with the dictates of their respective faiths. 

To operationalize the direct/indirect funding distinction, the FFA Act creates 
a new funding program.101 Qualified families and individuals would receive a 
certificate entitling them to certain adoption and foster-care services.102 All states 
receiving federal funding for adoption and foster care would be required to par-
ticipate in the certificate program, and no state could deny a certificate because 
of a couple’s LGBTQ status.103 That certificate could then be used at whatever 
adoption and foster-care agency the couple chooses—thereby promoting greater 
diversity in private agencies, including those specializing in serving LGBTQ cou-
ples—with only three exceptions.104 
 

96. Stewart & Schaerr, supra note 42, at 185. 

97. Id. at 185-86. 

98. Id. at 186. 

99. H.R. 1440 § 3 (providing for the insertion of § 610(b) into the Civil Rights Act of 1964, which 
would bar discrimination “in the course of performing an adoption, foster care, or related 
service . . . against a prospective parent or a child because of . . . sexual orientation, or gender 
identity” in directly funded programs under the FFA). 

100. See Off. of Faith-Based & Cmty. Initiatives, Charitable Choice: The Facts, WHITE HOUSE, PRES. 

GEORGE W. BUSH ARCHIVES, https://georgewbush-whitehouse.archives.gov/government
/�ci/guidance/charitable.html [https://perma.cc/X4RK-8V7G]. 

101. H.R. 1440 § 3. 

102. Id. (providing for the insertion of § 610(c)(1) into the Civil Rights Act of 1964). 

103. Id. (providing for the insertion of § 610(c)(2)(B), (c)(3) into the Civil Rights Act of 1964). 

104. Id. (providing for the insertion of § 610(d)(1)-(d)(2) into the Civil Rights of 1964). 



the yale law journal forum November 5, 2021 

266 

First, a private adoption or foster-care agency could decline to accept a cer-
tificate, thereby avoiding the requirements that come with accepting federal 
money.105 But if it did so, the agency would have to provide a reasonable referral 
to another adoption agency in the area that would accept the certificate and per-
form the federally subsidized services.106 The state would be required to ensure 
that there is at least one qualified provider of adoption or foster-care placement 
services for every qualified individual seeking such services.107 This would en-
sure that everyone is ultimately served by an agency that is suited to their needs, 
but that no agency would be forced to act against its religious beliefs. It is likely 
that private agencies specializing in serving the unique needs of LGBTQ parents 
would quickly arise under this regime. Second, if a religious agency accepted a 
certificate, but later discovered that performing adoption or foster-care services 
would violate its religious beliefs, that agency could “facilitate a mutually volun-
tary referral” so long as it did not “unreasonably delay or disrupt the adoption 
or foster care evaluation and placement process.”108 Third, any agency could ter-
minate a relationship with a certificate holder “who [made] a material misrepre-
sentation of fact that the prospective parent knew or should have known that the 
agency specifically requested.”109 

Additional provisions would safeguard the integrity of religious agencies. 
State and local governments could not deny them the opportunity to participate 
in the certificate program.110 Agencies would have the right to reasonable pay-
ment for services performed in reliance on a certificate.111 And no state could 
suspend or deny a religiously affiliated adoption or foster-care agency its license 
or certification because of its religious teachings or practices.112 

Through these and other creative means, the FFA Act would use a pluralism 
model to advance the government’s compelling interest in expanding the num-
ber of families who could adopt or foster children, while also reasonably recon-
ciling equal treatment for LGBTQ couples with the free-exercise rights of reli-
gious agencies, both of which are essential to securing adoptive and foster 
parents for needy children. 

 

105. Id. (providing for the insertion of § 610(d)(1)(A) into the Civil Rights Act of 1964). 

106. Id. (providing for the insertion of § 610(d)(1)(A) into the Civil Rights Act of 1964). 

107. Id. (providing for the insertion of § 610(c)(2)(A)(vi) into the Civil Rights Act of 1964). 

108. Id. (providing for the insertion of § 610(d)(1)(B) into the Civil Rights Act of 1964). 

109. Id. (providing for the insertion of § 610(d)(2) into the Civil Rights Act of 1964). 

110. Id. (providing for the insertion of § 610(c)(2)(B)(i) into the Civil Rights Act of 1964). 

111. Id. (providing for the insertion of § 610(c)(2)(B)(ii) into the Civil Rights Act of 1964). 

112. Id. (providing for the insertion of § 1107(b)(3) into the Civil Rights Act of 1964). 
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iv.  religious accommodation and its discontents  

Not everyone believes in pluralism or accommodating dissenting religious 
views. In her bracing essay for this Collection, Louise Melling of the American 
Civil Liberties Union (ACLU) frankly advocates for government to impose a sec-
ular orthodoxy in matters of marriage, family, gender and sexuality.113 She ar-
gues against any accommodation of traditional religious beliefs and practices—
even those at the very heart of a religious organization—when they conflict with 
the enforcement of progressive sexual and gender norms through nondiscrimi-
nation, contraception, and abortion laws. 

She is explicit about the reasons underlying her view: The culture around 
the traditional husband-wife-children family undergirds a dangerous “trope,” a 
“Leave it to Beaver mythical archetype” steeped in sexual oppression and rac-
ism.114 As diverse family forms have acquired legal protection and social ac-
ceptance despite that trope, Melling sees grave peril in the ongoing belief of 
many faith communities “that children need both a mother and father; [and] 
that men and women on average bring different gi�s to the parenting enter-
prise.”115 These allegedly pernicious beliefs and related religious practices induce 
religious institutions not to recognize same-sex marriage, religious schools to 
insist that teachers comply with their traditional religious teachings about mar-
riage and sexuality, religious wedding vendors to resist catering same-sex mar-
riages, and religious adoption agencies to object to placing children with same-
sex couples.116 They also generate opposition to contraception and abortion 
mandates.117 

Melling rejects religious exemptions because they accommodate opposition 
to the changes in family norms and law of the last fi�y years. It would be one 
thing, she argues, if all religious exemptions did was “create a quiet enclave to 
which some people may retreat to live according to religious values no longer 
enshrined in the law”118—presumably out of sight and without place or voice in 
our democracy. The problem, in her view, is that the goal of religious exemptions 
is ultimately political: “It is to contest the very change in family norms that the 

 

113. Louise Melling, Religious Exemptions and the Family, 131 YALE L.J.F. 275 (2021). 

114. Id. at 275. 

115. Id. at 278 (quoting Brief Amicus Curiae of United States Conference of Catholic Bishops in 
Support of Respondents and Supporting Affirmance at 9, Obergefell v. Hodges, 576 U.S. 644 
(2015) (Nos. 14-556, 14-562, 14-571, 14-574) (quoting Sherif Girgis, Robert P. George & Ryan 
T. Anderson, What Is Marriage?, 34 HARV. J.L. & PUB. POL’Y 245, 263 (2011)). 

116. Id. at 278-79. 

117. Id. at 279-80 

118. Id. at 290. 
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laws and policies being challenged aim to advance, and ultimately undermine 
and overturn the gains of the last half century for diverse family formula-
tions.”119 Exemptions are therefore problematic, according to Melling, because 
they “keep alive a very public debate about the legitimacy of the new norms and 
the morality of those they protect.”120 In her view, they are an illegitimate ex-
pression of dissent from the new orthodoxy. 

It follows that the freedom to hold, practice, and perhaps even “debate” tra-
ditional religious beliefs about marriage, family, gender, and sexuality consti-
tutes an existential threat to those who hold and practice different beliefs. That, 
in Melling’s view, creates a moral and legal imperative to suppress—to the extent 
reasonably possible through expansive, exception-less nondiscrimination and 
contraception/abortion-access laws—those who religiously dissent from these 
new norms. 

Much could be written in response to Melling’s forceful argument, but in this 
limited context, five points must suffice. 

First, Melling deserves credit for honesty and clarity. She confirms the fears 
of religious traditionalists that for groups like the ACLU and their academic sup-
porters, the point of expansive LGBTQ nondiscrimination rights is not “live and 
let live” pluralism, but rather the enforcement of new family norms and the sup-
pression of traditional ones. Traditionalists once used the law to impose their 
beliefs on sexual minorities. Now that social and political winds have changed, 
Melling would argue, progressive advocates should likewise use state power to 
impose their beliefs on religious traditionalists. Turnabout is fair play. In taking 
this harsh line, Melling opens further the growing ri� with LGBT advocates who 
support pluralist approaches. She rightly notes that Professors William Eskridge 
and Andrew Koppelman—two of the intellectual godfathers of the marriage-
equality movement whose arguments also prevailed in the seminal Bostock deci-
sion121—support approaches to LGBTQ rights that include religious exemp-
tions.122 

 

119. Id. 

120. Id. at 290-91. 

121. William N. Eskridge Jr. & Andrew M. Koppelman, Brief Supporting Employees as Amici Cu-
riae, Bostock v. Clayton Cnty., 140 S. Ct. 1731 (2020) (Nos. 17-1618, 17-1623, 18-107). 

122. See Melling, supra note 113, at 286 n.55 (“Some prominent proponents of LGBTQ+ rights, 
such as William Eskridge and Andrew Koppelman, call for compromise on questions of ex-
emptions.”); accord WILLIAM N. ESKRIDGE JR. & CHRISTOPHER R. RIANO, MARRIAGE EQUAL-

ITY: FROM OUTLAWS TO IN-LAWS 699-700 (2020) (“To make any progress, leaders and staff 
of conservative religious- and gay-rights groups would at some point need to sit down to-
gether and start the process of creating common ground based upon a Golden Rule attitude 
where each group appreciates the core needs of the others. . . . [B]oth groups of Americans 
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Second, the factual premise of Melling’s argument is false. There is no tradi-
tionalist cabal working to take the law or culture back to the dark days of cover-
ture. There is no effort to preclude women from working in any profession, to 
force them to be mothers and homemakers (with or without men), or to make 
ordinary contraception unlawful. Who would vote for such laws? Anyone? Pin-
prick objections to contraception mandates that some believe include abortifa-
cients (including drugs like Plan B) are hardly a threat to new family norms. 
Hobby Lobby objected to just four of twenty contraceptive drugs in its Supreme 
Court battle,123 and in the years since the Court’s narrow holding in Hobby Lobby, 
there has been no corporate stampede to follow suit. Granting a contraception-
coverage exemption to an order of celibate Catholic nuns who care for the elderly 
poor124 is hardly a threat to progressive family norms.125 Similarly, overwhelm-
ing majorities of Americans favor the right of LGBTQ persons to have a job and 
a place to live and to enjoy public services like everyone else.126 And it is very 
unlikely that the decision in Obergefell faces serious risk, despite its contested 

 

need to understand that an expansive, subjective understanding of harm is neither constitu-
tionally acceptable nor socially productive in our pluralist polity.”); ANDREW KOPPELMAN, GAY 

RIGHTS VS. RELIGIOUS LIBERTY?: THE UNNECESSARY CONFLICT (2020). 

123. Burwell v. Hobby Lobby Stores, 573 U.S. 682, 691 (2014) (“The owners of the businesses have 
religious objections to abortion, and according to their religious beliefs the four contraceptive 
methods at issue are abortifacients.”). 

124. Little Sisters of the Poor Saints Peter & Paul Home v. Pennsylvania, 140 S. Ct. 2367 (2020). 

125. As for abortion and its legality, that is obviously different because it engages the philosophical 
and legal question of what constitutes human life and when it is morally licit to terminate it. 
The same is true for “emergency contraceptives” like Plan B, drugs that some sincerely believe 
(rightly or wrongly) induce abortions. Moreover, forcing religious people and their faith-
based organizations to provide or pay for abortion despite profound religious objections to 
taking innocent human life is a recipe for intense conflict beyond anything seen thus far. 

126. Tim Fitzsimmons, Majority of Americans Back LGBTQ Protections—But Support Is Sliding, NBC 

NEWS (Mar. 26, 2019, 7:57 AM EST), https://www.nbcnews.com/feature/nbc-out/majority-
americans-back-lgbtq-protections-support-sliding-n987156 [https://perma.cc/LHF8-
MMNV] (“A majority of Americans across every state and almost every demographic support 
LGBTQ nondiscrimination protections . . . .”); Associated Press, Poll Says Majority of Young 
Americans Support LGBT Rights, PBS NEWSHOUR (Aug. 9, 2016, 8:23 AM EST), 
https://www.pbs.org/newshour/nation/poll-says-majority-young-americans-support-lgbt-
rights [https://perma.cc/2JDT-7D4J] (reporting a GenForward survey finding that “92 per-
cent of young adults support HIV and AIDS prevention, 90 percent support equal employ-
ment, and 80 percent support LGBT adoption. Across racial and ethnic groups, broad major-
ities support training police on transgender issues, government support for organizations for 
LGBT youth[,] and insurance coverage for transgender health issues”). 
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reasoning;127 in any event, public opinion now strongly supports same-sex mar-
riage.128 And is there really a need to legally persecute the exceedingly rare and 
o�en-vilified cake baker or florist who religiously objects to participating in a 
same-sex wedding while happily serving LGBTQ customers in many other 
ways?129 Does this truly present a material threat to the fabric of civil-rights laws 
or new family norms? Outsized fears of irredentist cultural forces cannot justify 
authoritarian approaches to antidiscrimination, reproductive, and family law. 

Notably, many of the cases Melling cites are not from the public realm.130 
The LGBTQ teachers at risk of losing their jobs are not working at the local pub-
lic high school, as Melling rightly notes.131 They are working at religious schools 
with sincerely held religious doctrines about marriage and sexuality. Religious 
schools have an imperative and stewardship to teach and model their religious 
beliefs. No one who works for a Catholic or Orthodox Jewish school—much less 
at a religious organization like a church or synagogue—should be surprised that 
they are required to live the faith’s sexual ethic, and the law has no business in-
terfering in such religious decisions. Likewise, no one should be surprised that 
CSS provides adoption and foster-care services in a manner consistent with 
Catholic beliefs about marriage. Because these and similar settings are predom-
inantly religious in nature, the government lacks the compelling interest neces-
sary to enforce secular family norms that run directly contrary to millennia-old 
religious beliefs and practices.  
 

127. Jeff Taylor, How Safe Is Gay Marriage? Advocates Fear Increasingly Conservative Court, NBC 
News (Oct. 6, 2020, 1:48 PM EST), https://www.nbcnews.com/feature/nbc-out/fight-
against-gay-marriage-still-alive-well-u-s-advocates-n1242272 [https://perma.cc/3GR2-
LXWR] (“When it comes to the Obergefell v. Hodges decision, Paul Smith, a professor at 
Georgetown Law School, said, ‘There are a number of reasons why even a very conservative 
court is probably not going to overrule it.’”). 

128. Walter Olson, Gay Marriage Is Here to Stay, Even with a Conservative Court, WALL ST. J. (July 
8, 2018, 2:22 PM EST), https://www.wsj.com/articles/gay-marriage-is-here-to-stay-even-
with-a-conservative-court-1531074136 [https://perma.cc/3T7L-93XN]; Dan Avery, Support 
for Gay Marriage Reaches All-Time High, Survey Finds, NBC NEWS (Oct. 21, 2020, 12:23 AM 
EST), https://www.nbcnews.com/feature/nbc-out/support-gay-marriage-reaches-all-time-
high-survey-finds-n1244143 [https://perma.cc/CNT5-P259] (stating that seventy percent of 
Americans support same-sex marriage, including fi�y percent of Republicans). 

129. Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719, 1720-21 (2018); Arlene’s 
Flowers, Inc. v. Washington, 138 S. Ct. 2671, 2671-72 (2018) (vacating judgment and remand-
ing to the Washington Supreme Court in light of Masterpiece Cakeshop). Would not the Amer-
ican Civil Liberties Union—if not now, then twenty-five years ago—defend the Jewish florist 
who did not want to participate in a Christian wedding, on the ground that no one should be 
forced to participate in a religious ceremony? 

130. Melling, supra note 113, at 277-80. 

131. See Starkey v. Roman Cath. Archdiocese of Indianapolis, Inc., 496 F. Supp. 3d 1195 (S.D. Ind. 
2020) (firing a guidance counselor at a Roman Catholic school operating under the direction 
of the Archdiocese of Indianapolis for entering a same-sex marriage). 
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Third, Melling repeatedly insinuates that white racism is a basis for tradi-
tional family culture, an accusation intended to bolster the argument for denying 
religious accommodations for traditional family beliefs. But traditional, hetero-
sexual marriage is the overwhelming norm for people of all races on all conti-
nents, and has been for millennia. To suggest that it is inherently a front for 
racism is untenable. Melling’s intersectional reach for racism is a rhetorical move 
to tap into the law’s strict opposition to racial discrimination, as opposed to its 
more flexible approach to matters of sex. Yet as explained above, in the context 
of traditional religious beliefs and practices pertaining to marriage, the Supreme 
Court has rejected the racial analogy. On the contrary, as noted above, the Ober-
gefell majority affirmed that such religious beliefs are “honorable.”132 Likewise, 
the unanimous Fulton Court described Catholic adoption and foster-care agen-
cies, which are underwritten by the same beliefs, as “a point of light.”133 And the 
Supreme Court has recently held that with respect to teachers and workers per-
forming important religious functions, religious schools have an absolute con-
stitutional right to make employment decisions based on adherence to such be-
liefs134—a right rooted in yet another unanimous Supreme Court decision.135 
The Court is not buying the notion that the so-called Beaver trope is invidious 
like racism or that LGBTQ-nondiscrimination norms are of the same severity as 
claims for racial nondiscrimination. 

This underscores a closely related fourth and broader point. Regardless of 
the academic merits of Melling’s anti-exemption argument, whether based in the 
racism analogy or other normative claims, the Supreme Court appears to have 
rejected it and instead adopted a pluralistic approach to sensitive cases involving 
religious hardship. The choice is not between exemptions and no exemptions. It 
is between legislative exemptions worked out in careful compromises or consti-
tutional exemptions imposed by the courts. This is consistent with a key doctri-
nal basis of the Court’s sexual-rights cases: “[C]hoices central to personal dig-
nity and autonomy[] are central to the liberty protected by the Fourteenth 
Amendment.”136 Beliefs and practices about marriage are certainly central to the 
dignity of millions of religious believers, as the Obergefell Court recognized.137 

 

132. Obergefell v. Hodges, 576 U.S. 644, 672 (2015). 

133. Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1882 (2020) (quoting the City’s merits brief). 

134. Our Lady of Guadalupe School v. Morrissey-Berru, 140 S. Ct. 2049, 2055 (2020). 

135. Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 565 U.S. 171, 188 (2012). 

136. Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 851 (1992). 

137. See Obergefell, 576 U.S. at 656-57 (“The lifelong union of a man and a woman always has 
promised nobility and dignity to all persons, without regard to their station in life. Marriage 
is sacred to those who live by their religions . . . .”). 
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Fi�h, Melling’s anti-exemption approach makes political compromise im-
possible. In 2015, Utah, among the nation’s most religiously conservative states, 
forged a compromise on LGBTQ rights and religious liberty in what became 
known as the “Utah Compromise.”138 Neither side was perfectly happy, but both 
sides got much of what they needed. Just as important, the Utah Compromise 
sparked a new era of goodwill. Support for LGBTQ nondiscrimination rights in 
Utah is now equal to that of Vermont and greater than every other state but New 
Hampshire.139 By contrast, the hardline, no-exemption approach of the federal 
Equality Act140—rejecting the accommodationist model of the Employment 
Nondiscrimination Act,141 which had religious exemptions and was strongly 
supported by the LGBTQ community for decades—has resulted in stalemate.142 
As of this writing, despite Democratic majorities in Congress and a Democratic 
President, the Equality Act appears to lack even fi�y votes in the Senate, much 
less the sixty needed to overcome a filibuster.143 LGBTQ persons lack basic pro-
tections in many states. The way forward for LGBTQ-nondiscrimination rights 
lies in pluralistic compromises that protect key LGBTQ rights while also respect-
ing the dignity and rights of religious believers and their institutions.144 

 

138. See Antidiscrimination and Religious Freedom Amendments, UTAH CODE ANN. §§ 34A-5-
106(1), 57-21-5(1) (West 2021)); How Utah’s Compromise Could Serve as a Model for Other States, 
NPR MORNING EDITION (June 1, 2016, 5:07 AM EST), https://www.npr.org/2016/06/01
/480247305/how-the-utah-compromise-could-serve-as-a-model-law-for-other-states 
[https://perma.cc/9SQU-LQM8]. 

139. Daniel Greenberg, Emma Beyer, Maxine Najle, Oyindamola Bola, Robert P. Jones, Americans 
Show Broad Support for LGBT Nondiscrimination Protections, PRRI (Mar. 12, 2019) 
https://www.prri.org/research/americans-support-protections-lgbt-people [https://perma
.cc/8FWX-EZMR] (reporting that seventy-seven percent of Utahans support LGBTQ non-
discrimination rights). 

140. Equality Act, H.R. 5, 117th Cong. § 1107 (2021) (“The Religious Freedom Restoration Act of 
1993 (42 U.S.C. 2000bb et seq.) shall not provide a claim concerning, or a defense to a claim 
under, a covered title, or provide a basis for challenging the application or enforcement of a 
covered title.”). 

141. See, e.g., Employment Nondiscrimination Act of 2013 § 6, S. 815, 113th Cong. (“Makes this 
Act inapplicable to corporations, associations, educational institutions or institutions of learn-
ing, or societies exempt from the religious discrimination provisions of the Civil Rights Act 
of 1964 (thereby establishing a religious employer’s exemption).”). 

142. See Chris Johnson, Equality Act, Contorted as a Danger by Anti-LGBTQ Forces, Is All But Dead, 
WASH. BLADE (May 20, 2021), https://www.washingtonblade.com/2021/05/20/equality-act-
contorted-by-anti-lgbtq-opponents-as-a-threat-is-essentially-dead [https://perma.cc/2KXY
-ZCP4]. Although the FFA Act has not moved in Congress either, the point is that broad 
LGBTQ rights bills with no religious accommodations likely cannot pass.  The path forward 
for LGBTQ rights is through pluralistic compromises like the FFA Act. 

143. Id. 

144. Rejecting compromise models, Melling argues that abortion exemptions have failed to bring 
peace. See Melling, supra note 113, at 291. But in the case of abortion, the most divisive social 
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As a concluding comment, Melling notes that her essay “may be cast as an-
other piece that casts those of deep religious conviction as bigots.”145 If so, that 
would be accurate, and increasingly par for the course among the culture war’s 
total-victory battalion. What is notable is not one more distorted caricature of 
traditional marriage beliefs and practices as akin to racism, but the frank will-
ingness to embrace the real implication of that distortion. If traditional religious 
beliefs and practices regarding marriage are indeed like racism, as Melling’s Es-
say contends, then they are evil and dangerously antidemocratic—and thus, to 
the maximum extent permitted within a liberal democracy, they merit legal and 
cultural suppression so as to protect LGBTQ persons from the “dignitary and 
stigmatic harm” they cause.146 People and institutions who hold such beliefs and 
engage in such practices must change or become legal and social pariahs. Is there 
any other implication? A more certain recipe for injustice and perpetual conflict 
would be hard to imagine. 

We can and must do better. The Supreme Court's words in Obergefell may 
well be the best response to Melling’s essay and to others who sincerely hold such 
views: “Many who deem same-sex marriage to be wrong reach that conclusion 
based on decent and honorable religious or philosophical premises, and neither 
they nor their beliefs are disparaged here.”147 Recognition of the implications of 
this undoubtedly true statement is the first step on the path forward. 

conclusion  

Religious conservatives and LGBTQ progressives are o�en at odds. Neither 
group is going away, and neither will abandon its fundamental ideological and 
religious commitments. LGBTQ rights have broad support, including from the 
Supreme Court, but so do the rights of religious people and institutions to main-
tain their own beliefs and practices surrounding family and sexuality. With the 
Supreme Court increasingly protective of religious liberty, Obergefell’s stated 
commitment to pluralism in this tense area is now more salient than ever. 

So I return to my opening question: Can we live with and accommodate di-
vergent beliefs about marriage, family, gender, and sexuality? As a practical mat-
ter, we have no choice. In the interest of respect and peace, it is past time to take 
seriously our nation’s commitment to ideological and religious pluralism. The 
Supreme Court seems to be demanding just that, which means prudent policy 

 

issue in the last fi�y years, peace is relative. Failure to provide religious and conscience ex-
emptions from abortion mandates would be politically explosive. 

145. Id. at 293. 

146. Id. at 285. 

147. Obergefell v. Hodges, 576 U.S. 644, 672 (2015). 
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makers should seek reasonable accommodations and protections for both sides 
rather than domination for one. The FFA Act represents one good-faith effort to 
use pluralism to reconcile diverse rights in the challenging adoption and foster-
care space, and in many other areas of the law. No doubt there are other creative, 
fair, and durable solutions to these standoffs. Though imperfect to both sides, 
pluralistic solutions can accommodate competing interests and are far better 
than winner-take-all measures that foment perpetual, destructive conflict. 
 
Alexander Dushku is an attorney in private practice in Salt Lake City, Utah. For over 
25 years he has represented diverse religious organizations in matters related to religious 
liberty. He was one of the chief negotiators for the 2015 Utah statute balancing religious 
freedom and LGBTQ rights. The views expressed here are his own and not necessarily 
those of his clients. 
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