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ABSTRACT. In the past two years, the Supreme Court has invalidated two major executive-
branch initiatives — the termination of the Deferred Action for Childhood Arrivals (DACA) policy
and the addition of a citizenship question to the census—as arbitrary and capricious. Many have
cast Chief Justice Roberts’s decisive votes and opinions in these cases as efforts to protect the
Court’s public standing by skirting political controversy. Taken on their own terms, however, the
opinions seem less about keeping the Court out of the political thicket and more about pushing
the Trump Administration into it. And that use of arbitrariness review as a judicial backstop for
political accountability is an important jurisprudential development in its own right. For dec-
ades, the Court has understood arbitrariness review mainly as a check against bureaucratic blun-
ders, lawlessness, and political interference with agency expertise. But in the DACA and census
cases, a narrow majority refashioned this form of review as a tool for forcing an administration to
pay the appropriate political price for its discretionary choices.

Through close and context-laden readings of these back-to-back opinions, I surface the “ac-
countability-forcing” form of arbitrariness review that they employ and draw out its significance.
Between the two cases, the Roberts-led majority identified three kinds of agency explanations
that should be rejected or disfavored on political-accountability grounds: post hoc explanations,
buck-passing explanations, and pretextual explanations. Standing alone, these new rules (and
new justifications for old ones) have important consequences. But if the shift toward an account-
ability-centric vision of arbitrariness review continues, it could also lead to renovations of several
other administrative-law doctrines—including narrowing the carve-outs from judicial review,
undermining the remedy of “remand without vacatur,” and empowering courts to discount agen-
cies’ fallback justifications for their choices.

After laying out the accountability-forcing turn in the Court’s recent cases and sketching its
possible ramifications, I consider several grounds for doubt about its propriety and efficacy.
Some of these objections, I conclude, have real force. Still, none debunks the core insight that I
take to underlie Roberts’s approach: The reasoned explanation requirement can sometimes be
deployed not only to ensure rationality and legality in the workings of the administrative state,
but to vindicate democratic, political checks on the executive branch as well.
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REASONED EXPLANATION

INTRODUCTION

According to a familiar picture, the President and his administration are
held accountable in two parallel ways: legally and politically. Legal accountabil-
ity comes largely from judicial review under the Administrative Procedure Act
(APA), which authorizes courts to set aside agency actions that are “arbitrary”
or otherwise unlawful.! Political accountability operates through a much more
diffuse set of mechanisms—the risk of the President’s ouster at the next elec-
tion, the sting of public criticism, the loss of political capital, the burdens of
congressional oversight, and more.> Unlike arbitrariness review, these political
checks impose no defined “test.” But they ensure that agency actions are public-
ly acceptable, not just legally permissible, or at least that the decisionmakers
bear consequences if their decisions are not.

Courts engaged in arbitrariness review under the APA have always been
aware of the parallel channel of political accountability, but they have not tradi-
tionally viewed it as their concern. Under the classic conception, the court’s job
is to ensure that an agency’s decision was “based on a consideration of the rele-
vant factors” and did not involve a “clear error of judgment.”® Such review pro-
tects the public from bureaucratic blunders, legal violations, and (more contro-
versially) political interference with agency expertise.* No doubt the
mechanisms of political accountability loom in the background of this process,
just as judicial review looms in the background of politics.® And if the APA re-

1. 5 US.C. §706(2)(A) (2018). Although the President’s own actions are not subject to APA
review, see Franklin v. Massachusetts, 505 U.S. 788, 796 (1992), much (if not most) of the
President’s power lies in his influence over the decisions of the various agencies that report
to him. See Lisa Manheim & Kathryn A. Watts, Reviewing Presidential Orders, 86 U. CHI. L.
REV. 1743, 1750-74 (2019).

2. See, e.g., Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2335 (2001) (de-
scribing the various incentives for a President to respond to popular opinion); see also Aziz
Z. Huq, Removal as a Political Question, 65 STAN. L. REV. 1, 53-54 (2013) (describing agencies’
various forms of accountability to Congress).

3. Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971); see 5§ U.S.C.
§ 706(2)(A).

4. See, e.g., JOHN F. MANNING & MATTHEW C. STEPHENSON, LEGISLATION AND REGULATION
914-21 (3d ed. 2017); Jody Freeman & Adrian Vermeule, Massachusetts v. EPA: From Politics
to Expertise, 2007 SUP. CT. REV. 51, 87-92.

5. Most notably, the existence of alternative, political checks on agency action forms part of the
case for judicial deference and humility. See, e.g., Chevron U.S.A. Inc. v. Nat. Res. Def.
Council, Inc., 467 U.S. 837, 866 (1984) (“[FJederal judges—who have no constituency—
have a duty to respect legitimate policy choices made by those who do.”); Mark Seidenfeld,
The Irrelevance of Politics for Arbitrary and Capricious Review, 9o WASH. U. L. REV. 141, 159
(2012) (similar).
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quires an agency to facilitate or entertain public input on the front end of its
decisionmaking process, courts will enforce those procedural requirements.®
But when it comes to reviewing the agency’s ultimate policy choice, under this
classic conception, a court need not concern itself with any parallel, political
process that the same agency action might (or might not) also have set in mo-
tion.

I argue here that the Supreme Court’s recent decisions have begun to turn
away from this “parallel lines” understanding of political accountability and ar-
bitrariness review and toward a markedly different one. Under the emerging
model, ensuring robust political accountability is itself a central concern of arbi-
trariness review, alongside (or perhaps ahead of) ensuring the substantive
soundness or political neutrality of agency decisions. Accordingly, courts can
and should use arbitrariness review to force an administration into explaining
itself in ways that facilitate, rather than frustrate, the natural political repercus-
sions of its choices. Borrowing a page from “political process theory” in consti-
tutional law, courts applying this approach will give agencies relatively broad
substantive deference—deference based, in part, on the executive branch’s
greater political accountability —but they will guard against efforts to clog and
manipulate the very channels of political accountability themselves.”

My argument rests on two cases, both decided in the Court’s past two
Terms, that suggest a new embrace of this “accountability-forcing” conception
of arbitrariness review.® The first and more central is Department of Homeland

6. See 5 US.C. § 553 (2018) (laying out rulemaking procedures); infra note 187 (discussing the
relevance of the notice-and-comment process to political accountability).

7. See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938) (suggesting “more ex-
acting judicial scrutiny” of “legislation which restricts those political processes which can
ordinarily be expected to bring about repeal of undesirable legislation,” including “restraints
upon the dissemination of information”); JOHN HART ELY, DEMOCRACY AND DISTRUST: A
THEORY OF JUDICIAL REVIEW 73-104 (1980). I will sometimes speak of “the executive
branch,” rather than of “agencies” generally, because the main cases I discuss all concern ex-
ecutive-branch agencies. The argument’s application to independent agencies raises distinct
issues that I do not take up here.

8. Although the Court’s apparent embrace of this role is new (and raises a host of new issues),
I am hardly the first to challenge or complicate the “parallel lines” picture sketched above.
For starters, then-Professor Elena Kagan’s defense of presidential administration offered an
alternative vision of hard-look review “centered on the political leadership and accountabil-
ity provided by the President.” Kagan, supra note 2, at 2380; see infra notes 168-174 (discuss-
ing how the Court’s recent cases may vindicate that vision). More recently, Kathryn Watts
has argued that treating broadly “political” considerations as valid grounds for agency ac-
tion, but requiring that these factors be openly disclosed, would facilitate “greater political
accountability” by making these influences known to the public. Kathryn A. Watts, Propos-
ing a Place for Politics in Arbitrary and Capricious Review, 119 YALE L.]. 2, 42-45 (2009); see also
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Security v. Regents of the University of California, in which the Court invalidated
the Trump Administration’s rescission of the Deferred Action for Childhood
Arrivals (DACA) policy.’ Read closely and in context, I will argue, Regents re-
flects an overriding concern to ensure that the Trump Administration could not
rescind DACA without paying the appropriate political price. That is why the
Court stressed that the administration had rested its decision on a mistaken
claim of legal compulsion, rather than an avowed exercise of discretion. And
that is why, when the administration did offer grounds for rescinding DACA
based on immigration policy, the Court refused to entertain them. Unless the
administration was forced to start over, the Court worried, “the public” would
be denied the opportunity to “respond fully and in a timely manner to [the
administration’s] exercise of authority.”'® While the Court sought to ground
that concern in “foundational principle[s] of administrative law,”"" its explicit
use of arbitrariness review as a tool for enforcing political accountability is
nearly unprecedented.

And the Court’s express appeal to that value is “nearly” unprecedented —
rather than completely so—only because it had pointed in the same direction in

infra notes 162-168 (discussing related ideas). Mark Seidenfeld has likewise argued that
“there is a role for judicial review to facilitate proper operation of the political arena” by de-
manding reasoned explanations for agency actions —not in order to make political influences
transparent, as Watts suggests, but in order to inform the public of “the likely concrete im-
plications” of the agency’s decision. Seidenfeld, supra note s, at 160, 197. Lisa Schultz Bress-
man has made a related argument based on congressional monitoring in particular. See Lisa
Schultz Bressman, Procedures as Politics in Administrative Law, 107 COLUM. L. REV. 1749, 1781-
83 (2007). An overlapping body of commentary argues that the Court’s decision in Motor
Vehicle Manufacturers Ass’n of the United States, Inc. v. State Farm Mutual Automobile Insurance
Co., 463 U.S. 29 (1983), might be explained by implicit political-accountability concerns. See
infra note 166. Kevin Stack has argued that the longstanding rule limiting judicial review to
an agency’s contemporaneous rationale could best be justified as a safeguard of political ac-
countability. See infra note 98 and accompanying text. And Daniel Hemel and Aaron Nielson
have defended an important line of cases in the D.C. Circuit in part on the basis of their con-
tribution to political accountability as well. See infra notes 154-157. Finally, several others
have made related observations about the benefits of notice-and-comment rulemaking (alt-
hough, as I will explain, that process has generally been understood as a means of making
agencies responsive to public input on the front end, not as a means of subjecting them to
political accountability on the back end). See infra note 187. While the analysis of arbitrari-
ness review that I develop here is distinct from those offered in these various works (and my
argument that the Court has moved toward this conception rests on cases postdating them),
it is indebted to all of them.

9. 140 S. Ct. 1891 (2020). As noted above, I served as co-counsel for some of the respondents
in this case. The views expressed here are solely my own.

10. Id. at1909.
n  Id
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Department of Commerce v. New York the year before.'> There the Court re-
buffed the Secretary of Commerce’s attempt to add a citizenship question to the
2020 census, reasoning that his only avowed rationale for that choice (better
enforcement of the Voting Rights Act) was pretextual. An obvious problem
with pretextual justifications is that they can frustrate judicial review. But the
Court framed the problem more broadly than that: “The reasoned explanation
requirement of administrative law,” it said, “is meant to ensure that agencies
offer genuine justifications for important decisions, reasons that can be scruti-
nized by courts and the interested public”'® By disabling the agency from relying
on a pretext for purposes of judicial review, therefore, the Court was also pro-
tecting the distinct, political channel of accountability that runs from the agen-
cy to the public at large. Again, no prior case had construed the office of the
“reasoned explanation requirement” —an implied corollary of a court’s obliga-
tion to review for arbitrariness —to extend so far.

I have referred to “the Court” throughout the last two paragraphs, but of
course the pivotal figure in this turn is actually its Chief Justice, John Roberts.
Roberts authored the 5-4 opinions in both cases; he was the only member of
the majority to rely solely on his pretext theory in Department of Commerce; and
he was the least obvious member of the majority in Regents as well.'* Many
have cast Roberts’s aisle-crossing votes in these high-stakes cases as essentially
political —as marks of his “institutionalism,” meaning roughly his concern to
protect the public reputation and perceived neutrality of the Court."® It is cer-
tainly possible that Roberts’s approach to these cases was motivated by a desire
to skirt political controversy and burnish the reputation of the institution he
leads. But taking his opinions in Regents and Department of Commerce on their

12. 139 S. Ct. 2551 (2019).
13.  Id. at 2575-76 (emphasis added).

14. This is apparent from the Regents oral argument, see generally Transcript of Oral Argument,
Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891 (2020) (No. 18-587);
from the fact that Roberts alone had previously accepted the substantive adequacy of the
Commerce Secretary’s justification in Department of Commerce, see infra notes 176-183 and ac-
companying text; and from his presumed vote to hold the related Deferred Action for Par-
ents of Americans (DAPA) policy unlawful in 2016, see United States v. Texas, 136 S. Ct. 2271
(per curiam), aff g by an equally divided court Texas v. United States, 787 F.3d 733 (5th Cir.
2015).

15.  See, e.g., Jennifer M. Chacén, The Inside-Out Constitution: Department of Commerce v. New
York, 2019 Sup. CT. REV. 231, 268; Michael J. Klarman, The Supreme Court, 2019 Term—
Foreword: The Degradation of American Democracy—and the Court, 134 HARV. L. REV. 1, 253
(2020); John O. McGinnis, What Does the Chief Justice Maximize?, LAW & LIBERTY (July o,
2020), https://lawliberty.org/what-does-the-chief-justice-maximize  [https://perma.cc
JZWT3-ZJR]].
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own terms, they seem less about keeping the Court out of the political thicket
and more about pushing the Trump Administration into it. They reflect a vi-
sion of courts as political ombudsmen —one might even say umpires —who will
rarely second-guess the executive branch’s policy judgments themselves, but
who will police the reason-giving process to ensure that the public has a fair
opportunity to evaluate and respond to those same decisions. '®

And one need not be naive about Roberts’s possible motivations in these
cases to think that this vision, taken at face value, matters. For one thing, it
now has a significant foothold in the law.'” Whatever brought them about, the
Court’s opinions in Regents and Department of Commerce will require lower
courts to reckon with the role of political accountability in arbitrariness review
in new ways. By the same token, they also lend new weight to arguments of the
same kind in future cases before the Court itself. And even assuming a good bit
of motivated reasoning on Roberts’s part, it is always revealing how a person,
once motivated to reach some result, goes about convincing himself or herself
of its soundness. Here, Roberts zeroed in on political accountability as a central
concern of arbitrariness review. With a majority of the Court keen to rein in
perceived excesses of the administrative state, and Roberts continuing to wield
the assignment power (albeit not necessarily the swing vote), there is good rea-
son to think that the infrastructure he built could be put to work again sooner
rather than later.”®

Placing this development in its larger jurisprudential context, moreover,
suggests that it is not a deus ex machina but a logical next step. As many have
observed, the arc of prevailing understandings of judicial review and the ad-

16.  Cf. ELY, supra note 7, at 103 (“A referee analogy is also not far off: the referee is to intervene
only when one team is gaining unfair advantage, not because the ‘wrong’ team has
scored.”); Klarman, supra note 15, at 253 (“Perhaps the Chief was just playing the part of the
proverbial umpire calling balls and strikes, but the smart money is betting that his concern
for the Court’s legitimacy and his own historical reputation were the determinative fac-
tors.”).

17.  Cf. Gerald Gunther, The Supreme Court, 1971 Term— Foreword: In Search of Evolving Doctrine
on a Changing Court, 86 HARV. L. REV. 1, 36-37 (1972) (noting, in assessing the significance
of the Court’s recent invalidations of statutes under rationality review, that “the reiterations
of the rationality formulas are after all on the books and have some claim to a life and mo-
mentum of their own,” and that “[t]hey demonstrate at least an instinctive receptiveness to a
changing Court role”).

18.  See Gillian E. Metzger, The Roberts Court and Administrative Law, 2019 SUP. CT. REV. 1, 67
(observing that “skepticism about administrative government may well be the consistent
driver animating Roberts Court administrative law”).
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ministrative state is defined by a tension between politics and expertise.'® In
stylized form, the story starts with the emergence of “hard-look review,” exem-
plified by Motor Vehicles Association v. State Farm,* as a demand that agencies
bring a kind of neutral expertise to bear on even politically charged problems.?!
In a later era epitomized by Chevron deference,*” the Court shifted toward un-
derstanding political responsiveness as a virtue in agency decisionmaking, one
with which courts ought not interfere.*® Then, a little over a decade ago, Mas-
sachusetts v. EPA** suggested that the pendulum had swung back toward the
older, “expertise-forcing” vision of judicial review.?®

But it is now clear that, thanks to developments within and beyond the
Court, this throwback to technocracy was short-lived —and that some vision
more tolerant of political control will take its place. For one thing, the Court’s
conservatives have never subscribed to the expertise-forcing agenda.?® And
more fundamentally, the last few presidencies leave little doubt that, as
Kathryn Watts recently observed, “presidential control over the regulatory state

19. See, e.g., Freeman & Vermeule, supra note 4, at 87; Kathryn A. Watts, Controlling Presidential
Control, 114 MICH. L. REV. 683, 684-88, 720-23 (2016).

20. Motor Vehicle Mfrs. Ass'n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29
(1983).

21 See, e.g., Freeman & Vermeule, supra note 4, at 88; Kagan, supra note 2, at 2270-71; Manheim
& Watts, supra note 1, at 1752-53.

22.  See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865-66 (1984). The
story is stylized in part because Chevron itself was nearly contemporancous with State Farm.
See Freeman & Vermeule, supra note 4, at 88 n.102; Thomas W. Merrill, The Story of Chev-
ron: The Making of an Accidental Landmark, 66 ADMIN. L. Rev. 253, 253 (2014) (explaining
that “Chevron was almost instantly seized upon as a major decision by the D.C. Cir-
cuit, . . . and after establishing itself as a leading case there, it migrated back to the Supreme
Court, where it eventually came to be regarded as a landmark decision”).

23.  See, e.g., Kagan, supra note 2, at 2372-76; Gillian E. Metzger, Foreword: Embracing Adminis-
trative Common Law, 80 GEO. WASH. L. REV. 1293, 1333-34 (2012).

24. 549 U.S. 497 (2007).

25. Freeman & Vermeule, supra note 4, at 52; see id. (defining “expertise-forcing” as the “attempt
by courts to ensure that agencies exercise expert judgment free from outside political pres-
sures”).

26. Chief Justice Roberts’s opinion for the conservative majority in Department of Commerce is a
case in point: He inveighed against “subordinating the Secretary’s policymaking discretion
to the [Census] Bureau’s technocratic expertise,” and he disavowed any implication that po-
litical influence is improper. Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2571 (2019);
accord Metzger, supra note 18, at 37 (suggesting that “Roberts’s split vote . . . allowed him to
reinforce th[e] structural principle of political control of policy”).
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is here to stay.”?” As she rightly says, the real question now is how “administra-
tive law doctrines can and should respond to the new status quo.”*® The “ac-
countability-forcing” form of arbitrariness review represents a natural answer
to that question emerging at a natural time.?® It takes the political nature of
many significant executive-branch decisions entirely for granted, then uses the
main lever at the courts’ disposal —the power to invalidate agency actions as in-
adequately reasoned —to try to ensure that those political choices are justified
in a manner that facilitates political accountability for them.>°

I do not want to overstate the point: Any emerging development can turn
out, in retrospect, to have been a false start. And predicting the trajectory of the
Court’s jurisprudence would be especially unwise when the Court’s member-
ship has been changing rapidly and the Court itself has been under unusual po-
litical pressures.®' Suffice it to say, then, that the Court’s most recent cases
point toward a substantial and intriguing vision of arbitrariness review as a

27. Watts, supra note 19, at 726; see id. at 684-726 (documenting how presidential control is
“woven into the fabric” of the administrative process and “occurs regardless of the political
party in the White House”); see also Metzger, supra note 23, at 1332 (“Expanding presidential
control over administration is the central dynamic of contemporary national governance.”);
Seidenfeld, supra note s, at 157 (“The presidential control model has replaced the interest
group model as the predominant justification for the administrative state.”).

28. Watts, supra note 19, at 686; see id. at 686-87; see also Kagan, supra note 2, at 2385 (urging
“the modification of certain administrative law doctrines in ways that will promote presi-
dential control of administration in its most attractive . .. form while still appropriately
bounding the presidential role”).

29. It is not the only possible answer to that question. Indeed, Watts has laid out a multi-
pronged framework for how “a variety of . . . doctrines can be coordinated to enhance the
positive and restrain the negative aspects of presidential control.” Watts, supra note 19, at
687. One notable proposal would require or at least reward disclosure of presidential influ-
ences on agency decisions. See id. at 735-40; see also Nina A. Mendelson, Disclosing ‘Political’
Oversight of Agency Decision Making, 108 MICH. L. REV. 1127, 1163-77 (2010) (proposing a re-
quirement that agencies disclose executive influence on decisionmaking); infra notes 168-172
and accompanying text (discussing Elena Kagan’s proposal to afford greater judicial defer-
ence when the President takes responsibility for administrative decisionmaking).

30. Put another way, the approach conceives arbitrariness review less as a substitute for political
accountability —an alternative check that compensates for bureaucrats’ political insulation,
see, e.g., David S. Tatel, The Administrative Process and the Rule of Environmental Law, 34
HARv. ENVTL. L. REV. 1, 2 (2010) —and more as a complement that makes political account-
ability itself more robust. See infra notes 295-297 and accompanying text.

31 See, e.g., Annie Linskey, Biden, Squeezed on the Supreme Court, Promises a Commission to Con-
sider Changes, WASH. POST (Oct. 22, 2020, 8:50 PM EDT), https://www.washingtonpost
.com/politics/biden-promises-commission-on-overhauling-supreme-court/2020/10/22
/4465ead6-121d-11eb-bag2e-ec6a580836ed_story.html [https://perma.cc/C8FP-NBJB].
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servant of political accountability and that, for practical and intellectual reasons
alike, this vision well warrants explication and critique.

I will undertake that project over three Parts. Part I identifies three kinds of
explanations that the Roberts-led majority treated as threats to political ac-
countability in Regents and Department of Commerce and unpacks the opinions’
responses to each. Part II then identifies three further directions in which the
law of APA review could plausibly move, spurred by the same concern. Finally,
Part III identifies and tentatively evaluates several objections to the propriety
and efficacy of using arbitrariness review to promote political accountability.
The objections make clear that the accountability-forcing brand of arbitrariness
review has both limits and drawbacks. But, I conclude, they do not negate the
idea’s core appeal: Under the right circumstances, the reasoned explanation re-
quirement can be deployed not only to ensure rationality and legality in the
workings of the administrative state, but to vindicate democratic, political
checks on the executive branch as well.

I. ACCOUNTABILITY-FORCING IN ACTION

The accountability-forcing vision of APA review begins from a simple
premise: Political accountability sometimes depends on the public’s under-
standing not only what the government has done, but why.** That premise, in
turn, reflects a more general truth about how we assess decisions and deci-
sionmakers. Such evaluations ordinarily depend on the attitudes, or ways of re-
sponding to reasons, that a decision expresses.’> Consider a simple, nonlegal

32. “Accountability” can mean many different things. See, e.g., Nicholas O. Stephanopoulos, Ac-
countability Claims in Constitutional Law, 112 Nw. U. L. REV. 989, 999-1000 & n.37 (2018)
(collecting definitions). In speaking of “political accountability” for executive-branch deci-
sions, I mean the opportunity of individuals and institutions outside the executive branch,
other than the courts, to assess those decisions and to have their assessments affect, positive-
ly or negatively, the executive-branch decisionmakers. (The effect need not be electoral or,
for that matter, even tangible; for example, the very fact of public disapproval can be a form
of accountability, so long as that fact is valued negatively by the decisionmakers, see infra
note 340 and accompanying text.) In contrast, I do not intend “political accountability” to
refer to relationships of accountability internal to the executive branch (such as an agency’s
subjection to presidential control), except insofar as such relationships are instrumentally
relevant to the external relationships just described. As earlier noted, I bracket independent
agencies altogether, supra note 7, although the potential extension to that context will some-
times be obvious.

33. See T.M. SCANLON, MORAL DIMENSIONS: PERMISSIBILITY, MEANING, BLAME 4 (2008) (distin-
guishing between the permissibility of an action and “its meaning— the significance, for the
agent and others, of the agent’s willingness to perform that action for the reasons he or she
does”); Elizabeth S. Anderson & Richard H. Pildes, Expressive Theories of Law: A General Re-
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example: An elderly relative asks me to visit her in a nursing home, but I de-
cline.** If T did that for fear of transmitting a contagious disease to her, my
choice warrants one reaction; if I did it in order to stay home and watch televi-
sion, it merits another. Armed only with the fact of what I did, you will not be
able to say whether my decision showed conscientiousness or callousness. And,
as a result, you will not know whether my choice warrants praise or blame, or
how it should affect your expectations of me in the future.®

Political decisions and our assessments of them are not fundamentally
different. Take President Trump’s refrain that he would (and did) tackle the
DACA question “with heart and compassion.”*® As Trump evidently appreciat-
ed, the same ultimate policy will have a different meaning, and thus will meet
with a different reaction, if it is understood to show compassion rather than,
say, cruelty. And just as with the nursing-home decision, that question of
meaning depends on the action’s reasons. A decision to end DACA based on a
judgment that its beneficiaries are unworthy would say one thing; a decision to
do so because the law forbids the policy would say something else.>” Voters and
others thus need to form judgments about an action’s reasons in order to exer-
cise their role of “pass[ing] judgment on [the administration’s] efforts,”*® much
as courts need to know the action’s reasons in order to assess whether it was

”» «

“arbitrary,” “capricious,” or the like.

statement, 148 U. PA. L. REV. 1503, 1509-12 (2000) (defending an “approach to evaluating ac-
tion” that asks whether “performing act A for the sake of goal G express[es] rational or mor-
ally right attitudes toward people”).

34. Cf Anderson & Pildes, supra note 33, at 1511 (suggesting a similar example); see also
SCANLON, supra note 33, at 52 (same).

35. See SCANLON, supra note 33, at 52-60 (discussing the relevance of an action’s meaning, which
“depends on the agent’s reason for performing it,” to the warranted reactions of others).

36. Statement from President Donald J. Trump, WHITE HOUSE (Sept. 5, 2017), https://
trumpwhitehouse.archives.gov/briefings-statements/statement-president-donald-j-trump-7
[https://perma.cc/3WYZ-JCJ7]; see, e.g., Nolan D. McCaskill, Trump Says He Will Treat
Dreamers ‘with Heart,” POLITICO (Feb. 16, 2017, 2:37 PM EST), https://www.politico.com
/story/2017/02/trump-press-conference-dreamers-heart-235103  [https://perma.cc/VL4H
-PZsM]; Trump to Find ‘Compassionate’ Way to Deal with Dreamers: White House, REUTERS
(June 19, 2020, 2:01 PM), https://www.reuters.com/article/us-usa-court-immigration
-whitehouse/trump-to-find-compassionate-way-to-deal-with-dreamers-white-house-
idUSKBN23Q300 [https://perma.cc/C2S5-CRFP].

37. See infra Section o (recounting the administration’s rationales for rescinding Deferred Action
for Childhood Arrivals (DACA)).

38. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 498 (2010); cf. infra
Section o (discussing Free Enterprise Fund and other cases resting the President’s power to
remove agency officials on a theory about political accountability).
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And that shared need for reasons points toward a salutary function that
courts could serve: They could facilitate the public’s effective access to infor-
mation about the government’s reasons for action, not merely their own. In-
deed, Gerald Gunther argued long ago that courts could “improve the quality
of the political process,” in the legislative context, by “plac[ing] a greater bur-
den on the state to come forth with explanations” of its reasons for adopting a
law.** Gunther’s proposal fell flat in light of the difficulty of aggregating differ-
ent legislators’ objectives and the Court’s felt lack of authority to “insist[] that a
legislative body articulate its reasons for enacting a statute.”** In the APA con-
text, however, the judicial demand for a satisfactory explanation of an action’s
reasons is already firmly in place.*' And as a practical matter, the explanation
that an agency offers to satisfy that demand will be importantly linked to the
public’s understanding of an action’s reasons as well.** By insisting on certain
kinds of explanations for purposes of judicial review, therefore, courts can exer-
cise indirect control over the kinds of explanations that will be available to the
public, too.

My central argument is that the Roberts Court’s most recent APA decisions
have seized on this logic and begun to use arbitrariness review in just this way.
Those decisions indicate that three kinds of explanations will be disfavored or
rejected on the ground that they frustrate political accountability: post hoc ex-
planations (Regents), buck-passing explanations (Regents again), and pretextu-
al explanations (Department of Commerce). In the balance of this Part, I will de-
fend that reading of the cases and draw out the significance of each of the three
accountability-forcing moves they make. Because the first two both require a
grasp of the political and legal context of DACA’s rescission, however, I start
there.

39. Gunther, supra note 17, at 44; see id. at 44-46.

40. U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980). For further discussion, see, for exam-
ple, GEOFFREY R. STONE, LOUIS MICHAEL SEIDMAN, CASS R. SUNSTEIN, MARK V. TUSHNET &
PAMELA S. KARLAN, CONSTITUTIONAL LAW 520-23 (8th ed. 2018); and The Supreme Court,
1980 Term, 95 HARV. L. REV. 91, 158-61 (1981).

a1 See Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971); cf. United States
v. N.S. Food Prods. Corp., 568 F.2d 240, 252 (2d Cir. 1977) (“[T]he agencies do not have
quite the prerogative of obscurantism reserved to legislatures.”); Ethyl Corp. v. EPA, 541
F.2d 1, 68 (D.C. Cir. 1976) (en banc) (Leventhal, J., concurring) (“In the case of legislative
enactments, the sole responsibility of the courts is constitutional due process review. In the
case of agency decision-making the courts have an additional responsibility set by Con-
gress.”).

42. Ireturn to the nature and strength of that linkage below. See infra Section III.C.
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A. Accountability-Forcing in Regents
1. DACA’ Rescission and the Avoidance of Responsibility

In the brief narrative account that follows, two features of the Trump Ad-
ministration’s approach to rescinding DACA should stand out. First, the ad-
ministration sought to deflect political responsibility by insistently denying
that the decision about DACA’s fate was really its to make. Second, the admin-
istration ultimately gave additional reasons for its decision that, because of
their belated articulation, escaped meaningful public scrutiny. As I will argue
below, both of these dynamics are essential to understanding the Court’s ac-
countability-forcing response in Regents.*

a. Round One: The Buck-Passing Explanation

When Donald Trump announced his run for President, he promised to end
DACA “immediately.”** Adopted in 2012, the policy had made certain young
people who were brought to the United States as children (known as “Dream-
ers”) presumptively eligible for “deferred action” and related benefits, includ-
ing work authorization.** But despite Trump’s campaign promise, his admin-
istration did nothing about DACA for seven months. We now know that he
was caught between competing pressures, both internally and externally.*®
Some hardliners viewed maintaining the policy as an unacceptable departure
from both the President’s anti-immigrant agenda and the rule of law (ideas
that tended to blur together). But many others —including, seemingly, Trump
himself —did not relish the prospect of upending the lives of hundreds of thou-
sands of blameless young people who had formed deep connections with their
American communities. And so the administration dithered —at least until sev-

43. The most comprehensive account of the Trump Administration’s internal decisionmaking
about DACA is JULIE HIRSCHFELD DAVIS & MICHAEL D. SHEAR, BORDER WARS: INSIDE
TRUMP’S ASSAULT ON IMMIGRATION (2019). I draw on their reporting, as well as other jour-
nalists’ accounts, public statements, and materials obtained in Freedom of Information Act
(FOIA) litigation, throughout this Section.

44. Donald Trump’s Presidential Announcement Speech, TIME (June 16, 2015), https://time.com
/3923128/donald-trump-announcement-speech [https://perma.cc/RQ8M-XNJQ].

45. See Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1901-02 (2020)
(summarizing DACA policy).

46. See DAVIS & SHEAR, supra note 43, at 170-75.
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eral Republican state attorneys general, colluding with DACA’s internal oppo-
nents, forced the issue by threatening to challenge the policy in court.*”

At that point, a twofold solution emerged. First, the administration would
end DACA, but with a six-month delay. That deadline, the thought went,
would give the administration potent leverage in negotiations with Democrats
in Congress. If all went well, the President could avoid actually acting against
DACA beneficiaries and, at the same time, obtain funding for a border wall that
would gratify his supporters.*® Second, the administration would cast the deci-
sion in legal terms, not as a policy objection to immigration relief for “Dream-
ers.” In part that was because the Acting Secretary of the Department of Home-
land Security (DHS), Elaine Duke, “did not want her name on” the policy
arguments proposed by the most anti-immigrant members of the administra-
tion.** But the decision to rely on legal grounds was not just about Duke’s per-
sonal scruples or reputation. For one thing, the administration’s nuanced posi-
tion—it would end DACA, but it supported legislation protecting the same
people—made far more sense if the objection to DACA was based on legal
compunctions, not immigration policy.’® And perhaps most importantly, the
legal rationale relieved not just Duke, but Trump as well, of personal responsi-
bility for an unpopular choice.

An anecdote about the rescission announcement makes this point vivid. As
of the day before the announcement, Trump planned to announce the decision

47. See Letter from Ken Paxton, Att'y Gen. of Tex., to Jeft Sessions, U.S. Att’y Gen. (June 29,
2017), https://www.texasattorneygeneral.gov/sites/default/files/files/epress/DACA._letter
_6_29_2017.pdf [https://perma.cc/9765-B6RL]; see also DAVIS & SHEAR, supra note 43, at
158-59, 167 (describing the genesis of this strategy).

48. See DAVIS & SHEAR, supra note 43, at 172-74; see also Declaration Regarding Cross Motion for
Summary Judgement, Exhibit W at 209, Make the Road N.Y. v. U.S. Dep’t of Homeland
Sec., No. 1:18-cv-02445-NGG-JO (E.D.N.Y. Aug. 14, 2019) (No. 63-1) (memorializing the
rescission plan and directing agencies to “develop a unified list of legislative items” for inclu-
sion in possible legislation “that addresses individuals who had previously been eligible
[for] DACA”).

49. Michael D. Shear, Julie Hirschfeld Davis & Adam Liptak, How the Trump Administration
Eroded Its Own Legal Case on DACA, N.Y. TIMES (Nov. 11, 2019), https://www.nytimes.com
/2019/11/11/us/politics/supreme-court-dreamers-case.html [https://perma.cc/5E79-A729];
see DAVIS & SHEAR, supra note 43, at 174.

so. For example, when a reporter asked the White House Press Secretary where “the President
stand[s] on the program itself,” she answered that “it’s something that he would support if
Congress puts it before him” (at least as part of “responsible immigration reform”). His
concern, she said, was that “this has to be something where the law is put in place.” Press
Briefing by Press Secretary Sarah Sanders, WHITE HOUSE (Sept. 5, 2017), https://
trumpwhitehouse.archives.gov/briefings-statements/press-briefing-press-secretary-sarah
-sanders-090517 [https://perma.cc/86PU-DMUC].
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himself. But he “detested the press coverage of his impending decision,” which
“portrayed ending DACA as a coldhearted, shortsighted move.”®' He “could
not stand the thought of being seen as mean to defenseless kids.”** And so he
decided to leave Attorney General Jeft Sessions to make the on-camera an-
nouncement alone, issuing only a little-noticed written statement in his own
name. At the White House Press Secretary’s briefing that afternoon, reporters
asked if the President was trying to avoid responsibility in just that way. Not at
all, she said: “It was a legal decision, and that would fall to the Attorney Gen-
eral, and that’s why he would be the one making the announcement. . . . [I]t
would be [up to] the Department of Justice to make a legal recommendation,
and that’s what they did.”*?

The White House’s buck-passing strategy went far beyond the optics of
who would appear on TV. Indeed, the public defense of the administration’s
decision was, on the whole, remarkably uniform. As the Press Secretary put it:
“The President made the best decision in light of the fact that the system was
set up by the Obama administration in clear violation of federal law.”>* After
all, the White House argued, the administration had “two, and only two, real
options to choose from: the likely sudden cancellation of the program by a
judge, or an orderly wind-down that preserves the rule of law and returns the
question to the legislative branch where it belongs.”*® Naturally, then, “[t]he
President chose the latter of the two options.”*® Anyone dismayed by the result
should remember that “[t]he legislative branch, not the executive branch,
writes these laws,” and that, under existing law, the policy “c[ould] not be suc-
cessfully defended in court”®” Trump and Duke were thus blameless; as Trump
insistently tweeted, Congress could and should “do [its] job—DACA” before
the rescission took effect.*

51.  DAVIS & SHEAR, supra note 43, at 175.

52. Id.

53. Press Briefing, supra note 50.

5q. Id.

55. Id.

56. Id.

57.  Statement from President Donald J. Trump, supra note 36.

58. Trump Tells Congress: ‘Get Ready to Do Your Job - DACA!,” REUTERS (Sept. 5, 2017), https://
www.reuters.com/article/us-usa-immigration-daca/trump-tells-congress-get-ready-to-do
-your-job-daca-idUSKCN1BG1PS [https://perma.cc/ WMQs-V8ST]. The same basic mes-
sage described in this paragraph was repeated in a set of detailed talking points that the
White House distributed to allies in Congress, see Talking Points - DACA Rescission (Sept. s,

2017), http://i2.cdn.turner.com/cnn/2017/images/09/05/daca.talking. points%5B8%sD.pdf
[https://perma.cc/8KJD-J2KM]; in a “fact sheet” posted on the White House website, see
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As the deadline approached with no legislative bargain in sight, the admin-
istration faced mounting pressure not to make good on its threat. But time and
again, it used its legal rationale to deflect those appeals. Pressed on the
“[e]ighty-six percent of the American people” who favor relief for “DACA-
protected kids,” for example, Trump responded that he “doesn’t have the right
to do this” without “go[ing] through Congress.”>* And when the new DHS
Secretary, Kirstjen Nielsen, was pressured in a Senate hearing to extend the
“wind down” period, she “stress[ed] how strong[ly] [she] fe[lt] about finding
a permanent solution for this population”® but reiterated that neither she nor
the President had the legal authority to change course. “The Attorney General
has made it clear that he believes such exercise is unconstitutional,” she said.

“It’s for Congress to fix.”®"!

b. Round Two: The Post Hoc Explanation

Not long after, the U.S. District Court for the District of Columbia vacated
the rescission action (formally, the “Duke Memorandum”) as arbitrary and ca-

President Donald J. Trump Restores Responsibility and the Rule of Law to Immigration, WHITE
HOUSE (Sept. 5, 2017), https://trumpwhitehouse.archives.gov/briefings-statements
/president-donald-j-trump-restores-responsibility-rule-law-immigration  [https://perma
.cc/DDDs5-ASPP]; in the written statement issued by the President, see Statement from Presi-
dent Donald J. Trump, supra note 36; in the Press Secretary’s briefing, see Press Briefing, supra
note 50; in a written statement issued by Acting Secretary Duke, see Statement from Acting
Secretary Duke on the Rescission of Deferred Action for Childhood Arrivals (DACA), DEP'T
HOMELAND SECURITY (Sept. 5, 2017), https://www.dhs.gov/news/2017/09/05/statement
-acting-secretary-duke-rescission-deferred-action-childhood-arrivals-daca  [https://perma
.cc/YD65-Z8TJ]; and in the on-camera announcement by Attorney General Sessions, see Jeff
Sessions, U.S. Att'y Gen., Attorney General Sessions Delivers Remarks on DACA (Sept. §,
2017), https://www.justice.gov/opa/speech/attorney-general-sessions-delivers-remarks
-daca [https://perma.cc/Z8VC-HE7S]. Although the overwhelming focus in all of these
statements was legal concerns and the need for Congress to act, a couple of them did men-
tion policy-based criticisms of DACA as well. Most conspicuously, Attorney General Ses-
sions added an assertion that DACA had spurred illegal immigration and deprived Ameri-
cans of jobs. See Sessions, supra. And the fact sheet on the White House website said, as part
of an extended critique of President Obama for acting “beyond his authority,” that “[p]artly
because of DACA, the United States saw a surge in illegal immigration.” President Donald J.
Trump Restores Responsibility and the Rule of Law to Imnigration, supra.

59. Remarks by President Trump in Meeting with Bipartisan Members of Congress on Immigration,
WHITE HOUSE (Jan. 9, 2018), https://trumpwhitehouse.archives.gov/briefings-statements
/remarks-president-trump-meeting-bipartisan-members-congress-immigration  [https://
perma.cc/sQHA97S6].

60. See Oversight of the U.S. DHS: Hearing Before S. Judiciary Comm., 115th Cong. 8:44-8:52 (Jan.
16, 2018), https://www.c-span.org/video/?439257-3/homeland-security-oversight-part-2.

61. Id. at 2:37:10-30.

1764



REASONED EXPLANATION

pricious, reasoning that the administration’s legal conclusion was “inadequately
explained.”®> The logic of the court’s decision allowed the administration to re-
scind DACA again with a better explanation, and the court stayed its own
judgment in order to preserve the status quo while the administration decided
whether to do s0.%

Secretary Nielsen then responded with a new memorandum (the “Nielsen
Memorandum”) that not only offered a meatier legal analysis, but also went on
to advance, in the alternative, “sound reasons of enforcement policy to rescind
the DACA policy.”®* In loose keeping with the administration’s prior public
messaging, most of Nielsen’s “policy” grounds amounted to process objec-
tions—to the effect that nonenforcement policies of DACA’s scope should only
be adopted by Congress, or that “[t]here are sound reasons for a law enforce-
ment agency to avoid discretionary policies that are legally questionable.”® But
Nielsen also asserted that the lenience represented by DACA encouraged un-
lawful immigration® —one of the same arguments purposely omitted from the
Duke Memorandum nine months earlier.®” And Nielsen clearly stated that she
would rescind DACA as a matter of discretion, “whether the courts would ul-
timately uphold it or not.”®®

Despite offering these new explanations, Nielsen did not purport to take a
new action rescinding DACA. Instead, she expressly “decline[d] to disturb”
Duke’s prior (and, under the court’s order, soon-to-be-vacated) decision.® In
line with this approach, the government presented the Nielsen Memorandum
to the district court as a basis for “revis[ing]” the court’s judgment so as to

62. NAACP v. Trump, 298 E. Supp. 3d 209, 238, 245 n.30 (D.D.C. 2018).
63. Id. at 245.

64. Memorandum from Kirstjen M. Nielsen, Sec’y, U.S. Dep’t of Homeland Sec., at 2 (June 22,
2018),  https://www.dhs.gov/sites/default/files/publications/18 0622 _S1_Memorandum
_DACA.pdf [https://perma.cc/877X-8J3Z] [hereinafter “Nielsen Memorandum”].

65. Id. The district court ultimately concluded that these “policy” arguments “simply repack-
age[d] legal arguments previously made,” NAACP v. Trump, 315 F. Supp. 3d 457, 461
(D.D.C. 2018), and it speculated that the “chief design of doing so . .. [was] to defeat judi-
cial review,” id. at 470; see id. at 467 (explaining that the court had initially found the rescis-
sion reviewable in part because it rested solely on the Department of Homeland Security’s
(DHS’s) legal judgment).

66. See Nielsen Memorandum, supra note 64, at 3.

67. See Shear et al., supra note 49.

68. Nielsen Memorandum, supra note 64, at 2.

69. Id. at3.
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“leave in place [Duke’s] September 5, 2017 decision.”” It did not treat the new
memorandum as rescinding DACA in its own right.

We can only speculate about the administration’s motivations for taking
this unusual course, but three are plausible candidates. First, preliminary in-
junctions entered in other challenges to the DACA rescission were already on
appeal, and the administration seemed intent on reaching the Supreme Court
as soon as possible.”! A new, superseding agency action could have reset the lit-
igation and thereby delayed Supreme Court review. Second, a new decision
might, as a practical matter, have required a new wind-down period as well,
meaning further delay.”” Third, a new decision—a “DACA Rescission 2.0” —
might well have prompted a new public reckoning over the administration’s
choice, especially if the action came with the highly visible consequences just
mentioned. This time, however, the administration would be on record taking
the position that it would rescind DACA as a matter of its own discretion — the
polar opposite of the message to which the White House had clung the first
time around.

Whether or not the Nielsen Memorandum was designed to fly under the
radar in this way, it certainly did so. Not a single newspaper mentioned it.”?
Nor did CNN, MSNBC, Fox News, and the like.” That is hard to understand
if one views the document, as the government’s lawyers did, as the administra-
tion’s last, best statement of its reasons for a decision of immense public inter-
est.”® But the lack of coverage is easy to understand if one views the document,
as the media evidently did, as just another filing in a long-running court case,
and one with no immediate real-world effect.

70. Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1908 (2020) (quot-
ing Defendants’ Motion to Revise Order at 2, 19, NAACP, 315 E. Supp. 3d 457 (No. 1:17-cv-
1907)).

71. See Petition for a Writ of Certiorari Before Judgment at 15-17, Regents, 140 S. Ct. 1891 (No.
18-587) (arguing that “[a]n immediate grant of certiorari,” before any court of appeals had
ruled, “[wa]s necessary to obtain an appropriately prompt resolution of this important dis-
pute”).

72. Thanks to Marty Lederman for suggesting this possibility.

73. To confirm this, I searched Factiva’s database of nearly 3,000 U.S. newspapers for mentions
of “DACA” and “court,” or “DACA” and “Nielsen,” in the week following the June 22, 2018
memorandum. There were no relevant results.

74. I conducted the same search described above, supra note 73, in Factiva’s database of broad-
cast transcripts.

75.  See, e.g., Transcript of Oral Argument at 89, Regents, 140 S. Ct. 1891 (No. 18-587) (“[Solici-
tor] General Francisco: ... [Nielsen] sets forth explicitly ... several separate and inde-
pendently sufficient reasons. We own this.”).
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Part of the explanation, too, is that the administration essentially ignored
its new reasoning outside of court. When the district court reaffirmed its origi-
nal decision, for example, Attorney General Sessions issued a statement blast-
ing the court. But he made no mention of the Nielsen Memorandum or its pol-
icy rationales —the central issues in the ruling he attacked. Rather, he reiterated
that “[t]he Trump Administration’s action to withdraw [DACA] simply
reestablished the legal policies consistent with the law,” as it was the admin-
istration’s “duty to do.””® Nor did Nielsen herself mention any policy argu-
ments for rescinding DACA when she testified before Congress a few months
later. Instead, she predicted that “ultimately the judicial branch will reach the
same conclusion that DHS, DOJ, and the White House reached: DACA was an
unlawful use of executive authority.”””

This was the political context in which the Supreme Court took up the le-
gality of DACA’s rescission: a sustained and conspicuous effort by the Trump
Administration to disclaim responsibility for any discretionary choice, tem-
pered by a belated, inconspicuous, and in-the-alternative proffer of discretion-
ary grounds for rescinding DACA. That context is critical to understanding the
first two of the three accountability-forcing moves that I will examine here: the
rejection of the Nielsen Memorandum on the ground that it was a post hoc ra-
tionalization; and the invalidation of the original rescission decision for failing
to acknowledge the scope of the administration’s actual discretion.

76. Press Release, Office of Pub. Affairs, Dep’t of Justice, Attorney General Jeft Sessions Issues
Statement on DACA Court Order (Aug. 6, 2018), https://www.justice.gov/opa/pr/attorney-
general-jeff-sessions-issues-statement-daca-court-order  [https://perma.cc/6DNX-M2P6].
The court’s second ruling attracted only modest news coverage, and most of this coverage
again emphasized the question of DACA’s legality. See, e.g., Miriam Jordan, Judge Upholds
Order for Trump Administration to Restore DACA, N.Y. TIMES (Aug. 3, 2018), https://www
.nytimes.com/2018/08/03 /us/federal-judge-daca.html [https://perma.cc/C9X8-UG9E]
(“Nielsen . . . responded [to the court’s first order] last month, arguing that DACA would
likely be found unconstitutional in the Texas case and therefore must end.”); ¢f. Tal Kopan &
Dan Berman, Judge Upholds Ruling that DACA Must Be Restored, CNN (Aug. 4, 2018, 9:07
AM EDT), https://www.cnn.com/2018/08/03/politics/daca-ruling/index.html [https://
perma.cc/EJ37-NVFV] (“[DHS] largely reiterat[ed] its previous argument: that DACA was
likely to be found unconstitutional in the Texas case if it were challenged there and thus it
had to end. . . . Nielsen also said in the DHS response that the agency had the discretion to
end the program, as much as its predecessors had the discretion to create it.”).

77.  Whritten Testimony of DHS Secretary Kirstjen Nielsen for a House Committee on the Judiciary
Hearing Titled “Oversight of the Department of Homeland Security,” U.S. DEP’'T HOMELAND SE-
CURITY (Dec. 20, 2018), https://www.dhs.gov/news/2018/12/20/written-testimony-dhs
-secretary-nielsen-house-committee-judiciary-hearing-titled [https://perma.cc/TT6K
-sD7X].
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2. Accountability-Forcing and Post Hoc Explanations

Start with Regents’ dismissal of the Nielsen Memorandum as an “impermis-
sible post hoc rationalization[].””® The basic rule that the Court invoked (the
“Chenery rule”)” is nothing new. But “the purpose of th[at] rule,” the Court
has often said, “is to avoid ‘propel[ling] the court into the domain which Con-
gress has set aside exclusively for the administrative agency.”*° In holding that
the same rule required disregarding the Nielsen Memorandum—an agency
head’s own statement of the agency’s position on a matter within her discretion
to decide —the Court was required to give the rule a new rationale. And so the
Court recast Chenery as, in no small part, a judicially enforced safeguard of
agencies’ political accountability.

This shift and the debate that prompted it are best understood through the
lens of harmless-error doctrine. To see how, suppose that Acting Secretary
Duke’s purely legal reasoning was insufficient to justify her action (as the Court
went on to hold).®" Under the Court’s cases, and as a matter of ordinary lan-
guage, that alone should dispose of the question whether the Duke Memoran-
dum was arbitrary; a decision taken for insufficient reasons is, by definition, an
arbitrary one.®* And so, for that merits question, it makes no difference wheth-
er the agency later reached the same conclusion for other, better reasons. (Put
slightly differently, if Duke stumbled into the same conclusion that Nielsen lat-
er reached through considered judgment, Nielsen’s care does not make Duke’s
arrival there any less arbitrary.) Rightly understood, then, the relevance of the

78. Regents, 140 S. Ct. at 1909.
79. See Sec. & Exch. Comm’n v. Chenery Corp., 318 U.S. 80 (1943).

80. Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 169 (1962) (quoting Sec. & Exch.
Comm’n v. Chenery Corp, 332 U.S. 194, 196 (1947)); see Kevin M. Stack, The Constitutional
Foundations of Chenery, 116 YALEL.J. 952, 979 & 1n.106, 993 & n.173 (2007) (collecting and
discussing cases invoking this idea); see also Regents, 140 S. Ct. at 1934 (Kavanaugh, J., dis-
senting) (“Under our precedents, . . . the post hoc justification doctrine merely requires that
courts assess agency action based on the official explanations of the agency decisionmakers,
and not based on after-the-fact explanations advanced by agency lawyers during litigation (or
by judges).”).

81.  See infra Section L.A.3.

82. See Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971) (“Section
706(2)(A) requires a finding that the actual choice made was not ‘arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.” To make this finding the court
must consider whether the decision was based on a consideration of the relevant factors . ...
(emphasis added) (citation omitted)). I intend my formulation here to be agnostic about
what it takes for reasons to be sufficient to justify an action. Cf. Jacob Gersen & Adrian Ver-
meule, Thin Rationality Review, 114 MICH. L. REV. 1355, 1401-03 (2016) (distinguishing pos-
sible views of that question).
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Nielsen Memorandum in Regents was not that it somehow could have saved
Duke’s rescission decision from arbitrariness, but rather that it raised a ques-
tion about whether Duke’s failure to give satisfactory reasons amounted to the
“prejudicial error” required for relief under the APA.%

And that question was serious. After all, Nielsen had already issued a sec-
ond, formal memorandum explaining why, in her view, “the decision to rescind
the DACA policy was, and remains, sound.”®* DHS stood by that reasoning be-
fore the Court, and the administration represented that there was “no basis for
concluding that [its] position might change” with a remand.® So, if Nielsen’s
reasons for favoring DACA’s rescission sufficed—as the dissenters concluded,
and the majority did not deny — then why was insisting on a “new” decision not
“an idle and useless formality”?*® As Justice Kavanaugh put the point: “It
would make little sense for a court to exclude official explanations by agency
personnel such as a Cabinet Secretary simply because the explanations are pur-
portedly post hoc, and then to turn around and remand for further explanation
by those same agency personnel.”®” In this case, DHS could just “relabel and
reiterate the substance of the Nielsen Memorandum” on remand —as it said it
would —and “the only practical consequence of the Court’s decision” would be
“some delay.”®®

The Court’s answer to this charge of formalism was that “here the rule
serves important values of administrative law.”® Foremost among these,
“[r]equiring a new decision before considering new reasons promotes ‘agency
accountability’ by ensuring that parties and the public can respond fully and in
a timely manner to an agency’s exercise of authority.”® That value, the Court
said, “would be markedly undermined were we to allow DHS to rely on rea-

83. 5 U.S.C. § 706 (2018) (emphasis added); see Reply Brief for Petitioners at 6, Regents, 140
S. Ct. 1891 (Nos. 18-587, 18-588, and 18-589), 2019 WL 5589031, at *6 (invoking this provi-
sion).

84. Nielsen Memorandum, supra note 64, at 1 (emphasis added).

85. Reply Brief for Petitioners, supra note 83, at 7.

86. Regents, 140 S. Ct. at 1909 (quoting NLRB v. Wyman-Gordon Co., 394 U.S. 759, 766 n.6
(1969) (plurality opinion)).

87. Id. at 1934 (Kavanaugh, J., dissenting).

88. Id. at 1934-35. As I discuss below, both the Solicitor General’s representation and Justice Ka-
vanaugh’s prediction were later proved wrong: The administration did not adhere to the
substance of the Nielsen Memorandum after the Court’s decision in Regents, and the practi-
cal consequence of the Court’s decision was thus to preserve the policy indefinitely. See infra
notes 346-348 and accompanying text.

89. Regents, 140 S. Ct. at 1909.
9o. Id. (quoting Bowen v. Am. Hosp. Ass’n, 476 U.S. 610, 643 (1986)).

1769



THE YALE LAW JOURNAL 130:1748 2021

sons offered nine months after Duke announced the rescission.”®’ Without the
political context recounted above —all of which was before the Court, more or
less,”* but none of which it recited —the point might seem opaque or niggling.
But with that context in view, it is clear and forceful. When the administration
had the public’s attention (and “announced” its decision), it was adamant that
it had no discretion over DACA’s fate. To allow the administration to justify the
same action as an exercise of discretion—without triggering the new public
reckoning that could accompany a new rescission action —would deny the pub-
lic a full opportunity to hold the administration accountable for what would
have proved, in the end, the decisive reasons. Seen in this light, Chief Justice
Roberts’s insistence that “the Government should turn square corners in deal-
ing with the people” was not about punctiliousness; it was about the govern-
ment’s candidly subjecting its important choices to public scrutiny.*?

This use of Chenery as an accountability-forcing tool breaks new ground in
terms of both doctrine and theory. As for doctrine, the majority cited one case
linking Chenery to the “principle of agency accountability.”* But “agency ac-
countability” there appears to have referred, as it often does, to “simple ac-
countability to law enforced through judicial review”®>—not to the particular
value of public engagement with an agency’s reasoning.”® And as for theory,
the classic justifications for the Chenery rule had little to do with such public
awareness. As noted above, they turned instead on the notion that Congress
had given agencies themselves —not their lawyers, and not courts — the authori-
ty to make the relevant judgments (and, moreover, had at least sometimes re-
quired the agencies to do so through particular procedures).’” Thus, when
Kevin Stack argued (now presciently) that Chenery could better be justified as a
means of “bolster[ing] the political accountability of [agency] action,” he pre-

o1. Id.

92. The Court’s discussion of the three “important values of administrative law” at issue, id.,
tracked the discussion of “three central values of administrative law” in the brief for the
plaintiffs in the D.C. case, which laid out the history of the administration’s public messag-
ing and connected it to the concern about “agency accountability.” See Brief for the D.C. Re-
spondents at 51-55, Regents, 140 S. Ct. 1891 (2020) (No. 18-587), 2019 WL 4748381, at *51-55.

93. Regents, 140 S. Ct. at 1909 (quoting St. Regis Paper Co. v. United States, 368 U.S. 208, 229
(1961)).
94. Bowen, 476 U.S. 610, 643 (1986); see Regents, 140 S. Ct. at 1909.

95. JERRY L. MASHAW, REASONED ADMINISTRATION AND DEMOCRATIC LEGITIMACY 41 (2018)
(emphasis added).

96. See Bowen, 476 U.S. at 626-27; cf. id. at 643 (referencing “the principle of agency accounta-
bility recited earlier”).

97. See supra note 80 and accompanying text.
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sented that proposal as an alternative to the “conventional justifications” touted
by courts.”® Regents has now elevated this idea, never before mentioned by the
Court, to the foremost “functional reason[] for requiring contemporaneous ex-
planations.”*’

Reformulating Chenery as an accountability-forcing rule could have large
ramifications. As Nicholas Bagley has documented, “every one of the federal
courts of appeals has made a practice of upholding unsound agency decisions
when they are confident that the agency would reach the same decision on re-
mand.”'% But Regents significantly complicates that inquiry. For one thing, the
Court’s opinion suggests that “prejudicial error” does not turn solely on the
likelihood of the agency’s reinstating the same decision. After all, the Court in-
voked the “important value[]” of enabling the public’s full and timely “re-
spon[se]” to the agency’s decision. Nothing in the opinion suggests that this
value is exhausted by whatever bearing the prospect of that response might
have, in advance, on what the agency decides. Put differently, even if it had
been true that DHS would simply rescind DACA again if it lost in Regents
(which we now know it was not),'®" Regents suggests that allowing the agency
to achieve that result without the political consequences attending an actual sec-
ond decision could well be its own form of prejudice.'®* And to the extent that

98. Stack, supra note 80, at 958; see id. at 996 (arguing that Chenery “makes the validity of agen-
cy action in part a matter of the agency’s prior public statements and the opportunity for
such statements to attract the attention of the executive, Congress, and the public”). Moreo-
ver, insofar as Stack’s argument rested on the value of ensuring that agency decisions were
made by the politically accountable decisionmakers, or that they did not bypass applicable
processes (such as notice-and-comment) that allow the public to “seck mid-course revi-
sions,” id. at 994-95, Regents goes further still. Neither of those concerns applies to an agen-
cy head’s explanation of her reasons for favoring an action she could take by mere memo-
randum.

99. Regents, 140 S. Ct. at 1909.

100. Nicholas Bagley, Remedial Restraint in Administrative Law, 117 COLUM. L. REV. 253, 302
(2017); see also Mass. Trs. of E. Gas & Fuel Assocs. v. United States, 377 U.S. 235, 248 (1964)
(“[Chenery and similar cases] are aimed at assuring that initial administrative determina-
tions are made with relevant criteria in mind and in a proper procedural manner; when a
mistake of the administrative body is one that clearly had no bearing on the procedure used
or the substance of decision reached . . . [remand] would not advance the purpose they were
intended to serve.”).

101. See infra notes 346-348 and accompanying text.

102. But ¢f. Henry J. Friendly, Chenery Revisited: Reflections on Reversal and Remand of Administra-
tive Orders, 1969 DUKE L.J. 199, 211 (“Chenery does not mean that any assignment of a
wrong reason calls for reversal and remand; this is necessary only when the reviewing court
concludes there is a significant chance that but for the error the agency might have reached a
different result.”).
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the prejudice question does depend on an assessment of what the agency would
in fact do, Regents teaches that neither the agency’s representations, nor the fact
that its chosen course would be legally permissible, suffices to resolve that
question.'” The inquiry has to account as well for the possibility that the polit-
ical costs of actually making a fresh decision on that ground might be prohibi-
tive. Both of these points suggest an accountability-oriented harmlessness in-
quiry that is difficult and wide-ranging, at least in cases involving policies of
public interest.

Building on these two points, a proponent of the accountability-forcing vi-
sion of Chenery could take the next logical step: Perhaps an agency’s failure to
give an adequate contemporaneous justification can never be deemed harmless.
In effect, this would be the administrative-law analogue of a “structural error”
in a criminal trial.'®* That analogy is instructive. As the Supreme Court recent-
ly reiterated, errors can rank as structural because “the right at issue is not de-
signed to protect the defendant from erroneous conviction but instead protects
some other interest,” such as the interest of the “public at large” in an open
courtroom.'% Even when only the defendant’s interest in the outcome is at is-
sue, moreover, an error is sometimes treated as structural “if the effects of the
error are simply too hard to measure,” as with the court’s denial of a defend-
ant’s counsel of choice.'” Here, the lost chance for the “public [to] respond
fully and in a timely manner to [the] agency’s exercise of authority” arguably
implicates both rationales: It concerns systemic public interests that do not de-
pend on the upshot of the agency’s decisionmaking, and (as just noted) its ex
ante effect on that decisionmaking will often be all but impossible for a court to
determine.

To be sure, Regents does not go this far. The majority appeared to accept
Justice Kavanaugh’s premise that remanding based on an inadequate explana-
tion could sometimes be an “idle and useless formality” that courts should for-

103. But cf. Bagley, supra note 100, at 301 (“When an agency has adopted a reasonable construc-
tion of a statute, when its actions indicate that it prefers that interpretation to the alterna-
tive, and when it represents to a reviewing court that it would stick to that interpretation
even if the statute could be read differently, the rule of prejudicial error suggests that the in-
terpretation should stand.”).

104. Cf. id. at 290 (noting that courts often “treat notice-and-comment failures like structural
trial errors—the sorts of mistakes that require automatic reversal, without any opportunity
to demonstrate lack of prejudice”).

105. Weaver v. Massachusetts, 137 S. Ct. 1899, 1908, 1910 (2017).
106. Id. at 1908.
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g0.'%” It pointedly asserted that “here the rule serves important values,” sug-
gesting a case-specific assessment.'”® And the context laid out above under-
scores that this was, indeed, an exceptionally strong case for the concern about
political accountability—even if the majority was uneasy about spelling out
why.'” In the vast majority of cases, by contrast, any public interest in the
agency action is so meager that it is hard to see what work political-
accountability concerns could do, and remanding in their name would seem a
clear waste of resources. Moreover, the Court’s sparse case law about the APA’s
harmless-error rule has “warned against courts’ determining whether an error
is harmless through the use of mandatory presumptions,” rather than “case-
specific application of judgment.”'' So the better view of the law, for the mo-
ment, is probably that courts applying Chenery should undertake a harmless-
ness inquiry —but that they should take account of the newly explicit accounta-
bility-forcing function of arbitrariness review in doing so. I will defer until later
the question of whether such politically informed judgments are judicially
manageable and, if not, how courts might devise proxies that are.'"'

3. Accountability-Forcing and Buck-Passing Explanations

Regents also features the second of our three accountability-forcing moves —
this one reflected in the majority’s approach to Acting Secretary Duke’s buck-
passing explanation, rather than Secretary Nielsen’s post hoc supplement. The
role of political-accountability concerns is somewhat less explicit here; in for-
mal terms, the Court held that Duke had “failed to consider . . . important as-
pects of the problem,” as State Farm requires.''> But the key to understanding
that holding is the theme of discretion and responsibility that runs through

107. See Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1909 (2020).
This also accords with then-Judge Roberts’s stated view that “Chenery does not require that
we convert judicial review of agency action into a ping-pong game.” PDK Labs. Inc. v. DEA,
362 F.3d 786, 809 (D.C. Cir. 2004) (Roberts, J., concurring in part and in the judgment)
(quoting Time, Inc. v. U.S. Postal Serv., 667 F.2d 329, 335 (2d Cir. 1981)) (internal quotation
marks omitted).

108. Regents, 140 S. Ct. at 1909 (emphasis added); see also id. at 1909-10 (“This is not the case for
cutting corners to allow DHS to rely upon reasons absent from its original decision.”).

109. I return to what we should make of the majority’s reticence to lay out the facts relevant to its
own reasoning below. See infra note 304 and accompanying text.

no. Shinseki v. Sanders, 556 U.S. 396, 407 (2009).
m. See infra Section IIL.B.

n2. Regents, 140 S. Ct. at 1910 (alteration omitted) (quoting Motor Vehicle Mfrs. Ass’n of the
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).
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Chief Justice Roberts’s explanation of how and why Duke fell short. His focus
was not really her failure to consider factors bearing on her choice about
DACA’s fate, or even her failure to explain how she considered those factors,
but the particular reason for those two failures: the notion that she had no real
choices to make. And context and logic alike suggest that this notion was prob-
lematic largely because it deflected political accountability for an unpopular de-
cision.'"?

Consider how Roberts’s analysis unfolded. He began by assuming that At-
torney General Sessions had acted permissibly in embracing the Fifth Circuit’s
finding of illegality with respect to a similar deferred-action policy (known as
Deferred Action for Parents of Americans, or “DAPA”) and in extending that
reasoning to DACA.'"* Roberts also accepted that the Attorney General’s legal
analysis was binding, as far as it went, on DHS.''® But even so, he explained,
“deciding how best to address a finding of illegality moving forward can in-
volve important policy choices.”!'® And “[t]hose policy choices are for DHS” —
not, in other words, for the law, the courts, or anyone speaking in their
name.""” Yet when Duke decided how to comply with the law, she “did not ap-
pear to appreciate the full scope of her discretion.”!'® First, because the Fifth
Circuit opinion embraced by Sessions was best read as condemning only collat-
eral benefits of deferred action, it had not “compelled DHS to abandon” DACA’s
core policy of enforcement forbearance.''® “[Clontinuing forbearance” thus
“remained squarely within the discretion of Acting Secretary Duke,” whom
Congress had made “responsible” for setting immigration enforcement priori-
ties."*® Second, even assuming that DACA had to be ended in full, “DHS ha[d]

n3. The concern about political accountability was more explicit in the lower-court decisions in
all three of the cases before the Court. See Regents of the Univ. of Cal. v. U.S. Dep’t of
Homeland Sec., 908 F.3d 476, 498-99 (9th Cir. 2018) (“[J]udicial review under these cir-
cumstances serves the critical function of promoting accountability within the Executive
Branch—not accountability to the courts, but democratic accountability to the people.”);
NAACP v. Trump, 298 E. Supp. 3d 209, 249 (D.D.C. 2018) (“When an official claims that
the law requires her to exercise her enforcement authority in a certain way . . . she excuses
herself from [political] accountability.”); Batalla Vidal v. Nielsen, 279 F. Supp. 3d 401, 421
(E.D.N.Y. 2018) (similar).

14. Regents, 140 S. Ct. at 1903, 1908-09.

ns. Id. at1910.

n6. Id.

n7. Id.

n8. Id. at1911.

ng. Id. at1912.

120. Id.
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considerable flexibility in carrying out its responsibility”; there were “difficult
decision[s]” about how to wind down the policy that it was “the agency’s job”
to make.'" In short, “DACA was rescinded because of the. . . illegality deter-
mination,” but “nothing about that determination foreclosed . . . the options of
retaining forbearance or accommodating particular reliance interests.”'** Duke
ran afoul of State Farm because her unduly narrow conception of her legal au-
thority short-circuited any apparent reckoning with the costs and benefits of
those options.'*?

To appreciate the stakes and lessons of this analysis, we need to step back
and ask why an agency’s erroneously narrow construction of its own authority
really matters in the first place. The most obvious reason is that the agency
might have preferred a different course if only it knew it had other options. But
here, as in many cases, that seems distinctly unlikely.'** It would require imag-
ining that President Trump and his subordinates might well have wanted to
construct a novel, forbearance-only deferred-action regime, or to wind down
the DACA policy on more generous terms, but that their (famously modest)
conception of their authority over immigration policy stood in the way. If the
practical value of vacatur and remand really rode on the theoretical prospect of
correcting such a misapprehension here, it might be difficult to justify the re-
sult as anything more than a convenient technicality.'*®

121, Id. at 1914.

122. Id. at 1915.

123. Seeid. at 1913-14.

124. Daniel Hemel and Aaron Nielson make an analogous point about cases in which agencies
mistakenly treat statutes as unambiguous. “In a world in which agency officials are able to
spot ‘ambiguities’ that courts reject as nonexistent or borderline frivolous,” they point out,
“it is more than a bit strange to think that agency officials are unable to spot ambiguities
that support the agency’s preferred policy and that the reviewing court can nonetheless iden-
tify” Daniel J. Hemel & Aaron L. Nielson, Chevron Step One-and-a-Half, 84 U. CHI. L. REV.
757, 791 (2017); see Bagley, supra note 100, at 301 (similar).

125. Perhaps the best defense of this reasoning would adapt a point of Hemel and Nielson’s. See
Hemel & Nielson, supra note 124, at 807-09. They argue that courts should remand when
agencies erroneously deem statutes unambiguous in part to thwart intra-agency strategic
behavior: “[A]n agency’s general counsel may maintain that the statute compels X, they
point out, “so as to exert greater control over the intra-agency decisionmaking process.”
Hemel & Nielson, supra note 124, at 807. Here, one could argue that Sessions did the same,
only with respect to the administration-wide decisionmaking process. And if so, then per-
haps the Court’s making clear that there were “policy choices . .. for DHS,” Regents, 140
S. Ct. at 1910, would aid DHS in the jockeying for influence over the administration’s strate-
gy. In context, though, this prospect seems very remote as well. First, Duke had endorsed
the same legal analysis as Sessions; she had not merely acquiesced to it as binding on her.
See NAACP v. Trump, 298 E. Supp. 3d 209, 238 (D.D.C. 2018). Second, the Nielsen Memo-
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Indeed, if this were all that Roberts was worried about, he could (and per-
haps should) have just read the Duke Memorandum more generously. He
could, for instance, have accepted the Solicitor General’s argument that Duke’s
“statement that she ‘should’—not must—rescind DACA” reflected a discretion-
ary decision to end the policy based on legal risk, a rationale that could explain
her implicit rejection of the kinds of alternatives later advanced by the plain-
tiffs.'*® Likewise, he could have found Duke’s failure to separate benefits from
forbearance reasonable in light of the fact that the courts had enjoined all as-
pects of the DAPA policy, not merely the benefits component, or in light of the
practical difficulty of decoupling the two.'*” Relatedly, he could have concluded
that it was reasonable (whether or not inevitable) to read the Fifth Circuit’s
opinion as foreclosing both forbearance and benefits, as the administration ap-
parently did."*® Or he could simply have held any deficiency in Duke’s explana-
tion harmless in light of the agency’s evident commitment to its chosen (and
again, permissible) course.'*

But the problem with all of these approaches will now be familiar: They
would have failed to account for the distinct political significance of the admin-
istration’s choice to rely on a claim of legal compulsion. Yes, it is unlikely that
DHS and the White House would have acted differently if only they had be-
lieved that they could. But what might have happened if they had been forced to
acknowledge as much is a different story. Recall, for instance, how Secretary
Nielsen deflected pressure to modify or extend the wind-down on the ground
that, without new legislation, doing so would be “unconstitutional.”"** Who
knows what the administration might have done if Nielsen instead had to de-
fend the six-month deadline as her (or Trump’s) favored immigration policy, or

randum (and the agency’s representations in court) clearly asserted that DHS favored mov-
ing forward with the rescission as planned —so any daylight between DHS and the Attorney
General had disappeared. See supra notes 84-88 and accompanying text.

126. Brief for the Petitioners at 28, Regents, 140 S. Ct. 1891 (Nos. 18-587, 18-588, and 18-589); cf.
Regents, 140 S. Ct. at 1910 1.4 (rejecting this argument).

127. See Texas v. United States, 809 F.3d 134, 188 (5th Cir. 2015), aff d by an equally divided Court,
136 S. Ct. 2271 (2016); see also Regents, 140 S. Ct. at 1929 & n.14 (Thomas, J., dissenting)
(laying out reasons why separating deferred action from collateral benefits could be practi-
cally and legally difficult).

128. See Regents, 140 S. Ct. at 1929 n.14 (Thomas, J., dissenting) (arguing that “[t]he majority’s
interpretation of the Fifth Circuit’s opinion is highly questionable”).

129. Cf. supra notes 84-88 and accompanying text (discussing an analogous harmless-error ques-
tion arising from the post hoc nature of the Nielsen Memorandum).

130. See supra note 60 and accompanying text.
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as a calculated attempt to launch a game of immigration-reform chicken?'?!
Moreover, even if the administration would ultimately have chosen exactly the
same policy (or would go on to do so again after the Court’s decision), forcing
the administration to openly exercise its discretion would at least ensure the
public a full opportunity to respond to that choice —the same opportunity that
the majority invoked in explaining its Chenery holding.

The critical point about the Duke Memorandum is thus the same one that
Roberts made about the Nielsen Memorandum a few pages earlier in the opin-
ion. Upholding the rescission based on Nielsen’s post hoc explanation would
frustrate political accountability, he reasoned, because the administration had
not taken public responsibility for Nielsen’s reasons when it acted.'** Uphold-
ing the rescission by effectively reading into the Duke Memorandum a less-
than-clearly-stated exercise of discretion—even a perfectly reasonable one—
would amount to the very same thing, only with the Court playing Nielsen’s
part. And so it makes sense that, rather than trying to salvage Duke’s explana-
tion, Roberts rejected it in like fashion. In fact, he framed his entire APA dis-
cussion with a quotation that ties together the two issues (and one that seems
carefully chosen): “The APA,” he said, “‘sets forth the procedures by which fed-
eral agencies are accountable to the public and their actions subject to review by
the courts.””'*® Read in that context, the majority’s observation that Duke “did
not appear to appreciate” her actual discretion seems just a more politic way of
faulting the administration for failing to own its choice.'** Whereas the admin-
istration had insisted that addressing DACA was Congress’s “job,”'** the Court
corrected the record: there were “difficult decision[s]” that it was “the agency’s

131. Aside from the political consequences of such an admission, it is an interesting and open
question whether courts would accept the goal of pressuring Congress as a permissible rea-
son under the APA. Cf. D.C. Fed’n of Civic Ass’ns v. Volpe, 459 F.2d 1231, 1245-49 (D.C. Cir.
1971) (holding that a congressman’s threats to block funding for one project unless another
proceeded did not provide a statutorily relevant reason for authorizing the latter project); see
also MASHAW, supra note 95, at 67-68 (questioning that holding).

132. See supra Section I.A.2.

133. Regents, 140 S. Ct. at 1905 (emphasis added) (quoting Franklin v. Massachusetts, 505 U.S.
788, 796 (1992)). Regents is the first Supreme Court case to quote this sentence from Frank-
lin, and Franklin is the only Supreme Court case that so directly links the APA with public or
political accountability. The Franklin Court appears to have been referring to the APA’s re-
quirement that some agency actions be “promulgated to the public in the Federal Register,”
Franklin, 505 U.S. at 796, which is essentially irrelevant in Regents.

134. Regents, 140 S. Ct. at 1911 (emphasis added).

135. See supra notes §8-61 and accompanying text.
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job” to make, and it had to take responsibility for them before its implicit
choices could survive judicial review. '3

In addition to fitting with the opinion’s reasoning and context, this reading
of the majority’s State Farm analysis goes a long way toward explaining an oth-
erwise-surprising result. For those with a robust conception of arbitrariness re-
view, to be sure, the majority’s holding will seem eminently defensible as a
“straight” application of State Farm.'*” But Roberts had never before evidenced
such a conception. In deciding whether the Commerce Department’s stated ra-
tionale for adding a citizenship question was legally sufficient, for example,
Roberts gave the agency “every possible benefit of the doubt and then some.”"*®
And Roberts’s broader record is to the same effect: He had shown no appetite
for vacating an agency’s decision when the agency’s ultimate preference was
both permissible and clear.'*

So what made this case different? Some will say that it was Roberts’s desire
“to avoid a politically controversial . . . decision,”'*® and of course I cannot re-
but that speculation. But the evident concern that the Trump Administration

was evading political accountability does the same explanatory work at least as

136. Regents, 140 S. Ct. at 1914 (emphasis added).

137. I argued that the Duke Memorandum flunked State Farm review, without any special modi-
fication, in light of the administration’s failure to distinguish deferred action from its down-
stream regulatory consequences—and, to be clear, I do not mean to retreat from that view
here. See Brief for the D.C. Respondents, supra note 92, at 34-48; Benjamin Eidelson, Opin-
ion, A Way out for the Supreme Court on DACA, N.Y. TiMES (Oct. 27, 2019),
https://www.nytimes.com/2019/10/27/opinion/daca-supreme-court.html  [https://perma
.cc/X2GP-ZYGM]; see also Benjamin Eidelson, Unbundling DACA and Unpacking Regents:
What Chief Justice Roberts Got Right, BALKINIZATION (June 25, 2020), https://balkin
.blogspot.com/2020/06/unbundling-daca-and-unpacking-regents.html [https://perma
.cc/2NLR-ZNRW] (explicating the State Farm argument that the Court adopted). On the
range of conceptions of State Farm review’s rigor, see Gersen & Vermeule, supra note 82, at
1356-60.

138. Metzger, supra note 18, at 26; see Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2569-71,
2573 (2019).

139. See, e.g., Massachusetts v. EPA, 549 U.S. 497, 553 (2007) (Scalia, J., joined by Roberts, C.].,
and Thomas & Alito, JJ., dissenting) (rebuking the majority for imposing an “essay re-
quirement” on the EPA when its bottom-line position was apparent). In fact, while serving
on the D.C. Circuit, Roberts once penned a separate opinion specifically arguing that courts
should not remand when an agency’s action evinces a “manifest desire” to reach a permissi-
ble result that the agency had mistakenly viewed as compelled. PDK Labs., Inc. v. U.S. Drug
Enf’t Admin., 362 F.3d 786, 808-09 (D.C. Cir. 2004) (Roberts, J., concurring in part).

140. Regents, 140 S. Ct. 1891 at 1919 (Thomas, J., dissenting); see, e.g., Klarman, supra note 15, at
253.

1778



REASONED EXPLANATION

well.'*" As Gillian Metzger observed in the wake of Department of Commerce,
Roberts’s spirited defense of “the Secretary’s policymaking discretion” against
contrary claims of “technocratic expertise”'** signaled that, “[f]or Roberts,”
deferential arbitrariness review “rests fundamentally on principles of political
accountability.”'** And if that is Roberts’s broader vision (as much of Regents’
rhetoric also suggests), then holding DACA’s rescission arbitrary is perfectly
consistent with it—no resort to a political agenda needed. Put another way, if
Duke had simply owned the administration’s choices—but then offered vacu-
ous explanations for them —it is easy to imagine Roberts upholding her reason-
ing as good enough for government work.'** But given the centrality of politi-
cal accountability to his conception of APA review, it makes sense that her
failure to do even that much would yield a different result.'*®

Just as with Regents’ renovation of the rule against post hoc rationalizations,
what is new here is not so much the raw materials as the theoretical and practi-
cal work they are being used to do. The notion that agencies must actually ex-
ercise their discretion before their choices may be upheld in court dates back to
Chenery and beyond.'*® Here again, however, viewing this principle as a safe-
guard of public or political accountability is a significant shift.'*” And here, too,
that shift has important consequences —only some of which are visible in Re-
gents itself, and none of which are spelled out there. I will briefly note four here.

141. In fact, the two explanations may be complementary rather than competing. First, even as-
suming (for the sake of argument) a deeply realist picture of Roberts’s decisionmaking, the
political-accountability concern offers a needed middle step—a way that Roberts could see
the outcome he preferred as serving important values of administrative law, rather than an
extralegal agenda. Second, the political cost of upholding the DACA rescission was itself
partly due to the administration’s buck-passing efforts. After all, it was to the courts, at least
in part, that the administration was passing the buck. To that extent, cracking down on
buck-passing and protecting the Court from political flak came to the same thing.

142. Dep'’t of Commerce, 139 S. Ct. at 2571.
143. Metzger, supra note 18, at 36.

144. Indeed, Roberts intimated that even the Solicitor General’s bare description of forbearance
and benefits as “importantly linked” might have sufficed to explain the decision to terminate
forbearance. Regents, 140 S. Ct. at 1913 (citations omitted).

145. Although I have focused on Chief Justice Roberts here, he is not alone on the current Court
(or in the Regents majority) in viewing political accountability as a central pillar undergird-
ing deference to agencies. See, e.g., Kisor v. Wilkie, 139 S. Ct. 2400, 2413 (2019) (opinion of
Kagan, J.); FCC v. Fox Television Stations, Inc., 556 U.S. 502, 547 (2009) (Breyer, J., dis-
senting); see also infra notes 168-174 and accompanying text (discussing then-Professor Ka-
gan’s treatment of this issue).

146. See SEC v. Chenery Corp., 318 U.S. 80, 94-95 (1943); Phelps Dodge Corp. v. NLRB, 313
U.S. 177, 197 (1941).

147. See supra notes 95-99 and accompanying text.
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First, an aversion to discretion-denying (and hence buck-passing) justifica-
tions that is based on political accountability suggests a kind of clear statement
rule: In order to receive deferential State Farm review, an agency must make its
exercise of discretion fully explicit. Put differently, whatever willingness courts
may have to “uphold a decision of less than ideal clarity”'*® should not extend
to the threshold issue of whether the agency exercised its discretion in the first
place. To allow “the public” the opportunity to “respond fully” to the agency’s
action, the fact of that “exercise of authority,” at least, has to be made entirely
clear to the public from the start.'*

Second, the same concerns suggest that when an agency rests its action on a
claimed lack of authority, that legal assertion should receive no deference.'*
That might seem obvious, but in fact the government argued throughout the
DACA-rescission litigation that its legal analysis should be upheld unless it
amounted to “the type of ‘clear error of judgment’ that would make it arbitrary
and capricious” under State Farm’s ordinary, deferential standard.'®' And with-
out regard to political-accountability concerns, one can see the logic in that po-
sition: If the agency’s view of the issue is a reasonable one, perhaps courts have
no business substituting their own.'**> The distinct concern that an agency’s

148. Nat'l Ass’n of Home Builders v. Defs. of Wildlife, 551 U.S. 644, 658 (2007) (citation omit-
ted).

149. Regents, 140 S. Ct. 1891 at 1909; see supra note 126 and accompanying text (explaining how
Roberts could have read an exercise of discretion into the Duke Memorandum but did not
do so0); ¢f. Gunther, supra note 17, at 46 (arguing that the political process is undermined
when “the Court supplie[s] 