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JUSTIN LEVITT

Section 5 as Simulacrum

Professor Justin Levitt discusses the Shelby County challenge to section s of the
Voting Rights Act, noting downsides to the Act’s tremendous symbolic importance. In
particular, he finds that the case seems to hinge on a simulacrum of the statute— like
an editorial cartoonist’s rendering of a political figure, in which particular features
take on exaggerated salience. Many elements of the simulacrum have at least the ring
of truth. But though the cartoon version of section § resembles the original, the
exaggerated features distort rather than clarify our understanding of the actual
statute’s constitutionality.

The Voting Rights Act is widely hailed as the most significant civil rights
statute in American history." It represents a majority commitment to minority
political representation —one of the only national legal provisions to do so, and
the only one that does so with respect to racial or ethnic minorities. Section § is
the innovative provision that was, in some ways, at the heart of the Act; it
delivered the strongest medicine to the jurisdictions with the worst problems.
And though abuses persist, the prospects for representation of racial minorities
in those jurisdictions promptly and dramatically improved. Among its other
attributes, section § is therefore a provision of enormous expressive and
historical importance. In the recent Shelby County v. Holder case reviewing a
constitutional challenge to the 2006 reauthorization of section 5,” the origin
story and symbolic significance of the statute have been front and center.
Conventional wisdom suggests that emphasizing section §’s evocative aura
raises the psychic stakes of striking the provision down.

The symbolic significance of section 5, however, has some substantial and
underexplored downsides. A section § that serves as the representation of more

1. Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended at 42
U.S.C. §§ 1971, 1973 to 1973bb-1 (2006)).

2. 679 F.3d 848 (D.C. Cir. 2012), cert. granted, No. 12-96 (U.S. argued Feb. 27, 2013).
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than just a statute turns the fight over its constitutionality into a fight over a
preconceived image that is linked to, but also departs from, the section 5
enacted by Congress. That is, there is a distinct possibility that Shelby County
will turn more on a simulacrum of preclearance than on the actual statutory
provision at issue in the case. That should be cause for concern.

The privileging of imprecision begins with the very reference to “section s5,”
which is more metonymy than description. The challenged federal requirement
is not truly a single statutory section, but a sophisticated regulatory regime
spanning three different sections of the law. Section 5 provides the “what”:
federal authorities (the Department of Justice or a Washington, DC, federal
court) must “preclear” any change to election-related procedures in a covered
jurisdiction, ensuring that the new procedures neither decrease the existing
pragmatic political power of racial or ethnic minorities, nor are intended to
discriminate against those minorities.® Section 4 provides a part of “where”
(and perhaps “when”): a formula for determining which jurisdictions were
initially covered, a provision for individual jurisdictions to “bail out” from
coverage when coverage is no longer warranted, a provision for Congress to
reconsider after fifteen years whether the entire coverage regime is no longer
necessary, and a sunset provision to terminate coverage after twenty-five
years.* Section 3 provides another part of “where”: a “bail-in” provision,
allowing courts to impose a slightly modified preclearance process upon a
finding of intentional discrimination.’

The case currently before the Court ostensibly challenges this package of
procedures as beyond the proper exercise of congressional power in 2006. But
the limited nuance of the preceding description —much less the actual details of
how these provisions operate in concert and in practice —is largely absent from
the prevailing narrative. The vision of section 5 that emerged from much of the
Shelby County oral argument, which mirrored the broad understanding evinced
in the popular press, is a construct meaningfully different from the statute
itself.

The “likeness” of the preclearance regime rooted in the popular
imagination may perhaps be sketched as follows.® This section 5 simulacrum is

3. Voting Rights Act § 5 (codified as amended at 42 U.S.C. § 1973¢ (2006)).
4. Id. § 4 (codified as amended at 42 U.S.C. § 1973b (2006)).

5. Id. § 3(c) (codified as amended at 42 U.S.C. § 1973a(c) (2006)). Jurisdictions covered as the
result of “bail-in” must submit election-related procedures to the Department of Justice or
the particular court imposing the “bail-in” requirement (which may be any court in the
country), rather than a Washington, DC, federal court.

6. Throughout this piece, I will refer to the conventional understanding of the preclearance
regime as the section 5 simulacrum. The simulacrum is built upon elements of the real
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a crown jewel of a civil rights regime forged in a different American
environment. It was designed to respond to the urgency of the Southern racial
suppression of the 1960s, achieved enormous success in that social
environment, and continues to excite profound passion in communities that
benefited from that success. It requires conscious consideration of race and
ethnicity in electoral policy—indeed, in some circumstances, consideration of
race and ethnicity will be the but-for cause for choosing some policies over
others. Policies with a disparate impact on minorities may be blocked,
regardless of the other merits of those policies. In the redistricting context, in
particular, decisionmakers operating under the section 5 simulacrum seek
pockets of minority voters to lump together into districts casually identified as
“black districts,” “Latino districts,” “Asian districts,” or “Native American
districts,” which may also become vehicles for legislators seeking partisan
advantage. These districts become safe seats for minority legislators with
positions distinct from the political mainstream. They also become anchors for
future cycles, establishing floors for levels of effective minority participation
that limit local discretion.

To accomplish these ends, on top of other, more familiar, legal provisions
confronting racial discrimination, the section § simulacrum delays all proposed
election-related changes by state and local governments within the regime,
including changes that are not even plausibly discriminatory; the vast majority
of decisions for which jurisdictions must seek federal approval are
uncontroversial. And only certain jurisdictions are subject to preclearance.
Those that are included were placed on the list in the 1960s, but no longer
release police dogs and fire hoses on black protesters; indeed, on some
measures of racial electoral performance, they perform as well as or better than
other jurisdictions. Moreover, the list of jurisdictions subject to preclearance
does not include portions of the country with serious racial problems of their
own. Under the section § simulacrum, all of these elements —features or flaws,
necessary or gratuitous, depending on your perspective—will persist
indefinitely unless the Court intercedes. And though the Court launched a shot
across the bow in 2009, articulating some areas of concern with the statute,
Congress has not modified the preclearance regime since.”

This description of the section § simulacrum is much like an editorial
cartoonist’s rendering of a political figure, in which particular features take on
exaggerated salience. Most elements of the section 5 simulacrum — particularly
when they are seen as isolated elements—have at least the ring of truth, which

statute at issue, but as argued in more detail below, the overemphasis of certain aspects and
the omission of others leads to a distorted picture of the whole.

7. See Nw. Austin Mun. Util. Dist. No. One v. Holder (NAMUDNO), 557 U.S. 193, 202-05, 211
(2009).
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helps to explain the staying power of the image. But though the cartoon
version of the preclearance regime resembles the original, the exaggerated
features distort rather than clarify our understanding of the legality of the
portions of the Voting Rights Act at issue. To detractors, the overall image that
emerges is that of a petulant Congress needlessly and clumsily forcing
unwilling states to engage in racial essentialism, at the behest of legislators and
interest groups who cannot recognize that we no longer live in the past. It is a
powerful construct, and one worthy of scorn. But this simulacrum does not
describe the statute that Congress actually passed, and therefore should not
drive discussion of the actual statute’s constitutionality.

This short Essay investigates some of the more striking elements of the
section 5 simulacrum, contrasting the cartoon vision of section § with the more
fully contextualized operation of the actual statute. Part I discusses the
perception of the coverage formula determining the geographic scope of
preclearance. Part II reviews the perception of preclearance’s substantive scope:
the types of election-related changes properly governed by section 5. Part IIT
engages the perception of the comparative merits of alternative remedial
regimes. Part IV reviews the perception of section §’s impact on race relations
more generally, including charges of racial essentialism and now-infamous
“racial entitlements.”® Part V takes an even longer view, confronting the
perception of the preclearance regime’s overall place in the constitutional
jurisprudence of race-consciousness and federalism. In each case, the real-
world statute stands on firmer constitutional ground than its flattened and
distorted simulacrum.

I. THE COVERAGE FORMULA

Consider first the coverage formula. Certain jurisdictions must preclear;
others need not. There is no question that preclearance involves an unusual
exercise of federal power, and that there must be some reason to subject certain
jurisdictions—and presumably only those jurisdictions”—to the prophylactic
procedure. Much of the current constitutional challenge concerns the degree to
which the 2006 Congress adequately distinguished covered jurisdictions from
those that are not covered. And much has been made of the fact that Congress
kept essentially the “same” coverage formula that it first put in place in 1965.

8. Transcript of Oral Argument at 47, Shelby County v. Holder, No. 12-96 (U.S. argued Feb.
27, 2013) (statement of Scalia, J.).

9. See, e.g., Tennessee v. Lane, 541 U.S. 509, 564 (2004) (Scalia, J., dissenting) (“I would not,
however, abandon the requirement that Congress may impose prophylactic § 5 legislation
only upon those particular States in which there has been an identified history of relevant
constitutional violations.”).
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Coverage attaches, as an initial matter, if a jurisdiction had used a test or
device as a prerequisite to voting, and if less than fifty percent of the eligible
electorate registered or voted in 1964, 1968, or 1972."° Conventional wisdom
regards this coverage as an ingenious means of “reverse-engineering”
protection in the most racist jurisdictions at the heart of Jim Crow." And with
an emphasis on the lack of change to this portion of the coverage formula, the
section § simulacrum is seen as a 1965 Rand-McNally road map, drawn before
completion of the Interstate Highway System, much less the Internet.

There are three related flaws at the heart of this cartoon. The first is the
presumption of indefinite life: the paper upon which a road map is printed
may eventually deteriorate, but it does not evaporate on a specified date.
Similarly, the simulacrum seems devoted to the notion that section 5 will for all
practical purposes linger indefinitely.” But this does not describe the actual
preclearance regime under challenge. The provision before the Court must be
reconsidered in 2021, and expires in 2031.”® Congress was either justified in
crafting a preclearance provision for this period or it was not. There is no basis
for considering the speculative political calculus of a future Congress, much
less the factual predicate of a future decade, in assessing the constitutionality of
the actual statute in question.

The second is the presumption of stasis: a printed edition of a road map is
incapable of incorporating new information. Again, this is not the case for
coverage under the actual preclearance regime. Though the coverage formula
was developed in 1965, it was designed from the outset to be adaptive, with the
extent of coverage changing in response to changing circumstances. The two-
part standard above (covering areas where voting was contingent upon the use
of a test or device, and which had less than fifty percent registration or
turnout) is only the start of the formula. To that are added the section 3 bail-in
and the section 4 bailout provisions. Hundreds of jurisdictions that once had a
responsibility to preclear election laws no longer must do so; many
jurisdictions not covered in 1965 were later covered by extension of the statute,
and eighteen jurisdictions have been (temporarily) covered by judicial order.™

10. 42U.S.C. § 1973b(b).

n.  See Shelby County v. Holder, 679 F.3d 848, 879 (D.C. Cir. 2012), cert. granted, No. 12-96
(U.S. argued Feb. 27, 2013).

12. See Transcript of Oral Argument at 31, 60, Shelby County, No. 12-96 (implying that the
preclearance provision will be re-enacted in perpetuity).

13. 42 U.S.C. § 1973b(a)(7)-(8).

14. The precise number depends on the unit of comparison. Two hundred and forty-seven
named entities have bailed out of coverage. Section 4 of the Voting Rights Act, U.S. DEP’T OF

JUSTICE, http://www.justice.gov/crt/about/vot/misc/sec_4.php (Jurisdictions Currently Bailed
Out) (last visited Mar. 31, 2013). Those jurisdictions include 550 political subdivisions: 35
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As facts on the ground demonstrate that jurisdictions should be subject to
preclearance or free from preclearance, coverage is designed to expand and
contract.

This answers the objection that Congress should have developed a new
formula in 2006 based on new information, and that any pre-existing formula
is necessarily outdated. In reality, the bail-in and bailout mechanisms mean
that the “old” formula continually encompasses new information. A
jurisdiction is now covered if it was once covered (old formula) and has not
bailed out (new information); a jurisdiction is not covered now if it was not
covered (old formula) and has not been bailed in (new information). Bail-in
and bailout are necessary components of the coverage determination, but are
largely absent from the section s simulacrum.” Looking at the coverage
determination holistically, it is apparent that the list of covered jurisdictions is
just as much the product of current determinations as it is the product of
decisions from 1965.*

counties, 146 municipalities, 110 school districts, and 259 special districts. U.S. CENSUS
BUREAU, U.S. DEP’'T. OF COMMERCE, 2002 CENSUS OF GOVERNMENTS: VOLUME 1, NUMBER 1,
GOVERNMENT ORGANIZATION, at 1, 22-60 (2002) [hereinafter CENSUS OF GOVERNMENTS .
Some of the special districts may not administer procedures with respect to voting, and
therefore may not be subject to preclearance.

With regard to new coverage, 17 named entities have been covered by the section 4
formula since 1965. Section § Covered Jurisdictions, U.S. DEP'T OF JUSTICE,
http://www justice.gov/crt/about/vot/sec_s/covered.php (last visited Mar. 31, 2013). These
include 5935 political subdivisions, more than 80% of which are in Texas; the subdivisions
include 295 counties, 1196 municipalities, 1377 school districts, and 2788 special districts. See
CENSUS OF GOVERNMENTS, supra. Eighteen jurisdictions have been temporarily “bailed in”:
political subdivisions are not “bailed in” by an order encompassing the larger political unit.
See 42 U.S.C. § 1973a(c); Brief for the Federal Respondent at app. A, Shelby County, No. 12-
96.

15. At oral argument, plaintiffs’ counsel mentioned bailout once and the Solicitor General
mentioned bailout twice. Transcript of Oral Argument at 20, 35, 44, Shelby County, No. 12-
96. No Justice mentioned bailout at all. The omission is curious given the Supreme Court’s
last encounter with bailout just four years earlier, when it recognized that Congress
intended bailout to be a meaningful piece of the preclearance regime. See NAMUDNO, 557
U.S. 193, 210-11 (2009).

16. It is theoretically possible that the bailout criteria are unconstitutionally stringent— that they
do not allow jurisdictions with no recent record of harm to minorities a sufficient
opportunity to escape coverage. Such a claim is difficult to assess in the abstract. Since the
bailout provisions were amended in 1982, no jurisdiction that has sought bailout has been
denied bailout, which leaves no adjudicated facts from a harmed jurisdiction to assess the
reach or overreach of the provision. See Shelby County v. Holder, 679 F.3d 848, 882 (D.C.
Cir. 2012). But more importantly, if the bailout provision is not working as intended —as a
symmetric counterpart to coverage —the congressional purpose can be better effectuated by
construing the bailout provision than by discarding the entire statutory scheme. See
NAMUDNQO, 557 U.S. at 210-11.
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The third flaw is related to the last, and to the objection that Congress
should in 2006 have found a new way to distinguish covered from non-covered
jurisdictions based on present conditions, and that its failure to “update” was
mere political cowardice. There have been several suggestions that distinctions
in 2006 data should be reflected in 2006 coverage."” At oral argument in Shelby
County, for example, the Chief Justice seemed to suggest that an appropriate
2006 formula would have to consider distinctions ostensibly parallel to the
original coverage formula. Just as the original formula focused on registration
and turnout, so did the Chief Justice, comparing the relative registration and
turnout of white and African American voters in Mississippi and
Massachusetts.”® He seemed to say that the preclearance regime treats
Mississippi “worse” than Massachusetts, when —buying into the simulacrum —
conditions on the ground today indicate that it should be the other way
around.

Proponents have also defended the preclearance regime based on
distinctions in 2006 data: most prominently, the comparative number of
actions brought under section 2 of the Act, which prohibits vote denial and
dilution on the basis of race and language minority status nationwide (rather
than in select jurisdictions) and places the burden of proof on affected plaintifts
(rather than jurisdictions seeking a change in policy). The rates of successful
section 2 litigation were substantially higher in covered jurisdictions than in
non-covered jurisdictions; the respondents in Shelby County used this disparity,
among others, to justify Congress’s decision to perpetuate coverage
distinctions in 2006."

Both of these measures—and all other numerical distinctions based on
voting-related outcomes between covered and non-covered jurisdictions* —ask

17.  Transcript of Oral Argument at 32-35, Shelby County, No. 12-96.

18. Id. at 32. There are important differences between the measure used in 1965 and the Chief
Justice’s implied suggestion for 2006. The Chief Justice’s measure focuses on comparative
registration and turnout rates of white and black citizens; these differences, while offering
cause for concern, may now amount to just a few percentage points. See Was Chief Justice
John Roberts Right About Voting Rates in Massachusetts, Mississippi?, TAMPA BAY TIMES:
PoLITIFACT (Mar. 5, 2013), http://www.politifact.com/truth-o-meter/statements/2013
/mar/os/john-roberts/was-chief-justice-john-roberts-right-about-voting-. In contrast, the
original formula focused on areas where—in a system incorporating the basic premise of
majority rule—the majority of electors were not participating at all. That distinction treats
states differently based not on a mere difference in degree, but on a difference in kind.

19. See Brief for Respondent-Intervenors Earl Cunningham et al. at 52-54, Shelby County, No.
12-96.
20. See Nathaniel Persily, The Promise and Pitfalls of the New Voting Rights Act, 117 YALE L.]. 174,

192-207 (2007) (cataloguing forms of data presented by Congress to justify coverage in
2000).
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fundamentally the wrong question. The issue is not whether Congress had
sufficient reason to believe that covered jurisdictions were meaningfully
different from non-covered jurisdictions in 2006. The real issue is whether
Congress had sufficient reason to believe, based on past practice, that covered
jurisdictions would be meaningfully different from non-covered jurisdictions
without a preclearance regime. In the Chief Justice’s terms, the question is
whether 2006 evidence showed a likelihood of greater harm to minority
participation in Mississippi than Massachusetts—in the absence of section §.
Only this latter question gets to the heart of the extent to which the coverage of
the preclearance regime is tailored to Congress’s objectives.

The problem is that the most probative evidence for this relevant inquiry
effectively requires evaluating Mississippi in 2006 without section §. This is a
counterfactual beyond anyone’s capacity to model or measure accurately. As a
result, Congress necessarily had to turn to proxies.” I have argued elsewhere
that the absence of bailout, coupled with present evidence of harm, essentially
serves as a proxy at least as meaningful as other contemporary data.** The logic
is as follows. The original formula covered jurisdictions where democracy was
effectively broken—that is, where elections in 1964, 1968, or 1972 were held
without the participation of at least half of the eligible electorate. Any
jurisdiction where participation was not limited “on account of” race or
language minority status could bail out, leaving areas covered only where
participation was limited on account of race or ethnicity, often through vicious
intentional discrimination. Other jurisdictions that were found to have
engaged in intentional discrimination on the basis of race or language minority
status could be covered through the bail-in mechanism. After August 4, 1984,

21.  Respondents’ section 2 evidence functions as an “a fortiori” proxy: if existing evidence
shows that minority participation is threatened meaningfully more often in covered
jurisdictions than in non-covered jurisdictions even with section 5 in place, participation
would presumably be threatened at least as disproportionately without section s.

Some commentators have turned to a different, and valuable, proxy: measurements
of attitudes and preferences in covered and non-covered jurisdictions that may provide
coarse signals of differential government incentives to discriminate against racial and ethnic
minorities in the absence of section §. See, e.g., Stephen Ansolabehere et al., Race, Region, and
Vote Choice in the 2008 Election: Implications for the Future of the Voting Rights Act, 123 HARV.
L. Rev. 1385 (2010) (discussing the extent to which voting preferences are polarized by race
and ethnicity); Stephen Ansolabehere et al., Regional Differences in Racial Polarization in the
2012 Presidential Election: Implications for the Constitutionality of Section § of the Voting Rights
Act, 126 HARv. L. Rev. F. 205 (2013) (same); Christopher S. Elmendorf & Douglas M.
Spencer, The Geography of Discrimination in Voting: MRP Meets the VRA (UC Davis Legal
Studies Research Paper Series, No. 339, 2013), http://ssrn.com/abstract=2262954
(measuring the relative extent of stereotyping of African Americans).

22. Justin Levitt, Bringing Sweats to the Court, ACSBLOG (Feb. 26, 2013),
http://www.acslaw.org/acsblog/bringing-sweats-to-the-court.
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any jurisdiction could bail out of coverage with a ten-year record of “good
behavior” preserving and working to improve the political participation of
minorities.” Together, this means that jurisdictions not covered in 2006 either
were not broken™ or had been broken and demonstrated improvement. In
these jurisdictions, Congress determined that remedies other than preclearance
(e.g., affirmative litigation under section 2) might suffice to address occasional
lapses or new difficulties. In contrast, jurisdictions that were covered in 2006
and unable to bail out had been broken on account of race, and had not yet
demonstrated a sufficient departure from the patterns of the past.” That fact
alone is a powerful indication that, absent section 5, there would be a
meaningful difference between non-covered jurisdictions and covered
jurisdictions in the potential efficacy of alternative remedial schemes. When
added to 15,000 pages of legislative records articulating current threats to
minority participation in covered jurisdictions, even given the presence of
section s, the proxy becomes stronger still.*®

The analysis above places a substantial amount of weight on the
meaningful potential for bailout when a jurisdiction has demonstrated an
absence of recent action impairing political rights on account of race. That
weight is proper; bailout is not merely an afterthought to coverage, but an
integral design feature of its scope. It amounts to one of the major differences

23.  See Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, § 2(b)(4), 96 Stat. 131, 131-
32 (codified as amended at 42 U.S.C. § 1973b(a)(1) (2006)).

24. To be clear, the fact that the majority of eligible electors participated in a presidential
election is not itself a cause for celebration, nor does it imply the absence of serious
concerns. Many jurisdictions not covered by the preclearance regime have repeatedly treated
minority electors suboptimally. But there is a qualitative difference between such
jurisdictions and those in which tests or devices acting to restrict the franchise on account of
race or ethnicity ensured that a majority of electors would not be involved at all.

25.  Covered jurisdictions that had employed a test or device limiting participation on account of
race or ethnicity, and that had not by 2006 established sufficient improvement to apply for
bailout, may thus be likened to jurisdictions with a history of de jure educational
discrimination that had not yet demonstrated the attainment of unitary status in their
educational systems. Cf. Ellen D. Katz, Congressional Power to Extend Preclearance: A Response
to Professor Karlan, 44 HOus. L. REV. 33, 59 (2007) (comparing bailout from preclearance to
the dissolution of desegregation decrees based on the attainment of unitary status); Ellen D.
Katz, Engineering the Endgame, 109 MICH. L. REV. 349, 357-62 (2010) (same).

There was an additional category of jurisdictions covered in 2006 that had been
broken, and had achieved sufficient improvement to apply for bailout, but had not yet
attempted to do so, either for logistical or administrative reasons or because they politically
preferred the preclearance regime to the alternative. Several such jurisdictions have since
petitioned for, and received, bailout. See, e.g., Consent Judgment and Decree, New
Hampshire v. Holder, No. 1:12-cv-01854 (D.D.C. Mar. 1, 2013) (three judge panel),
http://www justice.gov/crt/about/vot/misc/nh_cd.pdf.

26.  See Shelby County v. Holder, 811 F. Supp. 2d 424, 435 (D.D.C. 2011).
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between a section § simulacrum revolving around a fixed original formula and
the actual statute before the Court.

Il. COVERED PROCEDURES OR PRACTICES

Another element of the section 5 simulacrum is the centrality of the
problems that inspired preclearance: shifting legal regimes developed by
recalcitrant registrars and precinct officials to shut minority citizens out of the
voting process.” Extreme (and ever-changing) racial and ethnic restrictions on
access to a valid ballot were unquestionably the primary predicates for the
preclearance portion of the Voting Rights Act. Now, although restrictions with
disproportionate impact have not vanished, most racial and ethnic minorities
in covered jurisdictions are able to cast a valid ballot. This must be the basis of
the assertion at oral argument by Shelby County’s counsel that “the problem to
which the Voting Rights Act was addressed is solved.”*® If the principal visual
association for section 5 is a Southern registrar (backed by state-supported
violence) inventing a new procedure in order to effectively stymie all of his
jurisdiction’s African American voters, the 2006 provision looks as outdated in
substance as it does in coverage.*

To the extent that the section 5 simulacrum ever represented reality,
however, the real statute is certainly no longer merely about wholesale access to
the ballot. The authors of the Act recognized the powerful creativity of the
drive to retain political power, and built a preclearance regime encompassing
“any” procedure with respect to voting that either denies or abridges the right

27.  See, e.g., Holder v. Hall, 512 U.S. 874, 893, 914-15 (1994) (Thomas, J., concurring in the
judgment) (characterizing the preclearance regime as intended to target access problems).

28. Transcript of Oral Argument at 65-66, Shelby County v. Holder, No. 12-96 (U.S. argued
Feb. 27, 2013) (“Well, and I think the problem to which the Voting Rights Act was
addressed is solved. You look at the registration, you look at the voting. That problem is
solved on an absolute, as well as, a relative basis.”); see also id. at 18.

29. Indeed, the civil rights movement strategically sought opportunities to put many of the
most disturbing images on 1960s television, because they provided striking visual
embodiments —a simulacrum, if you will —of a widespread racism that was not everywhere
violent. This is not to deny that there was extraordinary violence in the South against
African Americans and others; it was unquestionably profound (and profoundly shameful).
But a pernicious bureaucratic racism disenfranchised racial and ethnic minorities even where
Bull Connor’s cronies kept their billy clubs stowed. Movement leaders used the most
visually striking excesses not to define the problem, but to illustrate it for the remainder of
the country. Ironically, those invested in the simulacrum now seize on the lack of visual
excesses (and some visual manifestations of undeniable progress, like an African American
president) to assert that the problem has been solved. I am indebted to Spencer Overton for
this insightful point.
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to vote on account of race or color.*® This certainly includes the Jim Crow
tactics of the 1960s: blunderbuss acts aimed at minority citizens across the
board. But it also includes more subtle procedures that dilute political power
by affecting not most minority voters, but a substantial and disproportionate
number of those voters. And at least since Allen v. State Board of Elections,* the
provision’s scope has also been interpreted to encompass “second-generation”
abridgment of political power.** Such abridgment includes not only procedures
that constrict access to the polls, but also districting and annexation decisions
that limit or degrade racial or ethnic minorities’ meaningful representation
even when each individual can cast a valid ballot.*

Congress has amended the preclearance provisions of the Voting Rights
Act several times since Allen—including amendments to overrule interpretive
decisions of the Court—but in doing so, it has embraced, not overruled, Allen’s
central premise, recognizing that the illegitimate dilution of electoral power can
take many forms. Longstanding principles of statutory interpretation provide
that reenacted statutory provisions are presumed to adopt and incorporate
prior judicial constructions of statutory text.** Each time Congress reenacted
the preclearance regime, it embraced Allen.® And each time, the Court
validated the reenactment as constitutional, including its application to
dilution of minority representation, and not merely to problems with

30. 42 U.S.C. § 1973¢c(a) (2006).

3. 393 U.S. 544 (1969).

32. See id. at 563-71 (discussing various rules not related to voter participation that could
nevertheless dilute the right to vote). Professor Lani Guinier memorably characterized such
policies as “second generation” concerns. Lani Guinier, The Triumph of Tokenism: The Voting
Rights Act and the Theory of Black Electoral Success, 89 MICH. L. REV. 1077, 1093 (1991). The
shorthand reflects the fact that minority communities and civil rights advocates first
“focused primarily” on “direct impediments to electoral participation,” and only later
concentrated their energies on “indirect structural barriers” like those of a dilutive
redistricting system. Id. The relative prioritization should not, however, imply that attempts
to dilute minority electoral power through district shape or structure were absent during the
Jim Crow era, or unknown to the Congress enacting the Voting Rights Act. See, e.g.,
Gomillion v. Lightfoot, 364 U.S. 339 (1960).

33. See, e.g., Texas v. United States, 887 F. Supp. 2d 133 (D.D.C. 2012) (three-judge panel)
(blocking redistricting decisions impacting Latino citizens); Busbee v. Smith, 549 F. Supp.
494 (D.D.C. 1982) (three-judge panel) (blocking a redistricting decision impacting African
American citizens), aff'd 459 U.S. 1166 (1983).

34. See, e.g., Lorillard v. Pons, 434 U.S. 575, 580 (1978) (“Congress is presumed to be aware of
an administrative or judicial interpretation of a statute and to adopt that interpretation
when it re-enacts a statute without change . . . .”).

35. Legislative history confirms that the embrace was not accidental. See Brief of Historians and
Social Scientists as Amici Curiae in Support of Respondents at 15-17, Shelby County v.
Holder, No. 12-96, 2013 WL 476052 (U.S. argued Feb. 27, 2013).
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registration and turnout.> In 2006, Congress expressly reaffirmed its intent to
address these “second generation barriers.”” No less than the preclearance
provisions of 1970, 1975, and 1982, the preclearance provision of 2006
confronts evils far more expansive than those reflected in the 1960s news
broadcasts of the simulacrum.

The expansive substantive breadth of the real section § renders it more
tailored, not less, to preventing unconstitutional deprivations of electoral
power in a contemporary environment. Regrettably, efforts to deprive
minorities of political power on account of race or ethnicity through second-
generation structures like redistricting are still stubborn features of the present
political environment.?® Indeed, it may be logistically easier now to effectuate
second-generation abridgment than it is to effectuate the first-generation,
1960s-era equivalent. For example, the growth of mail-in registration
facilitated by the National Voter Registration Act’® may make it more difficult
to reliably discern the race or ethnicity of an individual prospective registrant,*
but the Census Bureau delivers the racial or ethnic composition of a precinct to
any official’s door.

I1l. ALTERNATIVE REMEDIAL SCHEMES

The section 5 simulacrum also depicts preclearance as one particularly
aggressive treatment protocol among other remedies just as capable of treating
the relevant illness with fewer side effects. Intentional discrimination based on
race or ethnicity is unconstitutional, and can be addressed by a civil rights
lawsuit under 42 U.S.C. § 1983. And even where direct proof of
unconstitutional intentional discrimination is difficult to amass, section 2 of the
Act provides a cause of action to confront electoral practices that, in the

36. See Lopez v. Monterey Cnty., 525 U.S. 266, 282-85 (1999); City of Rome v. United States,
446 U.S. 156, 172-87 (1980).

37. See Fannie Lou Hamer, Rosa Parks, Coretta Scott King, César E. Chdvez, Barbara C. Jordan,
William C. Veldsquez, and Dr. Hector P. Garcia Voting Rights Act Reauthorization and
Amendments Act of 2006 (“VRARA”), Pub. L. No. 109-246, § 2(b)(2), 120 Stat. 577, 577
(2006), amended by Pub. L. No. 110-258, 122 Stat. 2428 (2008) (recognizing, and
demonstrating a continuing commitment to confront, “second generation barriers”).

38. See, e.g., League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 440 (2006) (“In
essence the State took away the Latinos’ opportunity because Latinos were about to exercise
it.”).

39. 42 U.S.C. § 1973gg-4 (2006).

40. I do not mean to overstate this point: some names or naming patterns, and some towns or
ZIP codes, are sufficiently correlated with race or ethnicity to be a sufficiently reliable guide
for racist activity even in a mail-in context. See, e.g., Roland G. Fryer, Jr. & Steven D. Levitt,
The Causes and Consequences of Distinctively Black Names, 119 Q.J. ECON. 767 (2004).
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“totality of circumstances,” result in a “denial or abridgement” of the right to
vote.* These are powerful responsive litigation tools to combat discrimination.
The Department of Justice and privately funded civil rights groups have ample
motivation to deploy these tools, and tout their successes in using them around
the country. The simulacrum sets section 5 alongside section 2 and section
1983 —and thus arrayed on the remedial shelf, the benefits of preclearance
appear roughly equivalent and its intrusion on local governance therefore less
necessary.*

This perspective on preclearance may well be fostered by judicial experience
with the common posture of section s litigation. Because section 5 exists, courts
no longer see the repeated cycles that gave rise to the original need for
preclearance: dilution, followed by responsive litigation, followed by changes
fostering dilution in different ways. Courts also do not generally see the “first
drafts” of policies that are modified in the shadow of the existing preclearance
process: either policies that are not promulgated because they would be
blocked by section 5 before they are implemented, or policies that are
promulgated but revised after dialogue with the Department of Justice (before
or after a formal objection). For the tiny portion of preclearance cases that
result in litigation, courts are asked to decide how the statute’s terms should be
applied to a contested policy, which is an inquiry in the heartland of judicial
competence. They are not generally asked to weigh whether alternative regimes
might have resolved the alleged harms equally effectively, which is
quintessentially a question of policy. The judiciary’s lived experience with
section § cases may well influence its vision of the place of preclearance in the
remedial toolkit.*

In reality, section 5 is not merely the more aggressive equivalent of
responsive litigation. It is well understood that the preclearance regime
prevents iterative cycles of discrimination and lawsuit that responsive litigation
cannot address: it stops the game of Whac-A-Mole in which responsive
litigation is never able to catch up with determined wrongdoers. Scholars are
also beginning to recognize that the preclearance regime establishes a forum for
productive policy dialogue—a structured negotiation between submitting

4. 42US.C.§1973.

42. See, e.g., Transcript of Oral Argument at 25, Shelby County v. Holder, No. 12-96 (U.S.
argued Feb. 27, 2013) (statement of Bert Rein) (suggesting that alternative litigation tools
may suffice); id. at 37 (statement of Kennedy, J.) (same).

43. Cf. Tonja Jacobi, The Law and Economics of the Exclusionary Rule, 87 NOTRE DAME L. REV.
585, 599 (2011) (articulating the view that the development of Fourth Amendment
jurisprudence has likely been affected by the fact that most cases that reach the courts
involve the exclusionary rule, a context in which incriminating evidence has necessarily been
found).
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jurisdictions and the Department of Justice regarding means to mitigate
apparent discrimination** —that responsive litigation may provide less readily
or less effectively.”

But even when preclearance and responsive litigation are trained on the
same contested electoral rules and arrive at essentially the same conclusions
with respect to their legality, there are enormous practical distinctions between
the regimes. Responsive litigation depends on an ability to amass, process, and
present substantial information—demographic and electoral data, formal
legislative records and legislators’ informal comments, and historical context,
among others. Courts are, correctly, loath to offer even preliminary relief
before data sufficient to establish a case have been assembled, particularly
during the period shortly before an election.*® More prominent disputes —for
example, statewide redistricting battles—are likely to draw substantial
governmental and private resources and expertise to help prepare responsive
litigation, but given finite resources, there is a greater risk that smaller
jurisdictions like towns, villages, constable districts, and school boards will be
overlooked.*” And even in the larger jurisdictions, assembling sufficient data to
present a credible case takes significant time.

Changes to electoral policy several months before an election —much less
those implemented on the eve of an election—may not afford adequate
opportunity to assemble a reasonably robust litigation response when the claim

44. Ellen D. Katz, South Carolina’s “Evolutionary Process,” 113 COLUM. L. REV. SIDEBAR 55, 60-64
(2013).

45. In responsive litigation, the closest analog is the context of a potential consent decree. There
are important differences between negotiation over consent decrees and the negotiation over
preclearance, including the degree of judicial involvement and the ease of future
modification. The extent to which the fora effectively serve similar objectives is not clear —
and beyond the scope of this short Essay.

46. Indeed, the Supreme Court has cautioned that the judiciary should be particularly wary of
offering relief from enacted electoral rules when elections are imminent and there is
“inadequate time to resolve . . . factual disputes.” Purcell v. Gonzalez, 549 U.S. 1, 6 (2006).

47. Between June 29, 1982 (the effective date of the 1982 reauthorization of preclearance) and
July 27, 2006 (the effective date of the 2006 reauthorization), only 14% of the objections
lodged by the Department of Justice under section 5 concerned statewide changes. Thirty-
nine percent concerned county-level changes, and 48% concerned changes in municipalities,
school boards, or special districts. These calculations are drawn from data at Voting Rights
Act: Objections and Observers, LAWYERS’ COMM. FOR CIv. RTS. UNDER LAw, http://www
Jawyerscommittee.org/projects/section_s (last visited May 31, 2013).

Given that these represent objections to promulgated policies and do not account for the
deterrent value of section 5, these are, obviously, only partial measures of the comparative
“work” done by section 5 at various jurisdictional levels. They are not intended to be
accurate predictions of the relative volume of responsive litigation that might be required to
prevent discrimination in the absence of section 5.
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involves racial vote dilution. There are, to be sure, a large number of disputes
that head to the courts in the weeks before an election,* but these generally
depend on questions of law rather than questions of fact.*” In contrast, when
electoral changes close to an election are discriminatory, the issue is entirely
fact-based —and the election will often take place before sufficient proof of the
wrong can be assembled. The officials elected under the improper regime are
then empowered to make policy until the plaintiffs are able to prove harm and
the courts order a remedial election—or, with greater delay, a regularly
scheduled future election under remedial procedures.”® Preclearance is
designed to stop problems before they have meaningful impact on local
communities; responsive litigation is far more likely to fail this test. These
contextualized understandings of the limitations of litigation, and their
consequences, are largely absent from the simulacrum of section s.

IV. RACIAL ESSENTIALISM AND RACIAL ENTITLEMENTS

The elements of the simulacrum discussed above generally involve
conventional wisdom about how the preclearance regime was intended to
work. Another central element of the section 5 simulacrum revolves around the
perception of a presumably unintended consequence: the fear that the
provision fosters racial essentialism. The concern arises most centrally in the
redistricting context. The notion is that section § requires covered jurisdictions
to create “black districts” or “Latino districts” by lumping together voters with
little in common other than their race or ethnicity.” Indeed, the section §
simulacrum provides cause for racial minorities to demand tailored districts

48. I am not aware of a reliable quantitative source for the precise number. Professor Richard
Hasen has catalogued election cases with reported decisions in election years, see Richard L.
Hasen, The Democracy Canon, 62 STAN. L. REV. 69, 90 n.96 (2009), but I am not aware of
an attempt to assess the vast field of election litigation without reported decisions, nor am I
aware of any attempt to distinguish pre-election litigation from litigation decided in an
election’s aftermath. This is not intended as a critique; the information currently captured in
accessible state litigation repositories renders such a study impractical at best.

49. Lawsuits that are heavily fact-dependent do not generally challenge policies put in place the
week before; such suits arrive at the courts shortly before an election to challenge policies
that have been in place for far longer.

s0. See, e.g. Transcript of Oral Argument at 55, Shelby County v. Holder, No. 12-96 (U.S.
argued Feb. 27, 2013) (statement of Debo Adegbile) (“What we’ve seen in Section 2 cases is
that the benefits of discrimination vest in incumbents who would not be there, but for the
discriminatory plan.”).

51 See, e.g., Holder v. Hall, 512 U.S. 874, 905 (1994) (Thomas, J., concurring in the judgment);
Transcript of Oral Argument at 47, Shelby County, No. 12-96 (statement of Scalia, J.)
(“There are certain districts in the House that are black districts by law just about now.”).
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that are privileged by federal law over districts demanded by other interest
groups, and which remain locked into future maps. This is the conception of
section § that might most plausibly be driving Justice Scalia’s notion of the
provision as providing “racial entitlements.”*

With respect to the essentialism concern, the flaw in the section §
simulacrum is the assumption of causality. There may well be racial
essentialism in covered jurisdictions, but to the extent that it exists, the fault
cannot properly be laid at the feet of the actual federal statute. Section §
prohibits abridgment of voting power on account of race or ethnicity. It
therefore has teeth in the redistricting context only to the extent that racial or
ethnic minority blocs actually exhibit consistent voting preferences that would,
if unprotected, be abridged. The predicate condition for abridgement is a set of
preferences distinct from those of the surrounding community. As an
illustration, imagine a jurisdiction in which all voters prefer precisely the same

s2.  Transcript of Oral Argument at 47, Shelby County, No. 12-96. The analysis below discusses
the notion of the preclearance regime as a “racial entitlement.” More bewildering is Justice
Scalia’s implication at oral argument that section 5 is an “entitlement” that is improper not
(or not merely) because it involves an unjustified racial distinction or power beyond
Congress’s enumerated authority, but because it exemplifies an arena in which the
legislative process cannot be trusted to function in an appropriately responsive fashion. See
id. (“Whenever a society adopts racial entitlements, it is very difficult to get out of them
through the normal political processes. . . . [I]t’s a concern that this is not the kind of a
question that you can leave to Congress.”). That is, the problem is not (or not merely) that
the substance of the Congressional action is improper, but that the subject of race creates a
breakdown in the normal process of democratic politics. Justice Scalia seems to believe that
protections for racial minorities exemplify public choice problems uniquely requiring
judicial intervention to provide representation reinforcement.

This is a position that is difficult to understand. It is clear that in a polarized system,
cohesive political majorities cannot reliably be expected to respond to “discrete and insular
minorities,” and so those minorities may need special protection from nonpolitical actors.
United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938). But majorities do not
usually merit special nonpolitical protection from political minorities. Political majorities are
normally presumed to prevail in legislation. Often, to be sure, majoritarian institutions will
respond to the concerns of political minorities. Generally, however, courts will not “correct”
legislation derived from a political minority’s claims of morality, or its passionate
constituent activism, or its ability to convince like-minded voters at the polls, or its garden-
variety strategic use of logrolling or parliamentary procedures. Indeed, even when faced
with evidence suggesting that legislative action is the result of out-and-out bribery by a
political minority, courts do not generally intercede to preserve whatever they perceive to
represent the “true” majority will. See Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 129-31 (1810).
Perhaps Justice Scalia is suggesting that the judiciary should intervene more often in the
ostensibly majoritarian political process—though his concern appears limited to the
allegedly undue influence of racial and ethnic minorities. At the very least, it is not clear why
the public choice and collective action concerns involved in racial or ethnic minority
mobilization should be meaningfully distinct from the public choice and collective action
concerns implicated in the mobilization of any other interest group.
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types of candidates, and imagine further that you were intent on abridging the
voting power of a subgroup of these citizens. How would you draw district
lines or shape an at-large district to accomplish the goal?

Thus, in order for districts to “abridge” voting power on account of race or
ethnicity, racial or ethnic groups whose power is at risk must have consistent,
and distinct, political preferences. This is known in voting rights circles as
racially polarized voting. If voting is not racially polarized—if many minority
voters prefer the same types of candidates as the majority, or if minority voters
are politically diverse in the same ways that the majority community is
politically diverse —a jurisdiction’s chosen district scheme cannot abridge “the”
racial community’s voting power because there is no such entity as “the” racial
community for purposes of political preference. Section § requires no remedy
here. If, in contrast, voting is racially polarized—if minority voters are
politically unified in a manner distinct from the surrounding community —
then it is possible to comprehend (and preclude) practices that abridge this
voting power. But then the force of section § is based on actual political
preferences, not essentialist assumptions.

It is true that, in practice, some jurisdictions may draw “black districts” or
“Latino districts” based solely on demographics, indulging racial essentialism
and citing section 5 as a politically palatable excuse. But the misapplication of a
statute is not a constitutional flaw of the statute itself. And the judiciary has
refused to indulge these misunderstandings.” Courts have consistently
emphasized that preclearance decisions are not properly premised on racial
statistics alone, overturning the contrary assumptions of covered jurisdictions
in the process.’* Rather, retrogression is based on pragmatic political power, as

53.  See Miller v. Johnson, 515 U.S. 900, 921-28 (1995) (refusing to validate state redistricting
decisions undertaken ostensibly in order to comply with federal law, where it was not
reasonable to believe that federal law warranted the state’s decision); ¢f. Ricci v. DeStefano,
557 U.S. 557, 581-85 (2009) (refusing to validate municipal hiring decisions undertaken
ostensibly in order to comply with federal law without evidence to support the belief that
federal law warranted the city’s decisions).

Similarly, state decisions to overpack districts with minority voters based on their race,
well beyond what is plausibly required for preclearance, cannot properly point to section 5 as
the culprit.

54. See Texas v. United States, 887 F. Supp. 2d 133, 140, 203-04, 232 (D.D.C. 2012) (emphasizing
a “multi-factored, functional analysis” and rejecting Texas’s reliance on demographic
statistics alone). This approach is also found in Georgia v. Ashcroft, 539 U.S. 461, 479-80
(2003). Although in 2006 Congress overturned Georgia’s assertion that a minority group’s
diminished ability to elect a candidate of its choice would not be dispositive, it did not alter
Georgia’s conclusion that the calculation of the effective exercise of the franchise is not based
on demographics alone. See VRARA, supra note 37, at §§ 2(b)(6), 5(3); Justin Levitt,
Democracy on the High Wire: Citizen Implementation of the Voting Rights Act, 46 U.C. DAvIs L.
REV. 1041, 1064-65, 1091 & n.200 (2013).
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evinced by registration rates, turnout rates, and the degree to which racial or
ethnic minority voters actually demonstrate consistent political preferences.
The precondition for section 5 to impose meaningful constraints on local
decisions is that minorities are already politically unified. Section 5 cannot be
blamed for creating unwarranted assumptions, because it shapes government
behavior only where the contested facts in question are already present.

Occasionally, the further objection is raised that districts drawn to preserve
the political power of polarized minorities may not indulge assumptions about
polarization or create polarization, but will perpetuate or strengthen it.”® For
example, districts drawn to provide opportunity to effectuate the political
preferences of polarized minorities will tend to elect, at least initially,
candidates responsive to the interests of that minority group. And, the
argument goes, that candidate will encourage further polarization among the
electorate in order to cement his or her chances of re-election.

While it is always possible that such a phenomenon might be observed in
individual districts, it is not clear why increased polarization necessarily follows
from districts drawn to effectuate the political influence of minority
populations that have been unified in the past. Imagine a district with a
polarized Latino community comprising fifty-five percent of the district’s
electorate. This community may have a history of political cohesion, but it is
neither unitary nor homogeneous; indeed, rejecting racial essentialism requires
an understanding that different Latino voters will have slightly different sets of
salient concerns. For every candidate interested in maintaining the ethnic
polarization of the electorate in order to win that Latino bloc, another should
emerge with an interest in crossing ethnic lines to win the Latino vote as well
as some of the non-Latino vote, and still another should emerge with an
interest in winning the non-Latino vote as well as some of the Latino vote. Still
others should emerge with an interest in amassing winning coalitions of the
electorate that are not measured in ethnic terms at all. The winning strategy
will depend on the cleavages that the voters find most salient. To the extent
that the winning coalition divides along ethnic lines, it is not the district
configuration but the voters’ own preferences that are the cause. The real
section § therefore does not create or foster a polarized electorate. Rather, in an
electorate where racial polarization is presently a fact of life, it simply allots a
modicum of representation to the minority.*®

55.  See, e.g., Dale Ho, Minority Vote Dilution in the Age of Obama, 47 U. RICH. L. REV. 1041, 1051
(2013) (noting that many commentators have raised this argument). But cf. id. at 1070-75
(refuting the argument in the context of partisan polarization).

56. If racial polarization is the status quo in an area, it is also not clear why minority
opportunity districts should be any more likely to promote polarization than the alternative:
majority opportunity districts. Consider a jurisdiction where the electorate is heavily racially
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This function of the preclearance regime leads directly to the racial
entitlements argument. The real statute does provide a benefit to politically
unified minority communities. It creates a legal obligation to draw districts
preserving the political power of these communities. No federal law creates a
similar obligation for others.

This function of the law as a special benefit is central to the section 5
simulacrum —which also de-emphasizes the essentially remedial context of the
provision.”’ As discussed above, the preclearance regime only binds
jurisdictions where democracy was broken on account of race or language
minority status, and where the preceding decade has not been free of practices
that continue to abridge the franchise on account of race or language minority
status. It preserves minority representation in areas where intentional
discrimination was the norm, until individualized determinations, jurisdiction
by jurisdiction, make clear that the local norm no longer persists. The remedy
is therefore both temporally and geographically limited. The remedy is
substantively limited as well. Section § prevents intentional discrimination and
backsliding; that is, in areas where the process does not specifically target
minorities, it prevents only electoral changes that leave racial and language
minority communities with less representation than the status quo ante.”® If
this is an “entitlement,” it is an entitlement to preserve a modicum of

polarized. Those drawing district lines take an area that had a fifty-five percent Latino
electorate and instead draw a district with a fifty-five percent non-Latino electorate. If a
district with a fifty-five percent Latino bloc creates or fosters polarization in the Latino
community, there is no reason to believe that a district with a fifty-five percent non-Latino
bloc would not similarly create or foster polarization in that community. The polarization
exists regardless. Yet commentators warning of the ostensibly polarizing effect of districts
drawn to give voice to minority communities in a polarized electorate rarely seem to fear the
impact of districts drawn with a controlling white majority in a polarized electorate. It is not
clear why these two scenarios should not be mirror images of each other with respect to the
extent to which they foster racial polarization. The only difference is in the identity of the
community that ultimately finds itself represented.

57.  See, e.g., Abigail Thernstrom, Redistricting in Today’s Shifting Racial Landscape, 23 STAN. L. &
POL’Y REV. 373, 389 (2012) (“Blacks came to be treated as politically different—entitled to
inequality in the form of a unique political privilege. Legislative districts carefully drawn to
reserve seats for African Americans became a statutory mandate.”).

58. There are circumstances in which section 5 will have a practical impact beyond backsliding.
Depending on local context, section 2 of the Act may operate to enhance the representation
of politically unified racial and ethnic minorities based on demographic growth, even
beyond the status quo; section 5 will then preserve these changes. Still, the extent to which
these sections may act in concert to promote minority power is capped at proportionality.
Section 2 does not establish any mandate to provide representation beyond a minority’s
proportional share of the electorate. See Johnson v. De Grandy, 512 U.S. 997, 1014-15, 1024

(1994).

169



THE YALE LAW JOURNAL ONLINE 123:151 2013

representation in jurisdictions that aimed to squelch that representation and
have not—yet—demonstrated a sufficiently robust record of change.

V. RACE-CONSCIOUS DECISIONMAKING AND FEDERALISM

Thus far, this Essay has noted elements of the section § simulacrum at
roughly increasing degrees of generality: a coverage formula perceived as
outdated, confronting problems perceived as solved, through a device
perceived as redundant, in a manner perceived as entrenching racial divisions.
The final notions discussed herein are also the most expansive. The section 5
simulacrum is squarely in the crosshairs of the Court’s concerns over race-
conscious government action and federalism.

The preclearance regime is a federal limit that stops Texas, but not Indiana,
from implementing, for example, a restrictive photo identification
requirement.’® It does so because Texas egregiously discriminated on the basis
of race and ethnicity in the past and has not demonstrated a sufficient break
from these practices in the present. The combination has prompted a federal
response that tests the impact of the state’s policy on racial and language
minorities’ effective political power before it is implemented, rather than in the
more usual course of responsive litigation.®® Thus, in certain circumstances,
the preclearance regime imposes a serious race-conscious federal constraint on
the autonomy of state actors.

For the section 5 simulacrum, these features are the legislation’s
centerpiece: the ears on an editorial cartoon of President Obama or the mold of
a cartoon President Reagan’s hair. For advocates, they are precisely the reason
to celebrate section 5; for opponents, they are a primary cause for attack.

But the more that these elements acontextually define the preclearance
provision, the more they thrust it into a two-front proxy war. Over the last
three decades, the Court has shown increased skepticism about race-conscious
government decisionmaking in various contexts.” Over the same period, the

59. Texas, but not Indiana, is covered by the preclearance regime. See 28 C.F.R. § 51 app.

60. If the facts on the ground in Indiana establish that its electoral policy in fact abridges the
voting power of racial or ethnic minorities on account of race, Indiana would be subject to
suit under section 2 of the Voting Rights Act. No such suit has been brought to date, and it
is not clear that the facts would support such a suit.

61.  See, e.g., Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701 (2007)
(public school integration); Gratz v. Bollinger, 539 U.S. 244 (2003) (public university
admission); Miller v. Johnson, 515 U.S. 900 (1995) (redistricting); Adarand Constructors,
Inc. v. Pena, 515 U.S. 200 (1995) (federal subcontractor hiring); Shaw v. Reno, 509 U.S. 630
(1993) (redistricting); City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) (city
contractor hiring).
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Court has also become more critical of the federal government’s perceived
overreaches, particularly when Congress impinges directly on the autonomy of
state actors.®* The section § simulacrum, springing from a 1965 vision of the
proper roles of race and federal power, is on the wrong end of two formidable
jurisprudential freight trains.

Above, I argued that the real section § differs meaningfully from its
caricatured equivalent. Here, the real section 5 is a powerful race-conscious
assertion of federal power. But, crucially, it is not merely so—or, at least, not in
the ways that have concerned the Court in the past.

The critical distinction is the source of section §’s authority. Most of the
Court’s recent constitutional race cases address Fourteenth Amendment
challenges to states’ race-conscious decisions. The federalism cases are more
varied; some concern Congress’s Article I power (either the extent of that
power or the means by which Congress may conscript state entities to execute
it), while some concern federal attempts to open state treasuries or redefine
constitutional harm under the Fourteenth Amendment. None of these recent
cases, however, examines Congress’s attempt to enforce the narrow mandate of
the Fifteenth Amendment, which provides an unquestioned predicate for
section 5.3

The Fifteenth Amendment expressly grants Congress the power —and the
responsibility — to ensure that states do not deny or abridge the right to vote on
account of race.®* There are remarkably few ways to enforce that mandate that
involve neither attention to race nor imposition on state autonomy. If the
Court’s general skepticism about race-consciousness and federal impositions
on state autonomy (and its consequent willingness to closely scrutinize such
measures) is legitimate, it must be grounded in a sense that such action runs

Note that despite significant Court discomfort with race-conscious measures, none of
these cases disapproved government action solely because that action was race-conscious.
Rather, in each circumstance, race was the determinative basis for government action;
moreover, the particular reliance on race as a basis for decision was deemed insufficiently
justified by the asserted government interests at stake.

62. See, e.g., Nat'l Fed. of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012) (congressional power
under the Commerce Clause); Bd. of Trustees of the Univ. of Ala. v. Garrett, 531 U.S. 356
(2001) (congressional power to abrogate state sovereign immunity); United States v.
Morrison, 529 U.S. 598 (2000) (congressional power under the Commerce Clause); Printz
v. United States, 521 U.S. 898 (1997) (congressional power to commandeer state executive
officers); City of Boerne v. Flores, 521 U.S. 507 (1997) (congressional power to regulate state
imposition on private religious practices); United States v. Lopez, 514 U.S. 549 (1995)
(congressional power under the Commerce Clause); New York v. United States, 505 U.S.
144 (1992) (congressional power to commandeer state legislative power).

63. South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966).
64. U.S.CONST. amend. XV, § 2.
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contrary to the constitutional command in its normal course. Here, in the
discrete context of access to political power, the Fifteenth Amendment
affirmatively authorizes what the Court normally finds constitutionally
troublesome.

The Fifteenth Amendment also occupies a distinct position in the
constitutional structure. Consider its predecessor. Whatever the 1868
conception of the Fourteenth Amendment may have been, our modern
understanding of its equal protection mandate plainly embraces a prohibition
on racial discrimination in voting, just as in every other public enterprise.® If
the Fifteenth Amendment accomplished nothing more, it would have become a
mere constitutional artifact. I use the subjunctive tense, because the mooting of
a constitutional amendment is, at the very least, an unusual idea.
Constitutional provisions have been expressly repealed (e.g., the Eighteenth
Amendment) or specifically superseded (e.g., the election of the Vice President
by selecting the runner-up in presidential ballots), but to be simply subsumed
by an earlier enactment, to fade away from meaning?*® Such a result is
anomalous, and possibly wrong. This offers good reason to believe that the
Fifteenth Amendment provides content beyond that contained in the
Fourteenth Amendment. Although a full exploration of the Fifteenth
Amendment’s distinctive substance presents numerous conceptual challenges
well beyond the scope of this Essay, the enforcement power granted to
Congress may be a good place to start.”” This power cannot be merely identical
to power already granted by its constitutional predecessor.

Both text and structure therefore indicate that in Congress’s exercise of its
Fifteenth Amendment enforcement power, race-conscious federal requirements
of states should prompt deference, not close scrutiny. When Congress enforces
the Fifteenth Amendment, it acts pursuant to an enumerated power, not
contrary to a constitutional prohibition. The appropriate inquiry is therefore
not whether the 2006 reenactment is suboptimally tailored, but rather whether

65. See, e.g., Hunter v. Underwood, 471 U.S. 222 (1985); Anderson v. Martin, 375 U.S. 399
(1964); Nixon v. Herndon, 273 U.S. 536 (1927) (finding the matter sufficiently clear that the
Court disposed of the issue in just two pages); cf. Rogers v. Lodge, 458 U.S. 613 (1982)
(recognizing a Fourteenth Amendment restriction on racial discrimination in the allocation
of electoral power).

66. The only other provision with a similar status —at least, the only other provision that comes
to mind—is the Nineteenth Amendment. See, e.g., Reva B. Siegel, She the People: The
Nineteenth Amendment, Sex Equality, Federalism, and the Family, 115 HARV. L. REV. 947, 949-
50 (2002). It is likely that it too should be treated as an independent source of authority
beyond the Fourteenth Amendment, just as I suggest for the Fifteenth Amendment,
although a full exploration of these issues is far beyond the scope of this Essay.

67. Cf. Tennessee v. Lane, 541 U.S. 509, 560-64 (2004) (Scalia, J., dissenting) (suggesting
greater latitude for congressional enforcement in cases involving racial discrimination).
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it is sufficiently tailored; there is no constitutional cause for a least-restrictive-
means test here.

To be sure, the deference due Congress is not unlimited. The Court should
properly police a rough congruence between Congress’s means and the
constitutional end. Congress may not, for example, enforce the prohibition
against racial discrimination in the franchise by prohibiting the purchase of
electronic voting machines—at least, not without a record establishing that
such machines have been or are likely to be used to foster racial
discrimination.®® But this last caveat makes the relevant point: once Congress
establishes a relevant constitutional harm, and establishes a reasonable tie
between that harm and its preferred deterrent or remedy, there is no
constitutional reason for the Court to import its skepticism from other
constitutional contexts into legislation premised on the Fifteenth Amendment.
Further pushback would only defend the objects of congressional attention
from the Constitution.

CONCLUSION

Section § is a statutory provision of tremendous symbolic importance. But
in a judicial arena, there is a danger in allowing it to be a symbol first and a
statute second. Such an approach turns the dispute into a challenge to an
editorial cartoon of the Voting Rights Act, factually and legally
decontextualized and thereby distorted by each passing pen. The oral argument
in Shelby County, like the prevailing popular narrative, betrayed apparent
reliance on a section § simulacrum. It would be a mistake to assume that these
snippets of instinct and conventional wisdom will find their way into the U.S.
Reports. But it would also be a mistake to pay them no heed.

Ultimately, the preclearance provisions are real pieces of federal legislation.
They were forged in a messy legislative process, both like and unlike other
negotiations creating other legislation. They are premised on specific
enumerated constitutional powers, and arise out of a real historical context that
is both legally and politically relevant. They are designed to address problems
that the pragmatic realities of litigation make resistant to other remedial
provisions. They are applied by courts and agencies to real electoral policies in
individual circumstances characterized by different demographic and political
realities, and they produce tangible results that affect real people in measurable
ways. All of that is more than enough real substance for the grist of a

68. See Katzenbach, 383 U.S. at 325-37 (establishing that Congress considered facts indicating
constitutional harm and approving Congress’s choice of means as clearly adapted to
remedying that harm and preventing future harm).
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constitutional challenge. There is no need to litigate the validity of a
simulacrum instead.
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