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institutions that make, execute, and adjudicate claims under the law. Originalist debates about
whether the Fifth or Fourteenth Amendments were understood to entail modern “substantive
due process” have obscured the way that many American lawyers and courts understood due
process to limit the legislature from the Revolutionary era through the Civil War. They
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especially vested property rights, because it was a court’s role to do so pursuant to established
and general law. This principle was applied against insufficiently general and prospective
legislative acts under a variety of state and federal constitutional provisions through the
antebellum era. Contrary to the claims of some scholars, however, there was virtually no
precedent before the Fourteenth Amendment for invalidating laws that restricted liberty or the
use of property. Contemporary resorts to originalism to support modern substantive due process
doctrines are therefore misplaced. Understanding due process as a particular instantiation of
separation of powers does, however, shed new light on a number of key twentieth-century cases
which have not been fully analyzed under the requirements of due process of law.
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INTRODUCTION

Scholars are showing renewed interest in the original understanding of the
Due Process Clauses, and especially in whether that understanding supports
the Supreme Court’s modern substantive due process jurisprudence. Not long
ago, most scholars accepted John Hart Ely’s clever dismissal of the idea of
substantive due process as an “oxymoron,” on the order of “green pastel
redness™ —with those of an originalist bent concluding that substantive due
process is illegitimate® and those of a substantive due process bent concluding
that originalism is wrongheaded.” Now, with originalist approaches to
constitutional interpretation gaining greater adherence, even among
progressives,* we are seeing more serious attempts to discern the “original
understanding” of “due process of law.”

1. JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 18 (1980); see
also Ellis v. Hamilton, 669 F.2d 510, 512 (7th Cir. 1982) (Posner, J.) (criticizing “substantive
due process” as an “oxymoron”).

2. See, e.g., RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE
FOURTEENTH AMENDMENT 249-82 (1977); ROBERT H. BORK, THE TEMPTING OF AMERICA:
THE POLITICAL SEDUCTION OF THE LAW 31-32 (1990); Raoul Berger, “Law of the Land”
Reconsidered, 74 Nw. U. L. REV. 1, 29-30 (1979) [hereinafter Berger, “Law of the Land”
Reconsidered] (concluding that substantive due process does not have “deep historical
roots”).

3. See LAURA KALMAN, THE STRANGE CAREER OF LEGAL LIBERALISM 71-77 (1996); see, e.g.,
RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 134 (1977); MICHAEL J. PERRY, THE
CONSTITUTION, THE COURTS, AND HUMAN RIGHTS: AN INQUIRY INTO THE LEGITIMACY OF
CONSTITUTIONAL POLICYMAKING BY THE JUDICIARY 6-7 (1982) (defending judicial
lawmaking on extraconstitutional, “noninterpretive” grounds); Thomas C. Grey, Do We
Have an Unwritten Constitution?, 27 STAN. L. REV. 703 (1975) (arguing that courts should not
rely exclusively on the written constitution); Thomas C. Grey, Origins of the Unwritten
Constitution: Fundamental Law in American Revolutionary Thought, 30 STAN. L. REV. 843
(1978) [hereinafter Grey, Origins of the Unwritten Constitution] (arguing on historical
grounds that there is an unwritten constitution).

4. Lawrence B. Solum, District of Columbia v. Heller and Originalism, 103 Nw. U. L. REV. 923,
932 (2009); Keith E. Whittington, The New Originalism, 2 GEO. J.L. & PUB. POL’Y 599, 605
(2004) (“Broadly originalist arguments are widespread and are increasingly common ‘in
liberal and progressive theory.”” (quoting James E. Fleming, Fidelity to Our Imperfect
Constitution, 65 FORDHAM L. REV. 1335, 1344 (1997))); see, e.g., Dist. of Columbia v. Heller,
ss4 U.S. 570, 636 (2008) (Stevens, J., dissenting); AKHIL REED AMAR, AMERICA’S
CONSTITUTION: A BIOGRAPHY (2005); JACK M. BALKIN, CONSTITUTIONAL REDEMPTION:
PoLITICAL FAITH IN AN UNJUST WORLD 228 (2011); Jack M. Balkin, Abortion and Original
Meaning, 24 CONST. COMMENT. 291 (2007); Jack M. Balkin, Framework Originalism and the
Living Constitution, 103 Nw. U. L. REV. 549 (2009); CONST. ACCOUNTABILITY CTR.,
http://www.theusconstitution.org (last visited Feb. 3, 2012).
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Scholars who have considered the evidence generally fall into two camps.
Some argue that “due process” meant nothing more than judicial procedure.’ It
therefore applied to the courts and, perhaps, to the executive with respect to
prosecution and the enforcement of court judgments. Under this reading, due
process did not apply to the legislature. Others contend that “due process of
law” entailed judicial procedure and natural law norms such as reasonableness,
justice, or fairness.® Due process thus applied to legislative acts that failed to
live up to those norms.

5. The most important statement of this position is Justice Hugo Black’s dissenting opinion in
In re Winship, 397 U.S. 358, 378-82 (1970). See also 2 WILLIAM WINSLOW CROSSKEY, POLITICS
AND THE CONSTITUTION IN THE HISTORY OF THE UNITED STATES 1102-08 (1953); ELY, supra
note 1, at 15; LEONARD W. LEVY, ORIGINS OF THE BILL OF RIGHTS 248 (1999); ANDREW C.
MCLAUGHLIN, A CONSTITUTIONAL HISTORY OF THE UNITED STATES 461 (1935); HERMINE
HERTA MEYER, THE HISTORY AND MEANING OF THE FOURTEENTH AMENDMENT 125-26
(1977); HUGH EVANDER WILLIS, CONSTITUTIONAL LAW OF THE UNITED STATES 705-06
(1936); Edward S. Corwin, The Doctrine of Due Process of Law Before the Civil War, 24 HARV.
L. REV. 366, 371 (1911); Frank H. Easterbrook, Substance and Due Process, 1982 SUP. CT. REV.
85 (arguing that “due process” refers to common law procedures in place in 1791 plus any
amendments made by the legislature to those procedures); Howard Jay Graham, Procedure
to Substance— Extra-Judicial Rise of Due Process, 1830-1860, 40 CALIE. L. REV. 483, 484-86
(1952); Charles Grove Haines, Judicial Review of Legislation in the United States and the
Doctrines of Vested Rights and of Implied Limitations of Legislatures (pts. 1-3), 2 TEX. L. REV. 257
(1924), 2 TEX. L. REV. 387 (1924), 3 TEX. L. REV. 1 (1924); Louis Henkin, Privacy and
Autonomy, 74 COLUM. L. REV. 1410, 1412 (1974); Andrew T. Hyman, The Little Word “Due,”
38 AKRON L. REV. 1, 2 (2005); Keith Jurow, Untimely Thoughts: A Reconsideration of the
Origins of the Due Process of Law, 19 AM. J. LEGAL HIST. 265 (1975); Alfred H. Kelly, The
Fourteenth Amendment Reconsidered: The Segregation Question, 54 MICH. L. REV. 1049, 1052
(1956); Hans A. Linde, Due Process of Lawmaking, 55 NEB. L. REV. 197, 237-38 (1976); Henry
P. Monaghan, Our Perfect Constitution, 56 N.Y.U. L. REV. 353 (1981); Richard S. Myers, The
End of Substantive Due Process?, 45 WASH. & LEE L. REV. 557, 614-15 (1988); Robert P.
Reeder, The Due Process Clauses and “The Substance of Individual Rights,” 58 U. PA. L. REv.
191, 201 (1910); Charles Warren, The New “Liberty” Under the Fourteenth Amendment,
39 HaARv. L. REV. 431, 441 (1926); Ralph U. Whitten, The Constitutional Limitations on
State-Court Jurisdiction: A Historical-Interpretive Reexamination of the Full Faith and Credit and
Due Process Clauses (pt. 2), 14 CREIGHTON L. REv. 735 (1981); Stephen F. Williams, “Liberty”
in the Due Process Clauses of the Fifth and Fourteenth Amendments: The Framers’ Intentions,
53 U. CoLo. L. REV. 117, 126-27 (1981); Christopher Wolfe, The Original Meaning of the Due
Process Clause, in THE BILL OF RIGHTS: ORIGINAL MEANING AND CURRENT UNDERSTANDING
213 (Eugene W. Hickok, Jr. ed., 1991).

6. See CHESTER JAMES ANTIEAU, THE INTENDED SIGNIFICANCE OF THE FOURTEENTH
AMENDMENT 351-55 (1997) (citing antebellum cases protecting natural rights); James W.
Ely, Jr., The Oxymoron Reconsidered: Myth and Reality in the Origins of Substantive Due Process,
16 CONST. COMMENT. 315 (1999) (arguing that due process was intended to protect property
rights); Frederick Mark Gedicks, An Originalist Defense of Substantive Due Process: Magna
Carta, Higher-Law Constitutionalism, and the Fifth Amendment, 58 EMORY L.J. 585 (2009)
(arguing that “law” in “due process of law” was understood to refer to an act that complies
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In this Journal, Ryan Williams has recently offered a twist on the two
prevailing interpretations of the historical evidence. He argues that few at the
Founding thought that due process applied to the legislature, but that courts
between the Founding and the Civil War developed a version of “substantive”
due process. He concludes that the original understanding of the Fifth
Amendment did not have a “substantive due process” component, but the
original understanding of the Fourteenth Amendment did.” This leads to the
intriguing possibility that, as a matter of original understanding, substantive
due process is legitimate as applied to state but not to federal legislation. He is
equivocal about whether the original understanding of the Fourteenth
Amendment supports modern substantive due process,” as applied in Roe v.
Wade,’ Planned Parenthood v. Casey,"® and Lawrence v. Texas."

In this Essay we argue, contrary to each of these views, that by the time of
adoption of the Fifth Amendment, due process was widely understood to apply
to legislative acts, but that this practice did not resemble modern substantive
due process. Legislative acts violated due process not because they were
unreasonable or in violation of higher law, but because they exercised judicial
power or abrogated common law procedural protections. These applications of
due process to the legislature were based on common law principles about the
nature of legislation as distinguished from judicial acts (not “natural law” as
that term is commonly used), the constitutional separation of powers, and
specific constitutional limits on the power of the legislature. Courts relied on
different provisions depending on what constitution governed the case, but
their decisions were consistently based on the same separation-of-powers and

with natural law); Grey, Origins of the Unwritten Constitution, supra note 3 (purporting to
provide a historical foundation for “noninterpretive” judicial review); Alfred Hill, The
Political Dimension of Constitutional Adjudication, 63 S. CAL. L. REV. 1237, 1270-73, 1322-23
(1990) (arguing that discerning the Framers’ intentions is a political enterprise); Robert E.
Riggs, Substantive Due Process in 1791, 1990 WIS. L. REV. 941 (suggesting that substantive
due process may not be inconsistent with originalism); ¢f. RODNEY L. MOTT, DUE PROCESS
OF LAW 34-36, 74-75, 123-24, 159-61 (1926) (detailing the history of due process through
English and American colonial history); Suzanna Sherry, The Founders’ Unwritten
Constitution, 54 U. CHL L. REv. 1127, 1132 (1987) (noting the Founders’ adoption of a
doctrine of inalienable natural rights).

7. Ryan C. Williams, The One and Only Substantive Due Process Clause, 120 YALE L.J. 408, 411-12
(2010).

8. Id.atsio-11.

9. 410 U.S. 113 (1973).
10. 505 U.S. 833 (1992).
1. 539 U.S. 558 (2003).
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due process logic.” It is true that not everyone was always persuaded by every
application of due process to a legislature during this period (for instance,
Chief Justice Taney’s opinion in Dred Scott v. Sandford™); nor are we. But all of
them —even the questionable opinions—relied on separation-of-powers logic.
None of them invalidated a general and prospective statute on the ground that
it interfered with unenumerated but inalienable rights, was unreasonable, or
exceeded the police power. It was not until well after the ratification of the

12. We are not the first to note the importance of the separation of powers in the original
understanding of due process of law, but not many have given it pride of place, with the
notable exception of Wallace Mendelson. See Wallace Mendelson, A Missing Link in the
Evolution of Due Process, 10 VAND. L. REV. 125, 136 (1956) (“Separation with its procedural
connotations had been a ready, if narrow, bridge between orthodox procedural due process
and the doctrine of vested interests in an age when legislatures habitually interfered with
property by crude retrospective and special, i.e., quasi-judicial, measures.”). Mendelson’s
thesis is that the separation of powers allowed the evolution of due process of law. Id. The
causal connection may be more complicated than that: a commitment to the law of the land
enabled colonial Americans to argue that Parliament had overreached well before the judicial
power had been separated from it. See infra Sections L.B-C. It appears that separation of
powers and due process of law developed together. See infra Sections I.A-C. Others have
recognized that the separation of powers was integral to due process but have not
maintained its centrality to the application of due process against the legislature. See DAVID
P. CURRIE, THE CONSTITUTION IN THE SUPREME COURT: THE FIRST HUNDRED YEARS,
1789-1888, at 272 (1985) (“[C]lonsiderable historical evidence supports the position that ‘due
process of law’ was a separation-of-powers concept designed as a safeguard against
unlicensed executive action, forbidding only deprivations not authorized by legislation or
common law.”); JOHN V. ORTH, DUE PROCESS OF LAW: A BRIEF HISTORY 48-49 (2003)
[hereinafter ORTH, DUE PROCESS OF Law] (“The attempted exercise of [the judicial] power
by another branch of government could be described as a procedural violation: just as a man
could not be made a judge in his own case, so one who was not a judge could not make
judicial rulings.”); Nathan N. Frost, Rachel Beth Klein-Levine & Thomas B. McAffee,
Courts over Constitutions Revisited: Unwritten Constitutionalism in the States, 2004 UTAH L.
REV. 333, 382 (“The doctrine of vested rights grew out of a recognition that when
legislatures act like courts, the potential for abuse grows not only by the omission of some
particular procedure in question—such as trial by jury—but also by the departure from
separation of powers.”); John Harrison, Substantive Due Process and the Constitutional Text,
83 VA. L. REV. 493, 520-24 (1997); Hill, supra note 6, at 1308 (“We may begin by noting that
if a statute was deemed confiscatory, the statute was said to be void as an attempted judicial
act because, under separation of powers doctrine, only a court, after ‘trial had . . . and
judgment pronounced,” could effectuate the divestment; and also because this was deemed
to be a fundamental requirement of the law-of-the-land and due process clauses.”); John V.
Orth, Taking from A and Giving to B: Substantive Due Process and the Case of the Shifting
Paradigm, 14 CONST. COMMENT. 337 (1997) [hereinafter Orth, Taking from A]; Nicholas
Quinn Rosenkranz, The Objects of the Constitution, 63 STAN. L. REV. 1005, 1043 (2011)
(“[TThe who question reveals that the Due Process Clause . . . is essentially a separation of
powers provision.”); Williams, supra note 7, at 424.

13. 60 U.S. (19 How.) 393 (1857), superseded by constitutional amendment, U.S. CONST. amend.
XIV, § 1.
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Fourteenth Amendment that these notions took hold in the form of what we
now call substantive due process. The original understanding of due process of
law does not support it.

The meaning of “due process of law” and the related term “law of the land”
evolved over a several-hundred-year period, driven, we argue, by the increasing
institutional separation of lawmaking from law enforcing and law interpreting.
From at least the middle of the fourteenth century, however, due process
consistently referred to the guarantee of legal judgment in a case by an
authorized court in accordance with settled law. It entailed an exercise of what
came to be known as the judicial power to interpret and apply standing law to a
specific legal dispute. Application to the executive came first, and reflected the
Whiggish contraction of royal prerogative in favor of the supremacy of
Parliament with respect to lawmaking, and in favor of the judiciary with
respect to adjudication of the application of law to particular persons and cases.
Fundamentally, “due process” meant that the government may not interfere
with established rights without legal authorization and according to law, with
“law” meaning the common law as customarily applied by courts and
retrospectively declared by Parliament, or as modified prospectively by general
acts of Parliament.

By the time the Fifth Amendment was enacted, everyone agreed that due
process applied to executive officials and courts. It meant that the executive
could not deprive anyone of a right except as authorized by law, and that to be
legitimate, a deprivation of rights had to be preceded by certain procedural
protections characteristic of judicial process: generally, presentment,
indictment, and trial by jury. More controversially, we contend that, by this
time, many informed American legal observers—including Madison,
Hamilton, Jefferson, Iredell, Chase, and Tucker—also believed that the
principle of due process extended to acts of the legislature in two narrow and
specific ways: statutes that purported to empower the other branches to
deprive persons of rights without adequate procedural guarantees were subject
to judicial review, and acts by the legislature that deprived specific individuals
of rights or property were subject to similar challenge, either in the legislative
forum itself or in the course of subsequent judicial consideration.

The distinctive aspect of modern “substantive due process,” in contrast, is
its treatment of natural liberty as inviolate, even as against prospective and
general laws passed by the legislature and enforced by means of impeccable
procedures.” No significant court decision, legal argument, or commentary

14. See infra Subsections III.C.1-2 (discussing Lochner v. New York, 198 U.S. 45 (1905), and
Griswold v. Connecticut, 381 U.S. 479 (1965)). Under a softer version of substantive due
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prior to the adoption of the Fourteenth Amendment, let alone the Fifth, so
much as hinted that due process embodies these features. With two
controversial exceptions discussed below, antebellum courts did not assert the
power to declare that individuals “should have” certain rights that legislatures
had denied to everyone. Every known application of the principle of due
process involved the deprivation of rights (usually property rights; there are far
tewer liberty cases) that had their source in positive law, whether in a written
constitution, a statute, or the common law. Moreover, with the two exceptions
noted, every known application of the principle of due process involved claims
that the imperiled rights were being taken away without adequate process:
they had been taken away by a court without proper legal procedure, by an
executive official without prior authorization by a legislature or a court, or by a
legislature through an act that was effectively a judicial decree. Unlike modern
substantive due process decisions, courts prior to the adoption of the
Fourteenth Amendment did not treat rights other than those enumerated in
positive constitutional law as impervious to prospective and general legislative
repeal.

We emphasize that our argument here is confined only to the Due Process
Clauses, and only to their original meaning. Our argument is not based on any
jurisprudential skepticism about the desirability of judicially enforceable
unenumerated rights as a general matter, but solely on the historic
understanding of “due process.” We take no position here on whether other
provisions of the Constitution, such as the Ninth Amendment or the Privileges
or Immunities Clause of the Fourteenth Amendment, empower courts to
engage in practices akin to substantive due process—namely, the judicial
recognition of rights originating in something other than positive law, in the
teeth of legislative enactments to the contrary. Those provisions have their own
distinctive history.” We argue only that “due process” entailed no such thing.

process, courts identify “rights” not grounded in positive law, and then determine, on
philosophic premises, whether the legislature’s reasons for denying those rights are
sufficiently persuasive. This version is no more legitimate under the original meaning of due
process than the stronger version. See infra Subsection III.C.4 (discussing Lawrence v.
Texas, 539 U.S. 558 (2003)).

15. One of us has offered his interpretation of those Clauses elsewhere. See Michael W.
McConnell, Natural Rights and the Ninth Amendment: How Does Lockean Legal Theory Assist
in Interpretation?, 5 N.Y.U. J.L. & LIBERTY 1 (2010) [hereinafter McConnell, Natural Rights
and the Ninth Amendment] (arguing that the Ninth Amendment recognized a rule of
statutory construction to avoid reading statutes to abrogate natural rights in the absence of
evidence of clear and specific legislative intent to do so); Michael W. McConnell,
Originalism and the Desegregation Decisions, 81 VA. L. REV. 947, 1024-25 (1995) (arguing that
the Privileges or Immunities Clause, at most, nationalized longstanding and widespread
traditional liberties originating in state law); Michael W. McConnell, The Right To Die and
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Part I recounts the history of due process in England and America, and
then the text and framing of the Fifth Amendment Due Process Clause. Part II
examines the judicial, scholarly, and legislative applications of due process
between 1791 and Reconstruction, showing that the meaning of due process
did not change fundamentally from the Fifth to the Fourteenth Amendments.
Part IIT analyzes how this original meaning might apply to certain well-known
and controversial modern cases—in some instances showing that an
understanding of the historical meaning would have provided stronger support
for the holding and in some instances showing that it contradicts the holding.
In particular, we find that it undermines rather than supports modern
substantive due process.

I. THE FIFTH AMENDMENT DUE PROCESS CLAUSE

The due process and law-of-the-land clauses of the American state and
federal constitutions originate in Magna Charta and the English customary
constitution. This is uncontroversial. What commentators have underemphasized
is that due process has from the beginning been bound up with the division of
the authority to deprive subjects of life, liberty, or property between
independent political institutions. In modern parlance, due process has always
been the insistence that the executive —the branch of government that wields
force against the people —deprive persons of rights only in accordance with
settled rules independent of executive will, in accordance with a judgment by
an independent magistrate. Magna Charta eliminated the King’s power to
deprive his subjects of rights without authorization by existing law and
adjudication by a court. This provision gained new vitality in the hands of Sir
Edward Coke, whose influence on early American lawyers was unparalleled.
Coke insisted that the King was subject to the common law as expressed by
custom and parliamentary declaration.’® Thus, subjects could be deprived of
rights only with the participation of Parliament and the courts. The Petition of
Right, championed in Parliament by Coke and Sir John Selden, declared in no
uncertain terms that the executive could deprive persons of rights only
according to existing law. This argument gained new resonance against
legislatures more than a hundred years later when Whigs in England and in the

the Jurisprudence of Tradition, 1997 UTAH L. REV. 665 [hereinafter McConnell, The Right To
Die] (arguing that the Court’s tradition-based due process analysis in Washington v.
Glucksberg, 521 U.S. 702 (1997), is more plausible under the Fourteenth Amendment’s
Privileges or Immunities Clause).

16.  Americans would add colonial charters to the list of laws the King could not unilaterally
abrogate. See infra Section I.C.
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American colonies accused Parliament of depriving subjects of rights without
due process of law by failing to give them adequate common law procedures.
Due process thus entered American constitutionalism as one of the key
principles for which the Revolutionaries fought.

A. English Origins of Due Process of Law: Magna Charta and Coke

Since its origins in Magna Charta, due process of law has gone hand in
hand with the checks on the unilateral exercise of power that scholars now call
“separated powers.” Chapter 29 of Magna Charta provided that “[n]o free man
shall be taken, imprisoned, disseised, outlawed, banished, or in any way
destroyed . . . except by the lawful judgment of his peers [or/and] by the law of
the land.”” This did not guarantee absolute rights, but instead subjected the
Crown to the power of other institutions both procedurally and substantively.
Procedurally, the King could no longer deprive a freeman of his life, liberty, or
property without the application of general rules to the case by a tribunal of the
freeman’s “peers.” The substance of the rule of decision would be the “law of
the land,” which at this time referred to standing law that governed all of the
King’s subjects in England. A 1354 statute first used the phrase “due process of
law,” stating that “no Man of what Estate or Condition that he be, shall be put
out of Land or Tenement, nor taken, nor imprisoned, nor disinherited, nor put
to Death, without being brought in Answer by due Process of the Law.”"® Tt is
not known whether, or how, the meaning of this language was understood to
differ from the “law of the land” provision of Magna Charta. Perhaps they were

17.  MAGNA CARTA ch. 29, reprinted and translated in A.E. DICK HOWARD, MAGNA CARTA: TEXT
AND COMMENTARY 43 (1964). The Latin conjunction can be translated as either “and” or
“or.” Some scholars believe that it meant “and” to the parties of the original Charter. See
WILLIAM SHARP MCKECHNIE, MAGNA CHARTA: A COMMENTARY ON THE GREAT CHARTER OF
KING JOHN 381-82 (photo. reprint 2000) (2d ed. 1914). Sir Edward Coke translated it as
“or,” however, and most American constitutions that included a law-of-the-land clause
opted for the “or” construction. MOTT, supra note 6, at 3 n.8. At least one court considered
whether the disjunctive construction meant that the government may deprive someone of a
right under a “law of the land” even without a trial by a jury of his peers. See Zylstra v. Corp.
of Charleston, 1 S.C.L. (1 Bay) 382, 391-92 (Ct. Com. PL. 1794).

18. 28 Edw. 3, c. 3 (1354), reprinted in 1 THE STATUTES OF THE REALM 345 (photo. reprint 1963)
(London, Dawsons of Pall Mall 1810). Three years earlier, a statute used a similar phrase,
“by the Course of the law,” in a similar context. 25 Edw. 3, c. 4 (1351), reprinted in 1 THE
STATUTES OF THE REALM, supra, at 321; see MOTT, supra note 6, at 4 n.11; see also Jurow, supra
note §, at 268 (noting that, while “no other statutes enacted during Edward’s reign referred
to ‘due process of law,” . . . several . . . expressed a similar understanding of ‘process of
law’”).
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two ways of saying the same thing, as Coke would later conclude.” Or the
term “process” may have had a narrower procedural focus akin to modern
“service of process” —meaning, in effect, that the government had to proceed
according to the appropriate common law writ.** The “law of the land” appears
to point to a broader conception of the rule of law, with more emphasis on the
source of legal authority —common law or statute —than on the procedures for
carrying it out. Because common law remedies were inseparable from their
corresponding writs,” however, it is probably a mistake to draw any sharp
distinction.

The individual-rights implications of Magna Charta are well appreciated,
but not enough attention has been paid to their connection to the separation of
powers. Indeed, those rights may be best understood not as a guarantee of a
certain definition of liberty or property, or of abstract principles of “fairness” —
notice and the opportunity to be heard, as in modern procedural due process
jurisprudence —but as a guarantee of judgment by an independent institution
according to procedures designed to take the case out of the hands of the King.
Magna Charta interposes an independent body of decisionmakers, a jury of
one’s peers, between the Crown and the subject. Before a subject may be
punished, taxed, or otherwise deprived of his rights, the Crown must convince
a body of lay citizens that the subject violated the settled or established law of
the land, meaning either longstanding common law or a statute enacted by
Parliament. This is how the principle that evolved into modern separation of
powers entered English law: the Crown could deprive subjects of rights only
through institutional coordination.

The core violation of Chapter 29 occurred when the King or Parliament
deprived someone of life, liberty, or property without judgment by a common
law court applying settled law. It was not enough for the King or even the
King-in-Council to provide a hearing in advance of the deprivation. A 1368
statute, for example, provided that “no Man [shall] be put to answer without
Presentment before Justices, or Matter of Record, or by due Process and Writ
original, according to the old Law of the Land”; the law expressly forbade

19. EDWARD COKE, THE SECOND PART OF THE INSTITUTES OF THE LAWS OF ENGLAND 50 (photo.
reprint 2002) (London, W. Clarke & Sons 1817) (1642).

20. Jurow, supra note §, at 267 (stating that the statute “appears to demand that judgment and
execution were not to be rendered against any man unless and until he was brought
personally before the court by the appropriate writ”).

21 Daniel J. Hulsebosch, Writs to Rights: “Navigability” and the Transformation of the Common
Law in the Nineteenth Century, 23 CARDOZO L. REV. 1049, 1051 (2002) (observing that the
writ system of jurisdiction and forms of pleading did not evolve into a substantive
jurisprudence until the nineteenth century).
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adjudications by the King’s councils instead of the common law courts.” The
same year, when a royal commission purported to authorize two men to seize
and imprison another and to take his property, a court determined that it was
“against the law, to take a man and his good without indictment, suit of a
party, or due process.”” From the very start, then, due process required
judgment by an independent court pursuant to the system of remedial writs.
Most of the historical evidence calls exercises of this power “judicial,” whether
it was done by the King, Parliament, or courts. For clarity, we will call it
“quasi-judicial.”

The history of due process of law was bound up with the seventeenth-
century struggle of the common law courts to assert their jurisdiction over
local, ecclesiastical, and prerogative courts, thereby extending the reach of the
“law of the land.”** Insofar as this centralized power into courts that applied
English law and were appointed by the King, it bolstered royal power. Insofar
as it encroached on the jurisdiction of courts where the King asserted power to
personally exercise judgment, however, it effectively separated from the Crown
the power to deprive persons of rights without the consent of a quasi-independent
tribunal.

Under the influence of early Stuart-era common law lawyers, especially
Coke,” the requirement of due process came to limit the prerogative powers of
the Crown, in defense both of courts and of an emerging parliamentary
supremacy over the content of law. Coke’s views were a chief source of early
American constitutionalism.*®

22. 42 Edw. 3, c. 3 (1368), reprinted in 1 THE STATUTES OF THE REALM, supra note 18, at 388.

23.  Y.B. 42 Edw.3, fol. 258D, pl. 5 (1368), reprinted in YEAR BOOKS: LIBER ASSISARUM, 1327-1377,
at 258 (photo. reprint 2007) (London, George Sawbridge 1678-1680) (translated from the
law French by the authors).

24. See LOuIS A. KNAFLA, LAW AND POLITICS IN JACOBEAN ENGLAND: THE TRACTS OF LORD
CHANCELLOR ELLESMERE 134 (1977); Daniel J. Hulsebosch, The Ancient Constitution and the
Expanding Empire: Sir Edward Coke’s British Jurisprudence, 21 LAW & HIST. REV. 439, 451
(2003).

25.  For the classic biography of Sir Edward Coke, see CATHERINE DRINKER BOWEN, THE LION
AND THE THRONE: THE LIFE AND TIMES OF SIR EDWARD COKE, 1552-1634 (1957). For a good
study of Coke’s early career, see ALLEN D. BOYER, SIR EDWARD COKE AND THE ELIZABETHAN
AGE (2003). For a good study of his later career in Parliament, see STEPHEN D. WHITE, SIR
EDWARD COKE AND “THE GRIEVANCES OF THE COMMONWEALTH,” 1621-1628 (1979).

26. See, e.g., 11 THE WRITINGS OF THOMAS JEFFERSON, at iv (Albert Ellery Bergh ed., 1907)
(noting that Coke on Littleton, a compilation of the first four volumes of Coke’s Institutes,
“was the universal law book of students, and a sounder Whig never wrote, nor of
profounder learning in the orthodox doctrines of the British Constitution, or in what was
called British liberties”); see also JAMES HAW, JOHN AND EDWARD RUTLEDGE OF SOUTH

1684



1672.CHAPMANMCCONNELL.1807.DOC 4/10/2012 12:16:28 PM

DUE PROCESS AS SEPARATION OF POWERS

Coke spent much of his career defending the supremacy of “the common
law,” sometimes called “lex terrae [law of the land],” over the “divers lawes
within the realme of England.”” The common law, he maintained, had
developed organically through the adjudication of the courts since time
immemorial,”® as well as through certain declaratory acts of Parliament, which
themselves were believed to articulate principles with an ancient origin. This
customary law predated the rule of any English King, and therefore, the King
was subject to the law.”” He devoted little attention to legislation in the modern
sense, meaning the enactment of new rules to govern future behavior, but there
is no reason to doubt he regarded laws enacted by the King-in-Parliament as
part of the law of the land. As stated by Sir John Selden, Coke’s ally in the
debate over the Petition of Right, England’s first legal historian, and then a
member of Parliament: “All the law you can name, that deserves the name of
law, is reduced to these 2: it is either ascertained by custom or confirmed by act
of parliament.”** The law of the land came to be at once a substantive and an
institutional check on the King’s power to seize property, imprison individuals,
or otherwise deprive subjects of their rights. Substantively, the King could
deprive subjects of their rights only pursuant to customary law or an act of
Parliament, and not by unilateral executive decree. Institutionally, the King
could deprive persons of rights only in coordination with institutions not
entirely under his control, such as Parliament, common law courts, and juries.

In the Case of Proclamations, for instance, Coke held that the Crown could
make new law only with Parliament’s consent. Without such consent, on his
own authority, James I issued two proclamations prohibiting “new Buildings
in and around London” and “the making of starch of wheat.”*" The question
was whether, as James maintained, the Crown’s “prerogative to rule was

CAROLINA 9 (1997) (noting that John Rutledge called Coke’s Institutes “almost the
foundations of our law”).

27. 1 EDWARD COKE, THE FIRST PART OF THE INSTITUTES OF THE LAWES OF ENGLAND 11b (photo.
reprint 1999) (London, J. & W.T. Clarke 1823) (1628); see DANIEL J. HULSEBOSCH,
CONSTITUTING EMPIRE: NEW YORK AND THE TRANSFORMATION OF CONSTITUTIONALISM IN
THE ATLANTIC WORLD, 1664-1830, at 31 (2005) (“Coke and others elevated the common law
above other sources of law within England.”).

28. See J.G.A. POCOCK, THE ANCIENT CONSTITUTION AND THE FEUDAL LAW 39-40 (1987).

29. See id. at 37-39; see also Michael W. McConnell, Tradition and Constitutionalism Before the
Constitution, 1998 U. ILL. L. REv. 173, 177 (“Coke . . . locate[d] an authority higher than
the King . . . in the immemorial laws and customs of the people of England, reflected in the
common law and constituting ‘the ancient constitution’ of the realm.”).

30. POCOCK, supra note 28, at 296 (quoting 3 COMMONS DEBATES 1628, at 33 (Robert C. Johnson
et al. eds., 1977)).

31 Case of Proclamations, (1610) 77 Eng. Rep. 1352 (K.B.) 1352; 12 Co. Rep. 74, 74.
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32

absolute.” In court, Coke and his great judicial antagonist, Lord Chancellor
Ellesmere,® took characteristically opposite views. Ellesmere argued that the
judges should “maintain the power and prerogative of the King,” urging that
“in cases in which there is no authority and [precedent],” the judges should
“leave it to the King to order it according to his wisdom.”** This was an
argument that the King could act wherever custom or statute did not forbid
it.* Ellesmere believed, based on the divine-right theory of monarchical
government, that “the giving of new customs and laws [w]as part of the
personal privileges of the monarch.” Coke, then Chief Justice of the Court of
Common Pleas, maintained that the King could not lawfully “change any part
of the common law, nor create any offence by his proclamation, which was not
an offence before, without Parliament.” Coke was not arguing that the
government could not prohibit making starch from wheat or erecting new
buildings in London; rather he was asserting that the King could do so only in
coordination with Parliament.”®

Modern readers will recognize this as a form of the separation of powers
between the legislative and executive branches of government: only the
legislature can make law that deprives persons of rights; the executive merely
enforces it. To Coke, however, the case turned fundamentally on the
subordination of the Crown to the common law, which could be expounded
only by the common law courts or the King-in-Parliament. His concern was
the rule of law; the requirement that the King act in concert with Parliament
simply followed from that commitment.

Coke also undertook to protect the separation between executive and
judicial. In the course of a jurisdictional dispute between common law and
ecclesiastical courts,*” now called the Case of Prohibitions, King James asserted

32. KNAFLA, supra note 24, at 65.

33. Thomas Egerton, Lord Ellesmere, was Elizabeth’s Lord Keeper and James I's Lord
Chancellor. See id. at 29-36.

34. Case of Proclamations, 77 Eng. Rep. at 1353, 12 Co. Rep. at 75.

35. For a parallel between these arguments and the approach of the modern Court, see Justice
Jackson’s opinion in the Steel Seizure case. Youngstown Sheet & Tube Co. v. Sawyer,
343 U.S. 579, 635-38 (1952) (Jackson, J., concurring); infra Subsection IIL.B.1.

36. KNAFLA, supra note 24, at 72; see Ellesmere, A Coppie of a Wrytten Discourse by the Lord
Chauncellor Elsemore Concerning the Royall Prerogatiue (c. 1604), reprinted in KNAFLA, supra
note 24, at 197.

37. Case of Proclamations, 77 Eng. Rep. at 1353, 12 Co. Rep. at 75; see PHILIP HAMBURGER, LAW
AND JUDICIAL DUTY 199-202 (2008); McConnell, supra note 29, at 177.

38. HAMBURGER, supra note 37, at 199-202.
39. See KNAFLA, supra note 24, at 135-37.
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the authority to decide the jurisdictional dispute personally.** According to
Coke’s account,* James claimed that “the Judges are but the delegates of the
King, and that the King may take what causes he shall please to determine,
from the determination of the Judges, and may determine them himself.”*
Coke insisted that the ancient customs of the realm required the King to leave
the decision of cases to his judges, who are trained in the law. In response to
James’s claim that his faculty of reason equaled that of his judges, Coke
famously replied that “causes which concern the life, inheritance, or goods, or
fortunes” of English subjects “are not to be decided by natural reason but by
the artificial reason and judgment of law, which law is an act that requires long
study and experience, before that a man can attain to the cognizance of it.”*
When the King insisted that there was no inconsistency between their
positions because the King was the source of English law, Coke put a fine point
on his position: citing Bracton, he asserted that though the King be under the
authority of no man, he was under the authority of God and the law.** Coke’s
position was based on an almost mystical reverence for the ancient law of the
land, but it held the kernel of what became the separation of the executive from
the judicial power.

Parliament soon had occasion to resolve a similar controversy. In 1627,
King Charles I, strapped for cash and unwilling to call a Parliament,
unilaterally imposed a tax —a forced loan — without parliamentary consent. Five
nobles refused to pay the forced loan, and Charles ordered them imprisoned.
Upon petition by the recalcitrant knights, the King’s Bench issued writs of
habeas corpus to decide whether the government had cause to imprison
them.® The Attorney General argued that the King had the prerogative power
under martial law to preliminarily commit the accused by “special command”
(with no estimated date for a specific charge of unlawfulness and trial).** The

go. Prohibitions del Roy (Case of Prohibitions), (1607) 77 Eng. Rep. 1342 (K.B.) 1342; 12 Co. Rep.
64, 64, reprinted in 1 THE SELECTED WRITINGS AND SPEECHES OF SIR EDWARD COKE 478-81
(Steve Sheppard ed., 2003).

4. For an account of the history of the prohibitions controversy that tends to cast Lord
Chancellor Ellesmere in a more favorable light, see KNAFLA, supra note 24, at 138-41.

42. Case of Prohibitions, 77 Eng. Rep. at 1342, 12 Co. Rep. at 64.
43. Id.

44. Id., 12 Co. Rep. at 64-65; see 1 HENRICI DE BRACTON, DE LEGIBUS ET CONSUETUDINIBUS
ANGLIAE 39 (Travers Twiss ed. & trans., London, Longman & Co. 1878) (“[TThe king
himself ought not to be subject to man, but subject to God and to the law, for the law makes
the king.”). For a dramatic account of this conflict, see BOWEN, supra note 23, at 301-06.

45. 'WHITE, supra note 25, at 215.

46. Id.
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knights’ counsel argued that his clients were entitled under Magna Charta’s
“law of the land” provision to a formal charge and to be released on bail. The
court denied bail and remitted the knights to prison for an indeterminate
period.*” The episode was an eftective victory for Charles.

Not long afterward, the King found it necessary to summon a Parliament
to raise money. Coke, who by this point had been elected a member of the
House of Commons, proposed a bill to make clear that the Crown had no
power to unilaterally incarcerate subjects. Any power the King might have to
imprison a subject under martial law, he maintained, was subject to the
authority of the common law courts to determine the legality of the act.**

Parliament endorsed Coke’s theory by enacting the bill as the Petition of
Right,*” which became “instantly a part of the constitutional canon.”® The
Petition of Right asserted that subjects could be deprived of rights only
according to “the Law of the Land,” “due processe of Lawe,” or “by the lawfull
Judgment of his Peeres.”" Each of these phrases was a way of expressing the
same two institutional checks on the King’s power to deprive persons of rights:
only pursuant to positive law (common law or parliamentary statute) and only
after judgment by a common law court. The “substantive” side of due process
was positive, standing law; the “procedural” side was adjudication by a court.
The former entailed the separation of the lawmaking function, and the latter
the separation of the adjudicatory function, from the King’s personal power.
When Coke stated in a later commentary that Chapter 29’s “law of the land”
provision was equivalent to the phrase “due process of law”** — the commentary
relied on by early Americans to equate the two constitutional guarantees™—he
was summarizing these two aspects of the rule of the common law, which were
at once designed to wrest lawmaking and judicial power from the King.

47. 3 THE SELECTED WRITINGS AND SPEECHES OF SIR EDWARD COKE, supra note 40, at 1225.

48. See id. at 1251 (“Two laws will never stand in England: if the courts be open, no martial
law.”); id. at 1262 (“The question must be determined by the law of England, and the
martial law is bounded by it.”); id. at 1263 (“[A rebel] may be slain in the rebellion, but after
he is taken he cannot be put to death by the martial law. . . . [W]hen the courts are open
martial law cannot be executed.”).

49. For the full story of the bill’s enactment, see WHITE, supra note 25, at 216-74.
5o. HULSEBOSCH, supra note 27, at 32.

51 Petition of Right, 1628, 3 Car. 1, c. 1, §§ IIL, IV.

52. 2 COKE, supra note 19, at §50.

53.  Williams, supra note 7, at 429.
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Some scholars have argued that Coke believed that the sovereign acts of the
King-in-Parliament were limited by “fundamental law.”** They point, for
example, to Coke’s argument that monopolies are “against this great charter,
because they are against the liberty and freedome of the subject.” This
misunderstands Coke’s position. He meant that the King could not unilaterally
grant monopolies; as in the Case of Proclamations, he could issue such
monopolies only with Parliament’s consent.*® This was a separation-of-powers
argument, not an argument that a higher law prohibited monopolies.

The source most often invoked to support the thesis that Coke believed in a
judicially enforceable “higher law” is his decision in Bonham’s Case.”” The
Court of Common Pleas held that the Royal College of Physicians in London
could not imprison doctors who practiced without a license, even though,
according to the college, two acts of Parliament and the college charter gave it
the authority to do so. The court disagreed. In later commentary on the case,
Coke explained that the college could not have been given the authority to
collect and keep fines from nonmembers, because that would make it a judge in
its own case, in violation of customary law. This further dicta has spurred
academic and legal commentary ever since: “[W]hen an Act of Parliament is
against common right and reason, or repugnant, or impossible to be
performed, the common law will controul it, and adjudge such Act to be
void.”®

54. See Gedicks, supra note 6, at 600; see also ORTH, DUE PROCESS OF LAW, supra note 12, at 29
(arguing that Coke thought there were “things that . . . even the king in Parliament, could
not lawfully do”).

55. COKE, supra note 19, at 47; see also Case of Monopolies, (1602) 77 Eng. Rep. 1260 (K.B.);
8 Co. Rep. 84 b (arguing that “Monopoly” is “against the Common Law”); Gedicks, supra
note 6, at 604-05 (describing the Case of Monopolies).

56. See Thomas B. Nachbar, Monopoly, Mercantilism, and the Politics of Regulation, 91 VA. L. REV.
1313, 1334 (2005) (“[T]he common law was quite amenable to exclusive trade privileges that
did not emanate from the Crown.”); Williams, supra note 7, at 430-31.

57. Dr. Bonham’s Case, (1610) 77 Eng. Rep. 638 (C.P.); 8 Co. Rep. 107 a; see JAMES R. STONER,
JR., COMMON LAW AND LIBERAL THEORY: COKE, HOBBES, AND THE ORIGINS OF AMERICAN
CONSTITUTIONALISM 51 (1992) (citing scholarly debates about whether Coke announces “a
principle supporting judicial invalidation of statutes that violate higher law”); Edward S.
Corwin, The “Higher Law” Background of American Constitutional Law (pt. 3), 42 HARV. L.
REV. 365, 370 (1929) (““Common right and reason’ is, in short, something fundamental,
something permanent; it is higher law.”); Gedicks, supra note 6, at 600, 602-11.

58. Bonham’s Case, 77 Eng. Rep. at 652, 8 Co. Rep. at 118a (citation omitted).
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Scholars have long debated Coke’s meaning.’” Some argue that Coke’s
assertion that “the common law will controul [the Act]” means that courts
should construe statutes in light of common law principles and reject
interpretations that would abrogate those principles, on the presumption that
the legislature likely did not intend to do so—a strong version of the later
maxim that statutes in derogation of the common law should be narrowly
construed. Others maintain that “common right and reason” amounted to an
endorsement of a law higher than ordinary legislation, and that such higher
law is controlling.®

The weight of modern scholarship tends toward the former interpretation.®
As R.H. Helmholz explains: “[I]f one assumed . . . that the legislator had not
in fact intended to stray from [natural law principles], then a decision in the
case could be made in accordance with a reading of the statute that allowed
natural justice to be done. That is what happened in Bornham’s Case.”®* To be
sure, Coke’s use of the word “void” has the ring of judicial review to modern
ears, but in context it likely was nothing more than a statement of the
conclusion that the language of the statute did not govern the case. Under this

59. See, e.g., GLENN BURGESS, ABSOLUTE MONARCHY AND THE STUART CONSTITUTION 193
(1996); Grey, Origins of the Unwritten Constitution, supra note 3, at 8s55; William Michael
Treanor, Judicial Review Before Marbury, 58 STAN. L. REV. 455, 468 (2005). These disputes
are not new. See CHARLES GROVE HAINES, THE AMERICAN DOCTRINE OF JUDICIAL
SUPREMACY 51-53, 72 (1914); R.A. MacKay, Coke — Parliamentary Sovereignty or the Supremacy
of the Law?, 22 MICH. L. REV. 215 (1924).

60. The classic statement is Theodore F.T. Plucknett, Bonham’s Case and Judicial Review,
40 HARv. L. REv. 30 (1926). Edward Corwin conflated these two interpretations. Corwin,
supra note 57, at 373 (“At the very least, therefore, we can assert that in Bonham’s Case Coke
deemed himself to be enforcing a rule of construction of statutes of higher intrinsic validity
than any act of Parliament as such.”).

61. The classic statement is S.E. Thorne, Dr. Bonham’s Case, 54 LAW Q. REV. 543, 548-49
(1938). See also HAMBURGER, supra note 37, at 622-30 (arguing based on contemporary
meanings of “void” and “control” that Coke’s holding was one of “equitable interpretation”
and did not “elevat[e] judicial power”); HULSEBOSCH, supra note 27, at 31 (arguing that,
“[a]lthough Bonham’s Case was not an early instance of . . . judicial review . . . Coke
construed a statute so strongly . . . that it has understandably been interpreted as advocating
something close to judicial review”); R.H. Helmholz, Bonham’s Case, Judicial Review, and
the Law of Nature, 1 J. LEGAL ANALYSIS 325, 339 (2009) (citing Bonham’s Case for the
proposition that “[j]urists took it for granted . . . that the legislator had wished to act in
accordance with the principles of natural and divine law”).

62. Helmbholz, supra note 61, at 339 (citation omitted); accord HAMBURGER, supra note 37, at
622-30; Charles M. Gray, Bonham’s Case Reviewed, 116 PROC. AM. PHIL. SOC’Y 35, 36 (1972)
(arguing that an earlier manuscript based on Coke’s oral statements from the bench strongly
suggests that the holding was based on statutory interpretation); Thorne, supra note 61, at
548-49.
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reading, Bonham’s Case is not an example of “judicial review” but of equitable
interpretation, and it is entirely consistent with parliamentary supremacy.
Indeed, it is not much different from Blackstone’s later view that “[w]here
some collateral matter arises out of the general words, and happens to be
unreasonable; there the judges are, in decency, to conclude that this
consequence was not foreseen by the Parliament.”® It is unsurprising that
Blackstone “rejected the broad interpretation of Bonham’s Case in favor of the
narrow one: [it] merely involved statutory construction, not judicial review.”%*
Though the American Founders who championed a robust judicial review
often cited Bonham’s Case as precedent,” Larry Kramer convincingly argues
that most of the Founders believed Bonham’s Case was about statutory
construction.*®

Furthermore, the position that courts should read statutes narrowly to
conform to the common law is a far cry from an assertion that courts may
strike down positive law because it does not conform to a universal higher law.
Coke expressly says that the form of law that would “controul” and “adjudge
such Act” of Parliament is “the common law.” This was not a “higher law” or
“the law of nature,” but the law of the land that the common law courts,
including the House of Lords in its judicial capacity, had a duty to apply. Coke
knew the difference between “the law of nature” and the common law. He
acknowledged that the law of nature was, along with the common law, one
source of law in England,®” but based on his practice he apparently thought the
“law of nature” was relevant only where positive law was silent: he relied on it
in only one significant case where there was no English positive law on point.®®

63. 1 WILLIAM BLACKSTONE, COMMENTARIES *91.
64. HULSEBOSCH, supra note 27, at 40 (citing 1 WILLIAM BLACKSTONE, COMMENTARIES *§4).
65. Hulsebosch, supra note 24, at 440.

66. LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL
REVIEW 19-22 (2004).

67. 1 COKE, supra note 27, at 11b (stating that “[t]here be divers lawes within the realme of
England,” the third being the “law of nature” and the fourth being “the common law of
England sometime called Lex terrae, intended by our author in this and the like places”).

68. Calvin’s Case, (1608) 77 Eng. Rep. 377 (K.B.) 391-94; 7 Co. Rep. 1a, 14a-b (holding that a
person born in Scotland after King James IV of Scotland acceded to the throne of England
owed his allegiance under the “law of nature” to James and was therefore a natural-born
subject of England, despite the fact that the two kingdoms had not yet been merged in
union). Coke stated repeatedly that there were no common law precedents on point (though
there was of course law on the subject of aliens and natural-born subjects of the King). See
id. at 381, 7 Co. Rep. at 4 a (“I find a mere stranger in this case . . . . In a word, this little plea
is a great stranger to the laws of England . . . .”); id. at 399, 7 Co. Rep. at 18 b (“[F]or want
of an express text of law . . . and of examples and precedents in like cases (as was objected by
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In sum, Coke and other early Stuart common lawyers worked to subject the
King to law, which required the Crown to coordinate governance involving
deprivations of rights with Parliament and the common law courts.®® The
Magna Charta requirement that subjects be deprived of rights only by the law
of the land was understood to prohibit the Crown from depriving persons of
rights without the authority of standing law, and the court maintained the
jurisdiction to review the King’s authority to do so. This was early modern due
process of law, a precursor to modern separation of powers.

B. Pre-Revolutionary English Disputes About Parliament’s Power

Parliament emerged from the civil wars of the seventeenth century
supreme, although eighteenth-century politicians and lawyers from time to
time asserted that one house acting alone—or even the King-in-Parliament—
was subject to the English constitution.”® Parliament increasingly acted as a
legislative body, and the common law gradually became a set of default rules
rather than the bedrock of legality.”” Although courts regularly reviewed the
acts of executive officials and corporate bodies—including colonial

some) we are driven to determine the question by natural reason . . . .”). But see KEECHANG
KiM, ALIENS IN MEDIEVAL LAW: THE ORIGINS OF MODERN CITIZENSHIP 178-81 (2000)
(arguing that Coke, Francis Bacon, Ellesmere and others deliberately distanced themselves
from the rationale established by Sir John Fortescue that allegiance was based on the
relationship created between the ruler and subject by positive law, not by a natural
relationship of allegiance). For general background on the case, see Hulsebosch, supra note
24, at 447-49, 454-58.

69. See HULSEBOSCH, supra note 27, at 34 (“Today the rule of law primarily defines the boundary
between the public and the private, but early modern Britons invoked it as a defense when
one part of the social order overreached, vertically across social lines or horizontally across
space, to trespass on the liberties of another.”); see also W.B. GWYN, THE MEANING OF THE
SEPARATION OF POWERS: AN ANALYSIS OF THE DOCTRINE FROM ITS ORIGIN TO THE ADOPTION
OF THE UNITED STATES CONSTITUTION 35-36 (1965) (arguing that by the mid-seventeenth
century a consensus had emerged that the rule of law demanded parliamentary approval of
the King’s actions); M. Elizabeth Magill, The Real Separation in Separation of Powers Law, 86
VA. L. REV. 1127, 1191 (2000) (arguing that “this rule-of-law rationale” for the separation of
powers “is concerned with the conflict of interest presented when a single entity can both
make the rules and apply them”); Paul R. Verkuil, Separation of Powers, the Rule of Law and
the Idea of Independence, 30 WM. & MARY L. REV. 301, 305-06 (1989) (noting that “the rule of
law rationale for separation of powers . . . has deep historical roots” going back to Coke and
Locke).

70. See J.W. GOUGH, FUNDAMENTAL LAW IN ENGLISH CONSTITUTIONAL HISTORY 174-91 (1955).

71.  See DAVID LIEBERMAN, THE PROVINCE OF LEGISLATION DETERMINED: LEGAL THEORY IN
EIGHTEENTH-CENTURY BRITAIN 13-16 (1989).
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legislatures —for their repugnance to British law,”” Parliament’s acts were
subject to no such review. It was the highest court in the land and the final
expositor of the content of the law of the land. 7 As Blackstone put it, “if the
parliament will positively enact a thing to be done which is unreasonable, I
know of no power in the ordinary forms of the constitution, that is vested with
authority to control it.””* Citing Coke’s Institutes, Blackstone wrote that “[t]he
power and jurisdiction of parliament . . . is so transcendent and absolute, that it
cannot be confined, either for causes or persons, within any bounds.””?

Even as Parliament gained supremacy, the individual rights of British
subjects became more thoroughly ensconced in the British constitution. In the
Petition of Right of 1628, the Bill of Rights of 1689, and the Act of Settlement
of 1701, Parliament elaborated on the content of English rights and duties,
including the right of due process of law.”® From the Restoration through the
Hanoverians, several important common lawyers, including Matthew Hale and
Chief Justice Holt, insisted that Parliament, too, was limited by the English
constitution.”” These limits were for the most part strictly institutional in
nature. As Holt wrote in Ashby v. White, “the people” elected their
representatives in Parliament with “power and authority to act legislatively, not
ministerially or judicially.””® By the last third of the eighteenth century,
however, few believed that Parliament’s legislative power was limited by the
constitution.”” Parliament not only had the power to legislate, but it also
regularly heard appeals from British common law courts and directly

72.  See, e.g., JOSEPH HENRY SMITH, APPEALS TO THE PRIVY COUNCIL FROM THE AMERICAN
PLANTATIONS 523-25 (1950); Mary Sarah Bilder, The Corporate Origins of Judicial Review,
116 YALE L.J. 502, §39-41 (2006); Alison Gilbert Olson, Parliament, Empire, and
Parliamentary Law, 1776, in THREE BRITISH REVOLUTIONS: 1641, 1688, 1776, at 289, 292
(J.G.A. Pocock ed., 1980).

73. The classic study of Parliament’s power as a court is CHARLES HOWARD MCILWAIN, THE
HiGH COURT OF PARLIAMENT AND ITS SUPREMACY: HISTORICAL ESSAYS ON THE BOUNDARIES
BETWEEN LEGISLATION AND ADJUDICATION IN ENGLAND (1910).

74. 1 WILLIAM BLACKSTONE, COMMENTARIES *91.
75. Id. at *160.
76. HULSEBOSCH, supra note 27, at 35.

77.  Id. at 36-37 (discussing Hale); R. v. Paty, (1704) 92 Eng. Rep. 232 (Q.B.) 236; 2 Ld. Raym.
1105, 1111-12 (describing Holt’s position).

78. THE JUDGEMENTS DELIVERED BY THE LORD CHIEF JUSTICE HOLT IN THE CASE OF ASHBY V.
WHITE AND OTHERS, AND IN THE CASE OF JOHN PATY AND OTHERS 60 (London, Saunders &
Benning 1837).

79. HULSEBOSCH, supra note 27, at 7 (noting “that Parliament as a legislature reigned supreme
above other sources of constitutional authority at home, and perhaps overseas t0o”).
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adjudicated a wide range of legal disputes between British parties,*® and
adjudicated a number of matters as the sole judge of the law and customs of
Parliament.”

As we show in the following Section, in the 1770s only a handful of Whig
members of Parliament argued that it lacked the power to deprive subjects of
rights without common law procedures. Across the Atlantic, however,
American colonists argued that Parliament had violated the law of the land by
depriving them of local jury trials and of directly depriving them of charter
rights without providing common law judicial procedures. These due process
claims often get lost amidst colonial arguments that Parliament lacked any
authority to levy a disproportionate tax on the colonies because they were not
represented in that institution, but in light of subsequent developments, these
arguments anticipate both ways in which due process would be held to apply
against the legislative branch in the early Republic: to prohibit legislative acts
that directly deprive specific persons of rights, and to prohibit legislative acts
that reduce common law court procedures.

1. The Expulsion and Disqualification of John Wilkes

In a notorious episode, the House of Commons expelled John Wilkes for
publishing seditious and obscene libel, and then disqualified him when the
constituents of Middlesex persisted in reelecting him (four times in all). The
background to Wilkes’s disqualification is a complicated tale of politics, law,
and populist propaganda,®* but it need not detain us here. By 1768, the
Commons agreed that Wilkes had to go, but they disagreed about the proper
procedure. There were three positions. Some, including Blackstone, then a
member of the House of Commons, thought that whatever procedure the
House used would be per se in accordance with the custom and law of
Parliament—lex parliamenti®*—and beyond constitutional reproach. As

80. 3 WILLIAM BLACKSTONE, COMMENTARIES *411 (noting that the “house of lords [is] the
dernier resort for the ultimate decision of every civil action”).

81. MCILWAIN, supra note 73, at 244-46 (noting that the houses of Parliament acted as the courts
of first instance on issues of the law and customs of Parliament).

82. See generally JOHN BREWER, PARTY IDEOLOGY AND POPULAR POLITICS AT THE ACCESSION OF
GEORGE III 163-200 (1976) (describing Wilkes’s use of propaganda and publicity); PETER
D.G. THOMAS, JOHN WILKES: A FRIEND TO LIBERTY 27-108 (1996) (discussing the
disqualification).

83. For a good discussion of lex parliamenti, see JOSH CHAFETZ, DEMOCRACY’S PRIVILEGED FEW:
LEGISLATIVE PRIVILEGE AND DEMOCRATIC NORMS IN THE BRITISH AND AMERICAN
CONSTITUTIONS 27-36 (2007).
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Blackstone said in a speech to the Commons, “there is no appeal from [the
House’s] competence to the law of the land. There are cases in which the other
House is competent: if the House of Lords . . . should determine contrary to
the law of the land, what is the remedy?”® His point was that there was no
external institution with authority to stop a house of Parliament from doing as
it liked.

The second position was a bit more moderate. It was represented by
George Grenville, who, despite being Wilkes’s political adversary, had
constitutional scruples about the procedures used for expelling him. Like
Blackstone, Grenville agreed that the House of Commons was competent to
expel a member but insisted that when it did so, “acting in our judicial
capacity,” the members should “found [our] judgment” “upon specific facts
alleged and proved according to the established rules and course of our
proceedings,”® i.e., according to lex parliamenti. Grenville thought the
procedure employed by the House was flawed. The motion to expel him did
not specify any charges, which meant that he could be stripped of his seat in
the Commons based on the aggregate of votes of various members based on
different theories, which was contrary “to the usage and law of parliament, to
the practice of any other court of justice in the kingdom, [and] to the
unalterable principles of natural equity”®® by lumping a number of distinct
allegations against Wilkes into one charge, which at common law would have
been separated into multiple charges and adjudged separately.”” In addition,
the House had already expelled Wilkes, years before, for one of the seditious
libels listed in the charge; the common law would have protected Wilkes from
double jeopardy.® The sum total of Grenville’s arguments was that the House
should not provide less procedural protection for one of its own members than
the common law courts would provide to a criminal defendant.

84. 3 JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION: THE
AUTHORITY TO LEGISLATE 25 (1991) (alteration in original) (quoting Speech of Sir William
Blackstone, 16 PARL. HIST. ENG. (1770) 802). This argument, which prevailed in the
Commons, was interpreted in an anonymous letter to the Duke of Grafton as nothing less
than a claim by the Commons to “an exclusive jurisdiction without appeal in all matters of
election.” Id.

85. 16 PARL. HIST. ENG. (1768) 561.
86. Id. ats50.

87. Id. at 553-54.

88. Id. at 555-56 (“There is not a rule more sacred in the jurisprudence of this county, than that a
man once acquitted or condemned, shall not be tried or punished again by the same
judicature for the same offence.”).
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Grenville’s arguments failed, and the House expelled Wilkes on the basis of
a complicated set of allegations. Middlesex promptly reelected him. He was
expelled again, and again reelected. The House then voted to permanently
disqualify him from membership.*® The debate over disqualification only
intensified Grenville’s concerns. When houses of Parliament act as “courts of
judicature,” they “only have the power of declaring” existing “restraints,” and
“in the use of that [judicial] power are bound by the law as it stands at the time
of making that declaration.”® Otherwise, a “resolution of the House” could
become “the law of the land by virtue of its own authority only.” Instead, the
opposition contended, the House when acting as a court of judicature was
bound by the law of the land as embodied by “like restraints adjudged in other
cases by all the courts of law; and confirmed by usage.”®" This was not quite a
tull-throated argument that the House was bound to operate according to the
law of the land when it sat as a court, but it came close.

Forty-seven members of the House of Lords took the third position. They
protested the Commons’ disqualification of Wilkes, “in defense of the law of

the land”:

[W]e conceive ourselves called upon to give that proposition the
strongest negative; for, if admitted, the law of the land (by which all
courts of judicature, without exception, are equally bound to proceed)
is at once overturned and resolved into the will and pleasure of a
majority of one House of Parliament, who, in assuming it, assume a
power to over-rule at pleasure the fundamental right of election, which
the constitution has placed in other hands, those of their constituents.”*

Blackstone’s position won the day. There was no institutional check on the
Commons’ power to discipline members, and therefore as a practical matter it

89. See REID, supra note 84, at 22.
go. 16 PARL. HIST. ENG. (1768) 589-90.

o1 Id. at 590. These constitutional arguments were unsurprisingly mixed with arguments that
might today be considered to touch matters of political expediency:

That the House of Commons has the right, incidental to its judicature, of
declaring what incapacities are legal. But it behoves the House to take care, that,
instead of exercising the powers which it has, it assume not those which it has
not; that from the temperate and judicious use of a legal power, . . . it swell not to
the utmost pitch of extravagance and despotism, and make the law, under
pretence of declaring it.

Id. at 591.

92. REID, supra note 84, at 25-26 (alteration in original) (quoting Protest of the Lords,
31 January 1770, 16 PARL. HIST. ENG. (1770) 821).
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could proceed however it liked. At the same time, however, a number of the
members of both houses articulated the view that each house, when sitting as a
court, was obligated to proceed according to the law of the land. This notion
soon expanded to cover cases where Parliament as a whole acted to deprive a
specific party of its statutory or charter rights. Wilkes came to be a symbol of
the democratic aspirations of the age, with “Wilkes and Liberty” the rallying
cry in Boston as well as in London.

2. The East India Company Debates

In the early 1770s, the East India Company was in a state of crisis.”® By late
1772, “[t]he [government’s] attempt to co-operate with the Company in its
own reform broke down,””* and Parliament passed a series of bills, culminating
in the Regulating Act of 1773, which unilaterally amended the company’s
charter and had the effect of delegating power over company affairs to the
Crown.” The first of these, the Restraining Bill, was passed in late 1772 to
prevent the company from sending new commissioners to India for a period of
six months.’® The bill was a minor imposition on the company’s charter
compared to the subsequent Regulating Act.”” However, as a precedent for and
a barometer of the positions that various factions in Parliament would take in
the broader debates, the battle over the Restraining Bill was, as Edmund Burke
later observed, “[i]n Truth, the Battle for power”*® over Parliament’s authority
to alter the company charter.”®

In addition to expressing concerns about increasing the Crown’s influence,
the company and its supporters in Parliament argued that the Restraining Bill
violated the law of the land by depriving the company of charter rights without
due process of law. The bill “did not state any delinquency in the Company,
though it invaded their chartered rights, the right of managing their own

93. The crisis had a number of causes, some due to mismanagement (and downright
malfeasance) and some due to external forces. See H.V. BOWEN, REVENUE AND REFORM: THE
INDIAN PROBLEM IN BRITISH POLITICS 1757-1773, at 119-32 (1991); LUCY S. SUTHERLAND, THE
EAST INDIA COMPANY IN EIGHTEENTH-CENTURY POLITICS 218-35 (1952).

94. SUTHERLAND, supra note 93, at 230.

95. Tea Act, 1773, 13 Geo. 3, . 44; East India Company Act, 1773, 13 Geo. 3, c. 63-64.
96. Restraining Bill, 1772, 13 Geo. 3, . 9; see BOWEN, supra note 93, at 148-50.

97. 1773,13 Geo. 3, c. 63; see BOWEN, supra note 93, at 169-86.

98. Letter from Edmund Burke to the Marquess of Rockingham (Jan. 7, 10, 1773), in 2 THE
CORRESPONDENCE OF EDMUND BURKE 403 (Lucy S. Sutherland ed., 1960); see also BOWEN,
supra note 93, at 149-50 (citing Burke’s letter).

99. 17 PARL. HIST. ENG. (1772) 673 (Burke’s speech decrying the Restraining Bill).
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affairs within the bounds of law and their charter,”'*® which “the continuation
thereof, have been purchased by their predecessors from the public for a
valuable consideration, and repeatedly confirmed by several acts of
parliament.””®" The company’s counsel argued that it was “the happiness of
this country to be governed by fixed and known laws, not by ex post facto acts
passed upon the spur of a particular occasion.”

A small group in the House of Lords entered a protest against the bill
because it “[took] away from a great body corporate, and from several free
subjects of this realm, the exercise of a legal franchise, without any legal cause
of forfeiture assigned.””*® The “legal rights and capacities” of the company, its
electors, and its elected supervisors would be “taken away by a mere act of
arbitrary power, the precedent of which leaves no sort of security to the subject
for his liberties.”*** They lamented the passage of “temporary occasional and
partial acts of parliament, which, without any consideration of their conformity
to the general principles of our law and constitution, are adopted rashly and
hastily on every petty occasion.”*® Furthermore, they argued, “parliament is as
much bound, as any individual, to the observance of its own compacts; else it is
impossible to understand what public faith means, or how public credit can
subsist.”"*°

These arguments were based, fundamentally, on the idea that a unilateral
revocation of a particular company’s charter rights was akin to a judicial
decision without an adequate basis in general and prospective law. As John
Phillip Reid has explained, “The constitutional theory was that the
government, by granting a charter, vested in a company, colony, or individuals
certain inviolable privileges and securities of property that, if not immutable,
were answerable only at common law, not to legislative whim and caprice.”"””
The proper way to amend the charter, opponents argued, was either to obtain
the company’s consent or to prevail in a common law action for breach of
charter privileges. These arguments did not prevail, but they were soon
repeated by American patriots who claimed that violation of their rights under

100. Id. at 651 (speech of the counsel for the East India Company).

101. Id. at 646 (petition of the East India Company).

102. Id. at 651 (speech of the counsel for the East India Company).

103. Id. at 682 (protest entered by the Duke of Richmond and four other Peers).
104. Id.

105. Id. at 682-83 (emphasis added).

106. Id. at 683.

107. 4 JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION: THE
AUTHORITY OF LAW 31 (1993).
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colonial charters was contrary to the rights of Englishmen and the law of the
land, and they would later echo in state due process and federal Contracts
Clause jurisprudence. These arguments by members of Parliament on a matter
unrelated to Parliament’s power over the American colonies and colonial
charters suggest that the American arguments about Parliament’s power to
alter their charters were not merely arguments about nonrepresentation or the
scope of the imperial constitution; they were of a piece with British arguments
about the power of even the supreme judicial and legislative body of the land to
deprive specific parties of their rights without the procedural and institutional
protections of the common law.

C. Revolutionary Arguments That Parliament Violated the Law of the Land

The American arguments made against British policies in the years
preceding the Revolution were legal, indeed constitutional, in nature. The
patriots complained that various acts of Parliament violated rights —such as the
right of trial by jury and the right against taxation without representation —
that pertained to all Englishmen and were guaranteed specifically to the
colonists by means of colonial charters. These pre-Revolutionary arguments
thus formed an important bridge between the Whiggish arguments of the
Stuart period, which sought to bring royal power into subordination to law,
and the Whiggish arguments of the American Revolutionaries, which applied
similar logic to Parliament. By the end of the Revolutionary period, most
Americans were prepared to reject the Blackstonian model of a legislature that
was above the law. They instead subjected legislatures to written constitutions,
which derived authority as the supreme law of the land from ratification by the
people themselves.

The question of Parliament’s power to deprive colonists of their rights
under the law of the land first arose upon passage of a series of acts that
abridged common law criminal procedures. For instance, the Stamp Act
authorized trial of violations by vice-admiralty courts, which operated under
admiralty law, not common law, procedures.'®® The Dockyards Act deprived
colonists of the right to trial by local jurors by removing prosecutions for
certain crimes to England.’®® Both statutes were intended to circumvent the
practice of colonial juries who refused to convict patriots for acts of rebellion or
for refusal to pay taxes popularly regarded as illegitimate. This practice, based

108. 1 JOHN PHILLIP REID, CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION: THE
AUTHORITY OF RIGHTS 178-79 (1986).

109. Id. at 191-92.
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on the right of trial by a jury “of the vicinage,” had rendered unpopular
imperial laws unenforceable. Parliament was faced with a choice: either
abrogate common law procedural protections for Bostonians or accept that the
imperial writ did not run in Massachusetts.”® These controversies raised a
question of application of due process to the legislative branch that we have not
yet encountered: Does an act of Parliament that purports to abrogate the
procedural protections of customary law violate due process? Or is such an act
by definition the “law of the land” and hence constitutionally unobjectionable?
The colonists’ answer to these questions—that Parliament lacks the authority
to deprive them of core procedural protections —was the seed of what has come
to be known in the American constitutional tradition as procedural due
process.

Passage of the Coercive Acts of 1774 (“Intolerable Acts,” to Americans),
which asserted parliamentary sovereignty over the American colonies and
punished Massachusetts for the Boston Tea Party, raised American outrage to
the boiling point.”" The Boston Port Act closed Boston Harbor to all civilian
traffic “until it shall sufficiently appear to his Majesty that full satisfaction has
been made [for the tea] by or on behalf of the inhabitants of the said town of
Boston” to the East India Company.™* Its advocate, Lord North, did not mince
words. According to one summary of Lord North’s statement, the Act was to
“punish Boston, compensate the East India Company, protect the customs
officers, prevent smuggling, and preserve British trade.”” Creative lawyers
(and there were many of them among the Americans) characterized the acts as
deprivations of rights without adequate forms of judicial procedure —usually a
notice, a hearing, and a trial by peers.

The Boston Port Act could be seen as a legislative usurpation of the
essentially judicial function of resolving a legal dispute between two parties.
The statute was effectively a judgment against the people of Boston, and it
delegated the task of determining whether the town had made “full
satisfaction” for the cost of the destroyed tea to “his Majesty.” Thus, liability
was determined by Parliament and damages by the executive, when it should
have been handled (according to the Americans) as a tort suit, with liability
and damages determined by a jury. The First Continental Congress put it this
way:

no. See 4 REID, supra note 107, at 13.

m. Id. at 9-12, 41-42.

n2. Id. at 9 (emphasis omitted) (quoting Boston Port Act, 1774, 14 Geo. 3, c. 19).
n3. Id. at1o.
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Even supposing a trespass was thereby committed, and the Proprietors
of the tea entitled to damages.—The Courts of Law were open, and
Judges appointed by the Crown presided in them.—The East India
Company however did not think proper to commence any suits, nor did
they even demand satisfaction, either from individuals or from the
community in general. The Ministry, it seems, officiously made the case
their own, and the great Council of the nation descended to
intermeddle with a dispute about private property."*

As Thomas Jefferson put the point in his A Summary View of the Rights of
British America: “[W ]ithout calling for a party accused, without asking a proof,
without attempting a distinction between the guilty and the innocent, the
whole of that antient and wealthy town is in a moment reduced from opulence
to beggary.”™”

Parliament compounded the colonists’ grievances by adopting the
Massachusetts Acts, which changed the terms of the Massachusetts Charter to
give the Crown more direct control."® Among other things, it replaced
Massachusetts’s elected council with one appointed by the Crown, gave
authority to the Crown-appointed Governor to appoint most judges, and gave
Governor-appointed sheriffs the authority to appoint grand and petit juries."”
These measures raised the same constitutional questions raised by acts
regulating the East India Company, but the Massachusetts Act was worse:
colonials regarded the Massachusetts Charter as a binding contract. They had
braved the American wilderness to form a British society there in reliance on
the assurance that they would be accorded the rights of self-government listed
in the charter. The First Continental Congress assailed the Act as a deprivation
of the rights of Massachusetts against the law of the land: “Without incurring
or being charged with a forfeiture of their rights, without being heard, without
being tried, without law, and without justice, by an Act of Parliament, their

ng. Address to the People of Great Britain (Oct. 21, 1774), inn 1 JOURNALS OF THE CONTINENTAL
CONGRESS, 1774-1789, at 81, 86 (Worthington Chauncey Ford ed., 1904).

ns. Thomas Jefterson, A Summary View of the Rights of British America, in THOMAS JEFFERSON:
WRITINGS 105, 113 (Merrill D. Peterson ed., 1984).

16. See 4 REID, supra note 107, at 12-23. In addition to the Massachusetts Government Act, 1774,
14 Geo. 3, c. 45, Parliament adopted the Administration of Justice Act, 1774, 14 Geo. 3, . 39,
which temporarily allowed British officers alleged to have violated the law in Massachusetts
to be tried in Britain, and the Quartering Act, 1774, 14 Geo. 3, c. 54, which provided for the
quartering of British troops in colonial barns and other uninhabited buildings. See 4 REID,
supra note 107, at 17-23.

1n7. 4 REID, supra note 107, at 16.
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charter is destroyed, their liberties violated, their constitution and form of
government changed.”"*

The Intolerable Acts prompted the First Continental Congress to send a
petition of constitutional grievances to the Crown."? This was essentially a list
of ancient rights and liberties held by all Englishmen and guaranteed to the
colonists by charter, but violated by the recent parliamentary acts, including
the right to trial by jury, the right to offer a defense, the right of the consent of
the governed to legislation regulating their affairs, and the rights of property
and taxation only with representation.” In short, “we claim all the benefits
secured to the subject by the English constitution.”””" And in words that closely
resembled Jefferson’s complaint about the Coercive Acts, the petition asserted
that English history lacked a “single instance of men being condemned to
suffer for imputed crimes, unheard, unquestioned, and without even the
specious formality of a trial; and that too by laws made expres[s]ly for the
purpose, and which had no existence at the time of the fact committed.”"*
Even some prominent British figures agreed with the general thrust of these
complaints. Three years later, in the ashes of the Revolutionary War, William
Pitt, the Earl of Chatham, chided the House of Lords:

You condemned a whole province without hearing, without even
demanding satisfaction for the injury sustained. . . . [Y]ou deprived
them, my Lords, of their most valuable privileges of the unalienable
birth right of an Englishman, the trial by Jury; the trial of the vicinage,
of Judges acquainted with the parts, the offence, the provocation, and
the measure of punishment."

In addition to their well-known complaints about the scope of Parliament’s
power under the imperial constitution to regulate colonial affairs, and their
arguments against the constitutionality of taxation without representation in
the House of Commons, American colonists couched their grievances against

n8. Address to the People of Great Britain, supra note 114, at 87.

ng. Sullivan’s Draught Resolves and Declarations (Oct. 14, 1774), in 1 JOURNALS OF THE
CONTINENTAL CONGRESS, supra note 114, at 63, 73.

120. Address to the People of Great Britain, supra note 114, at 81-83.
121, Id. at 83.

122. Id. at 86. According to the First Continental Congress, the Boston Port Act reduced Boston
“to the necessity of gaining subsistence from charity, till they should submit to pass under
the yoke, and consent to become slaves, by confessing the omnipotence of Parliament, and
acquiescing in whatever disposition they might think proper to make of their lives and
property.” Id.

123. 4 REID, supra note 107, at 33 (quoting Lord Chatham).

1702



1672.CHAPMANMCCONNELL.1807.DOC 4/10/2012 12:16:28 PM

DUE PROCESS AS SEPARATION OF POWERS

Parliament’s interference in their chartered rights in the terms of the English
right of due process of law. Their complaint was two-fold, and it foreshadowed
the two doctrines of due process that apply to the legislature in American
constitutional law. First, the colonists argued that Parliament lacked the
constitutional authority to alter certain basic procedural protections of the
common law. Second, the colonists argued that Parliament, no less than
the Crown, lacked the power to unilaterally alter their charter rights without
the application of law in the course of a fair hearing. The problem with the
Boston Port Act and Massachusetts Government Act was that, as the Lords
who protested the East India Acts put it, they “[took] away from a great body
corporate, and from several free subjects of this realm, the exercise of a legal
franchise, without any legal cause of forfeiture assigned”** through
“temporary occasional and partial acts of parliament.”"” In other words, due
process did not permit Parliament to deprive specific parties of their
established property rights by special decree.

D. Early State Experiments with Legislative Supremacy

In the heady flush of Revolutionary republicanism, Americans flirted with
the idea that governmental structure should be simple, allowing the
unmediated will of the people to be transmuted into public policy.”® The
dominant theory of government during and after the war regarded
the legislatures, and particularly the lower houses, as the most representative
voice of the people. Accordingly, though they to some extent separated the
executive and judicial powers from the legislature, early state constitutions
provided few institutional checks on legislative power. And the constitutions
themselves were acts of ordinary legislation that provided a framework for
government, which could themselves be amended by ordinary legislation.

Even at the time, this experiment with legislative supremacy won critics.
Thomas Jefferson, commenting on the Virginia Constitution of 1776, which
had been adopted as ordinary legislation and therefore could be amended by
ordinary legislation, complained that the lack of separation of powers

undermined liberty and legality:

The judiciary and executive members were left dependent on the
legislative, for their subsistence in office, and some of them for their

124. 17 PARL. HIST. ENG. (1772) 682.
125. Id. at 682-83.
126. See HERBERT J. STORING, WHAT THE ANTI-FEDERALISTS WERE FOR §3-63 (1981).
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continuance in it. If therefore the legislature assumes executive and
judiciary powers, no opposition is likely to be made; nor, if made, can it
be effectual: because in that case they may put their proceedings into
the form of an act of assembly, which will render them obligatory on
the other branches. They have accordingly, in many instances, decided
rights which should have been left to judiciary controversy . . . .

Jefferson asserted that placing these powers “in the same hands is precisely the
definition of despotic government.”***

By the mid-1780s, the 1776 belief that a government could rest upon the
freely exercised republican virtues of the people through a more or less direct
democracy gradually yielded to calls for a more robust separation of
powers® —in no small part because of the exercise by state legislatures of
powers that many believed should be reserved to an independent judiciary.
Moreover, the perception that faction-ridden, unchecked state legislatures
disregarded “public and personal liberty” and “private rights” in the service of
“an interested and overbearing majority”*® led many Americans to recognize
that legislatures, no less than executive officials, must be controlled by the force
of law. Beginning with the Massachusetts Constitution of 1780, Americans
began to endorse basic frameworks of government established by an act of
popular sovereignty, such as a constitutional convention elected by the

127. THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA 161 (Trenton, N.J., Wilson &
Blackwell 1803).

128. Id. at 160; see also GORDON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC 1776-1787,
at 454 (2d ed. 1998) (““When the assembly leave the great business of the state, and take up
private business, or interfere in disputes between contending parties . . . they are very liable
to fall into mistakes, make wrong decisions, and so lose that respect which is due to them, as
the Legislature of the State.”” (quoting A. Freeman, PA. PACKET & DAILY ADVERTISER, Sept.
2, 1786, at 7)).

129. See FORREST MCDONALD, NOVUS ORDO SECLORUM: THE INTELLECTUAL ORIGINS OF THE
CONSTITUTION 178-79 (1985) (“The lesson [from Shay’s Rebellion and other social unrest
following the Revolution] was that the American public did not possess a sufficient stock of
virtue to sustain a republic, as republics had traditionally been conceived.”); id. at 202;
WOoOD, supra note 128, at 446-53; id. at 432 (“‘At the commencement of the revolution,’
Americans were telling themselves in the eighties, ‘it was supposed that what is called the
executive part of a government was the only dangerous part; but we now see that quite as
much mischief, if not more, may be done, and as much arbitrary conduct acted, by a
legislature.”” (quoting Thomas Paine, Number V. On the Affairs of the State, PA. PACKET &
DAILY ADVERTISER, Sept. 21, 1786, at 9)).

130. THE FEDERALIST NO. 10, at 77 (James Madison) (Clinton Rossiter ed., 1961).

1704



1672.CHAPMANMCCONNELL.1807.DOC 4/10/2012 12:16:28 PM

DUE PROCESS AS SEPARATION OF POWERS

people.” Written constitutions thus came to be superior to mere legislation as
a more direct exercise of sovereignty by the people themselves. Two central
features of 1780s constitutional reform were the replacement of legislative
supremacy with a more definite separation of legislative, executive, and judicial
powers, and the adoption of structural guarantees of judicial independence
such as life tenure and stable (and sufficient) pay. Enhancing the constitutional
independence of courts had a clear implication for the meaning of “law,” and
hence of “law of the land” and “due process of law.” Just as Coke had used due
process to prevent the Crown from exercising legislative or judicial functions,
the new American constitutions sought to prevent legislatures from exercising
executive and judicial functions.

Furthermore, the majority of state constitutions expressly provided that the
government could deprive persons of rights only by the law of the land or a
judgment of their peers. By 1780, all but two states (Connecticut and Rhode
Island) had adopted a written constitution,” and most of them included a bill
of rights;"* all but two of these (New Jersey and Georgia) adopted law-of-the-
land provisions.”* Four states—New York, Delaware, Maryland, and New
Jersey —expressly incorporated the English common law, along with those
statutes of Parliament that had been applied by colonial courts, into their
constitutions.”® Additionally, though neither Connecticut nor Rhode Island
adopted an express constitution, both states retained their charters, and thus
maintained life, liberty, and property by the standards of the common law."*

During this period there may have been nothing that so undermined faith
in legislatures as a guardian of popular liberty as legislative acts that abrogated
the common law right to jury trial. According to custom, disputes for more
than forty shillings fell under the jurisdiction of a common law court and
almost always entailed factual determination by a twelve-member jury; smaller

131. See, e.g., THE POPULAR SOURCES OF POLITICAL AUTHORITY: DOCUMENTS ON THE
MASSACHUSETTS CONSTITUTION OF 1780, at 19-23 (Oscar Handlin & Mary Handlin eds.,
1966).

132.  WILLI PAUL ADAMS, THE FIRST AMERICAN CONSTITUTIONS: REPUBLICAN IDEOLOGY AND THE
MAKING OF THE STATE CONSTITUTIONS IN THE REVOLUTIONARY ERA 3-4 (Rita Kimber &
Robert Kimber trans., Rowman & Littlefield Publishers, Inc., expanded ed. 2001) (1980).

133. Id. at299.
134. Williams, supra note 7, at 437.
135. See ADAMS, supra note 132, at 4; MCDONALD, supra note 129, at 153.

136. See Charter of Connecticut—1662, reprinted in 1 FRANCIS NEWTON THORPE, THE FEDERAL
AND STATE CONSTITUTIONS: COLONIAL CHARTERS, AND OTHER ORGANIC LAWS OF THE
STATES, TERRITORIES, AND COLONIES NOW OR HERETOFORE FORMING THE UNITED STATES
OF AMERICA 529 (1909); Rhode Island Charter —1663, reprinted in 6 THORPE, supra, at 3211.
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disputes typically were under the jurisdiction of a justice of the peace.”” State
legislatures, however, occasionally passed statutes either dispensing with jury
trial in certain kinds of actions, or raising the forty-shilling jurisdictional floor.
This posed the question whether a statute could violate the “law of the land.”
As we explain below, some early courts refused to enforce these statutes.
Because courts at this time did not typically publish their opinions, we are left
to guess their ultimate reasoning, but they were likely based on the idea that
the jury trial is an essential feature of the law of the land, protected since
Magna Charta. Courts also were reluctant to enforce ex post facto laws, or to
interpret statutes to operate retrospectively. A South Carolina court, for
example, declined to convict a recent immigrant of importing slaves when he
had begun his transatlantic voyage before the prohibition had been enacted.'®
These decisions fell short of declaring the laws unconstitutional, however;
instead, the courts engaged in equitable interpretation to construe statutes to
avoid abrogating basic due process norms.

Likewise, courts invalidated attempts by the executive to enforce laws in a
way that would have denied the defendant the benefits of the law of the land.
For instance, a Maryland court prohibited the executive from depriving a
woman of her liberty as a result of her parent’s suspect marriage (one of them
had allegedly been a slave) in the absence of a jury determination of the fact.®
Principally, however, it was legislative — not executive —acts abrogating the trial
by jury that attracted the most attention during the decade of constitution-
making.

1. Isaac Austin’s Case

Pennsylvania’s Constitution of 1776 was regarded as the most democratic in
the nation, with the fewest checks on popular enthusiasm."** Most strikingly, it
vested the “Supreme Legislative Power” in a unicameral legislature, the House
of Representatives, whose members served one-year terms and were elected by
all taxpayers and sons of freeholders, with no upper house to provide a
check.”" The constitution provided for no supreme judicial body,** and judges

137. HAMBURGER, supra note 37, at 410.

138. See Ham v. McClaws, 1 S.C.L. (1 Bay) 93, 97-98 (1789).

139. See Butler v. Craig, 2 H. & McH. 214 (Md. 1787).

140. ADAMS, supra note 132, at 75-76.

141. PA. CONST. of 1776, § 24, reprinted in 5 THORPE, supra note 136, at 3081, 3088.
142. 1d.
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were allowed terms of only seven years."” In lieu of a genuinely independent
judiciary, the constitution created a Council of Censors, elected every seven
years, to “enquire whether the constitution ha[d] been preserved inviolate in
every part; and whether the legislative and executive branches of government
have performed their duty as guardians of the people, or assumed to
themselves, or exercised other or greater powers than they are [e]ntitled to by
the constitution.”** The Council was given the power to call a constitutional
convention and “to recommend to the legislature the repealing [of] such laws
as appear to them to have been enacted contrary to the principles of the
constitution.”*

The Council sat for the first time from 1783 to 1784,"*° and identified a
number of legislative acts that violated the constitution. One of these was a
1784 “Act To Vest in Isaac Austin a Certain Messuage, Wharf, Ferry and Ferry
Landing, Situated on the Northeastern Side of Mulberry Street, at the
Easternmost Extremity Thereof, in the City of Philadelphia, Late the Property
of William Austin, Attainted of High Treason.”"* At the time the act was
passed, Austin was involved in a lawsuit over ownership of this property. The
statute was an attempt to resolve this dispute legislatively, rather than through
the course of law.

According to the Censors, the “flagrant . . . infringement of the sacred
rights of a citizen to trial by jury, and so manifest, and withal so wanton a
violation of the constitution of this commonwealth, calls for the severest
censure of the people and of this council.”** The Council recommended
repealing the act as exceeding the legislature’s constitutional power to redress
grievances,* and as a violation of the jury trial clause in the state bill of

143. 1d. § 23, reprinted in 5 THORPE, supra note 136, at 3081, 3088.

144. Id. § 47, reprinted in 5 THORPE, supra note 136, at 3081, 3091.

145. Id., reprinted in 5 THORPE, supra note 136, at 3081, 3092. On the general history of the
Council, see Lewis H. Meader, The Council of Censors, 22 PA. MAG. HIST. & BIOGRAPHY 265
(1898).

146. A record of the Council’s decisions is contained in THE PROCEEDINGS RELATIVE TO CALLING
THE CONVENTIONS OF 1776 AND 1790: THE MINUTES OF THE CONVENTION THAT FORMED THE
PRESENT CONSTITUTION OF PENNSYLVANIA, TOGETHER WITH THE CHARTER TO WILLIAM
PENN, THE CONSTITUTIONS OF 1776 AND 1790, AND A VIEW OF THE PROCEEDINGS OF THE
CONVENTION OF 1776, AND THE COUNCIL OF CENSORS, pt. III (Harrisburg, Pa., John S.
Wiestling 1825) [hereinafter PROCEEDINGS].

147. Id. at 87; Chapter MCIII (Aug. 6, 1784), reprinted in 11 THE STATUTES AT LARGE OF
PENNSYLVANIA FROM 1682-1801, at 352 (James T. Mitchell & Henry Flanders eds., 1906).

148. PROCEEDINGS, supra note 146, at 88.

149. Id. at 92. It is not entirely clear that this is about the same legislative act, for the Council
dates this as April 10, 1781. It is unclear whether this was the date of Austin’s petition, of the
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rights.”™* A year later, “convinced of their error,” the House passed an act to
repeal the special bill and return the parties to the status quo ante.”" The repeal
act stated that, “had not the act aforesaid been passed,” Baker’s suit against
Austin “might have been tried by due course of law.”"* It formally accepted the
Council’s constitutional claim, at least with respect to the trial-by-jury
guarantee. In a much later suit brought by Austin to recover the same estate,
the state supreme court, in dicta, agreed that the 1784 statute vesting the land
in Austin had been a violation of the state constitution.™® In short, every
branch of the Pennsylvania government concluded that the special and
retrospective act that deprived Baker of his day in court by vesting disputed
property in Austin was beyond the legislature’s constitutional power—even
under what was perhaps the most majoritarian of the early state constitutions.

2. Holmes v. Walton

In 1778 the New Jersey General Assembly passed a law allowing “any
person or persons whomsoever to seize and secure provisions, goods, wares
and merchandize” carried from territory held by the British to New Jersey.*
They could seek title to the goods, regardless of their value, according to a 1785
statute that gave jurisdiction for small claims to a justice of the peace and a jury
of six, with no right of appeal.’®

“report[] of the committee[] of grievances,” id. at 9o, or of an act of the legislature prior to
the 1784 act.

150. Id. at 87; see PA. CONST. of 1776, art. XI, reprinted in 5 THORPE, supra note 136, at 3081, 3083
(“[I]n controversies respecting property, and in suits between man and man, the parties
have a right to trial by jury, which ought to be held sacred.”).

151. Chapter MCXXXIV, An Act To Repeal an Act of Assembly, Entitled “An Act To Vest in
Isaac Austin a Certain Messuage, Wharf, Ferry and Ferry Landing, Situate on the North
Side of Mulberry Street, at the Easternmost Extremity Thereof, in the City of Philadelphia,
Late the Property of William Austin, Attainted of High Treason,” and To Restore the
Possession of the Real Estate Therein Mentioned to George Adam Baker (Feb. 18, 1785),
reprinted in 11 THE STATUTES AT LARGE OF PENNSYLVANIA FROM 1682-1801, supra note 147, at
441, 441-44.

152. Id. at 442.

153. Austin v. Trs. of the Univ. of Pa., 1 Yeates 260, 261 (Pa. 1793).

154. Austin Scott, Holmes vs. Walton: The New Jersey Precedent: A Chapter in the History of
Judicial Power and Unconstitutional Legislation, 4 AM. HIST. REV. 456, 456 (1899).

155. For a full overview of the facts and procedural history of the case, see HAMBURGER, supra
note 37, at 407-22. The classic studies of the case are 2 CROSSKEY, supra note §, at 948-52;
Louis B. Boudin, Precedents for the Judicial Power: Holmes v. Walton and Brattle v. Hinckley,
3 ST. JOHN’s L. REV. 173 (1929); and Scott, supra note 154.
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In Holmes v. Walton,®

twelve-person jury was “contrary to Law,
Jersey,” and “contrary to the Constitution, practices, and Laws of the Land.
The New Jersey Constitution did not have a law-of-the-land clause, but it did
have a clause incorporating English common law and a clause providing for
trial by a jury of an unspecified number of members.””® The New Jersey
Supreme Court invalidated the statute without a written opinion. While it is
impossible to know the court’s specific reasoning, the court must have
concluded that the legislature was prohibited by law—either by the
constitution, common law, or both—from abrogating the customary right to
trial by a twelve-member jury.”® It must have been a holding that the
legislature did not have free rein to make laws that would infringe traditional
rights of due process.

the petitioner argued that the abrogation of a

” “contrary to the constitution of New
»157

3. Trevett v. Weeden

Nearly a decade later in 1786, in the midst of nation-wide inflation and
devaluation of paper money,'®® the Rhode Island legislature passed a series of

156. There probably was no written opinion in Holmes v. Walton. Scott, supra note 154, at 459.
The case was first recounted by the New Jersey Supreme Court in an 1802 case raising a
constitutional question about when a state official had vacated a prior position before taking
legislative office. See State v. Parkhurst, 9 N.J.L. 427, 444 (1802).

157. Wayne D. Moore, Written and Unwritten Constitutional Law in the Founding Period: The Early
New Jersey Cases, 7 CONST. COMMENT. 341, 352 (1990) (quoting N.J. Archives, Envelope No.
18354).

158. N.J. CONST. of 1776, art. XXII, reprinted in 5 THORPE, supra note 136, at 2594, 2598 (“That
the common law of England, as well as so much of the statute law, as have been heretofore
practised in this Colony, shall still remain in force, until they shall be altered by a future law
of the Legislature; such parts only excepted as are repugnant to the rights and privileges
contained in this Charter; and that the inestimable right of trial by jury shall remain
confirmed as a part of the law of this Colony, without repeal, forever.”).

159. Scott, supra note 154, at 459-60; see also Moore, supra note 157, at 352 (citing N.J. Archives,
Envelope No. 18354). New Jersey’s history with invalid six-person-jury statutes may have
played into the court’s opinion. Before the Revolution, the Crown’s Privy Council had
likewise invalidated another New Jersey statute, which had attempted to increase the
jurisdiction of the justice of the peace and an optional six-person jury from civil suits under
six pounds to those under ten pounds, thereby decreasing the common law jurisdiction of
the traditional twelve-person jury for small claims. The Privy Council believed that the
reduction of the twelve-person jury’s jurisdiction was at best imprudent. HAMBURGER, supra
note 37, at 411 n.29.

160. For general background on the paper-money crisis of 1786, see Janet A. Riesman, Money,
Credit, and Federalist Political Economy, in BEYOND CONEEDERATION: ORIGINS OF THE
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acts making paper money legal tender, requiring merchants to accept it at face
value, and authorizing buyers to bring qui tam actions against merchants that
rejected it."* Such actions were to be subject to the jurisdiction of a special
court, and trial was to be held “without any jury, by a majority of the Judges
present, according to the Laws of the Land.”*** The act thus presented a bit of a
puzzle. It purported to comply with the “Laws of the Land,” but it dispensed
with trial by jury, which was a quintessential feature of that law.

In Trevett v. Weeden,'®® a merchant who was sued under the statute argued
that the Rhode Island charter was “declaratory of, and fully confirmed to the
people the Magna Charta, and other fundamental laws of England” and that
“[t]he revolution hath made no change in this respect, so as to abridge the
people of the means of securing their lives, liberty, and property.”** Moreover,
he argued, the very language of the act was nonsense: by authorizing judges to
“proceed to trial without any jury according to the laws of the land” the act
was, by its own terms, “impossible to be executed,” because the law of the land
necessarily included a right to trial by jury.'®

The court, made up of judges appointed by the legislature for one-year
terms, agreed. A newspaper reported that

Judge HOWELL . . . declared . . . the penal law to be repugnant and
unconstitutional, and therefore gave it as his opinion that the Court
could not take cognizance of the information. —Judge DEVOL was of the
same opinion.—Judge TILLINGHAST took notice of the striking
repugnancy in the expressions of the act, “Without trial by jury, according
to the laws of the land” —and on that ground gave his judgment the same
way. —Judge HAZARD voted against taking cognizance.—The Chief
Justice [Mumford] declared the judgment of the Court, without giving
his own opinion.'*®

CONSTITUTION AND AMERICAN NATIONAL IDENTITY 128, 142-56 (Richard Beeman, Stephen
Botein & Edward C. Carter II eds., 1987).

161. See HAMBURGER, supra note 37, at 437. For a full account of the political, economic, and
personal events surrounding the acts and the subsequent legal challenges to it, see id. at

435-49.
162. Id. at 439 (quoting Act of August 1786).

163. Trevett v. Weeden (R.I. 1786), in 1 THE BILL OF RIGHTS: A DOCUMENTARY HISTORY 417
(Bernard Schwartz ed., 1971).

164. JAMES M. VARNUM, THE CASE, TREVETT AGAINST WEEDEN 15, 23 (Providence, R.L., John
Carter 1787).

165. Id. at 31.
166. Correspondence, GAZETTE (Providence, R.1.), Oct. 7, 1786.
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This remarkable decision suggests how deeply the right to jury trial was
embedded in the idea of the law of the land, as understood by American
judges. As Judge Tillinghast’s reported remarks, in particular, indicate, the
judges were unable to square the idea of the “laws of the land” with the
statutory abolition of trials by jury; this smacked of a “striking repugnancy.”
The aftermath of the decision suggests that popular opinion was not of the
same ilk, at least in democratic Rhode Island. The legislature formally rebuked
the judges for this decision, and elected all new judges the following spring.'”

4. Bayard v. Singleton

North Carolina, like most states, systematically confiscated Tory property
during the Revolution. In 1784, victims of this confiscation, the Bayards, sued
the subsequent buyer, Singleton, for recovery of their property.”® The
legislature intervened in favor of the buyer, passing a statute requiring courts
to dismiss suits against purchasers of forfeited Tory estates “upon the motion
or affidavit of the defendant.”*”

Some members of the legislature opposed the act on constitutional
grounds. They advanced three arguments. First, “it is an ex post facto law . . .
and therefore contrary to the constitution,””’® which had a clause expressly
prohibiting retrospective criminal laws."”" Second, “a bill depriving all persons
deriving their titles under obnoxious or incapacitated persons . . . is a violation
even of the forms of justice, and as an unconstitutional law is nugatory.””*
Though not entirely clear, this may have been an argument that the bill, by
“depriving” persons of certain property without adherence to “the forms of

167. MARY SARAH BILDER, THE TRANSATLANTIC CONSTITUTION: COLONIAL LEGAL CULTURE AND
THE EMPIRE 191 (2004).

168. See HAMBURGER, supra note 37, at 450-52.

169. Id. at 452 (quoting Act of Dec. 29, 1785, reprinted in THE LAWS OF THE STATE OF NORTH-
CAROLINA, PASSED AT NEWBERN, DECEMBER 1785, at 12-13 (Newbern, N.C., Arnett & Hodge
1786)).

170. Id. at 452 & n.150 (quoting Protest (Dec. 28, 1785), in THE JOURNALS OF THE GENERAL
ASSEMBLY OF THE STATE OF NORTH-CAROLINA 51, 51 (2d pagination series, Newbern, N.C.,
Arnett & Hodge 1786)).

. N.C. CONST. of 1776, art. XXIV, reprinted in § THORPE, supra note 136, at 2787, 2788 (“That
retrospective laws, punishing facts committed before the existence of such laws, and by
them only declared criminal, are oppressive, unjust, and incompatible with liberty;
wherefore no ex post facto law ought to be made.”).

172. HAMBURGER, supra note 37, at 452 n.150 (quoting Protest (Dec. 28, 1785), in THE JOURNALS
OF THE GENERAL ASSEMBLY OF THE STATE OF NORTH-CAROLINA 51, 51 (2d pagination series,
Newbern, N.C., Arnett & Hodge 1786)).

1711



1672.CHAPMANMCCONNELL.1807.DOC 4/10/2012 12:16:28 PM

THE YALE LAW JOURNAL 121:1672 2012

justice,” would violate the state constitution’s law-of-the-land clause."”? Third,
the dissenting legislators argued that the law of the state must be generally
applicable to all citizens, and laws that effectively deprive some citizens of the
rights usually enjoyed by all would be “a denial of the known and established
rules of justice.””* This third argument suggests that the dissenters believed
that the law of the land prohibited the legislature from adjudicating individual
legal disputes. In these arguments we see the transmutation of new notions of
separation of powers into individual rights claims based on the “law of the
land.” Consider the dissenting legislators’ full argument:

[T]he laws of this state . . . must apply to all ranks of citizens; nor do
we conceive it possible under the present bill to preclude any subject
from the benefit of law by a denial of the known and established rules
of justice, which protect the property of all citizens equally, nor to place
any of them under the adjudication of the General Assembly, whose
desire to redress the grievance may be fluctuating, uncertain and
ineffectual.'”®

This appears to be one of the earliest examples of the argument, which became
increasingly common, that legislation depriving individuals of their property is
illegitimate if it operates retroactively (as opposed to operating by “known and
established rules of justice”) and is insufficiently general (because it applied
only to the confiscated lands of Tories). This is an argument that the General
Assembly is to make law, which is to be generally applicable, to “protect the
property of all citizens equally,” and not to engage in an “adjudication” to
“redress [a] grievance.” The latter is the exclusive function of the courts. The
contours of this argument suggest that “general law” interpretations of state
law-of-the-land and due process clauses are not as different in basic rationale
from the “procedural” or “vested rights” interpretations as some commentators
have suggested.””® As early as the 1780s, American constitutional actors (here,
legislators) interpreted constitutional law-of-the-land provisions to require
legislative acts to be generally applicable.

173. N.C. CONST. of 1776, art. XII, reprinted in 5§ THORPE, supra note 136, at 2787, 2788.

174. HAMBURGER, supra note 37, at 452 (quoting Protest (Dec. 28, 1785), in THE JOURNALS OF THE
GENERAL ASSEMBLY OF THE STATE OF NORTH-CAROLINA 51, 51 (2d pagination series,
Newbern, N.C., Arnett & Hodge 1786)).

175. Id.

176. See, e.g., Ely, supra note 6, at 336-38; Harrison, supra note 12, at 506-10; Williams, supra
note 7, at 424-25.
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The North Carolina legislature rejected these arguments, but the Bayards
pressed their claim in district court. Singleton’s lawyers urged the classic
positivist argument that “all acts of Assembly were laws, and their execution
could not be prevented.”””” The court unanimously concluded that the statute
was unconstitutional: “[B]y the constitution every citizen had undoubtedly a
right to a decision of his property by a trial by a jury,” and if “the Legislature
could take away this right” “[i]t might with as much authority require his life
to be taken away without a trial by jury . . . [or] without the formality of any
trial at all.”"”® The Court “ordered, that the suits in question should stand for
trial in the next term, according to the course of the common law of the
land.”"”?

An exchange of letters after the decision between its principal proponent,
James Iredell, future Associate Justice of the United States Supreme Court, and
its principal opponent, Richard Dobbs Spaight, North Carolina delegate to the
1787 Constitutional Convention, demonstrates that the dispute was primarily
over the propriety of judicial review rather than the merits. Spaight was willing
to concede that the statute “militat[ed] . . . against the constitution,”** but
complained of the judges’ “usurpation of the Authority” to “declare[] void”
acts of the legislature.” This was the position that Blackstone had articulated
with reference to acts of Parliament. Iredell responded simply that judges had a
duty to decide cases according to the law of the land, including a written
constitution."®>

5. Alexander Hamilton’s Understanding of Due Process of Law
One of the New York legislature’s first acts upon the liberation of

Manhattan was to pass a bill stripping “Persons therein described”—the
description was of Loyalists—of their citizenship.'® Alexander Hamilton, in a

177. HAMBURGER, supra note 37, at 453 (quoting Newbern (N.C.) June 7, PA. PACKET & DAILY
ADVERTISER, July 1, 1786).

178. Id. at 459 (quoting Newbern, June 7, VA. INDEP. CHRON., July 4, 1787).
179. Id.

180. Id. at 471 (quoting Letter from Richard Dobbs Spaight to James Iredell (Aug. 12, 1787), in
3 THE PAPERS OF JAMES IREDELL 298 (Donna Kelly & Lang Baradell eds., 2003)).

181. Id. at 472.

182. Id. at 475 (citing Letter from James Iredell to Richard Dobbs Spaight (Aug. 26, 1787), in
3 THE PAPERS OF JAMES IREDELL 308-10 (Donna Kelly & Lang Baradell eds., 2003)).

183. The bill did not become law. It was vetoed by the Council of Revision, which presented its
objections to the legislature in January 1784, the same month Hamilton’s letter was
published. See 3 THE PAPERS OF ALEXANDER HAMILTON 483-84 & n.1 (Harold C. Syrett &
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letter to the public as Phocion, opposed the act as violating the treaty with
Britain and “contrary to the law of the land.”®* He acknowledged that “[i]f
there had been no treaty in the way, the legislature might, by name, have
attainted particular persons of high treason for crimes committed during the
war.”'® He argued, however, that “independent of the treaty it could not, and
cannot, without tyranny, disfranchise or punish whole classes of citizens by
general descriptions, without trial and conviction of offences known by laws
previously established declaring the offence and prescribing the penalty.”**® To
do so, he argued, would violate “[t]he 13th article of the constitution,” which
provided “that no member of this state shall be disfranchised or defrauded of
any of the rights or privileges sacred to the subjects of this state by the
constitution, unless by the law of the land or the judgment of his peers.”®” He
then cited and adopted Coke’s definition of the law of the land: “due process of
law, that is, by indictment or presentment of good and lawful men, and trial
and conviction in consequence.”*® Hamilton argued that ex post facto criminal
laws violated due process of law."®

Hamilton’s opposition to ex post facto laws against Loyalists did not end
there. On January 13, 1787, Samuel Jones introduced into the New York
Assembly “An Act for Regulating Elections.”"*® While that act worked its way
through the legislature, the legislature on January 26 passed a statutory bill of
rights with three “due process” clauses.””” About a week later, Hamilton argued

Jacob E. Cooke eds., 1962). The legislature reconsidered the law in February and declined to
repass it. Id.

184. ALEXANDER HAMILTON, LETTER FROM PHOCION TO THE CONSIDERATE CITIZENS OF NEW
YORK, ON THE POLITICS OF THE DAY 4 (New York, Samuel Loudon 1784), reprinted in 3 THE
PAPERS OF ALEXANDER HAMILTON, supra note 183, at 483.

185. Id. ats.
186. Id.

187. Id. at 4 (quoting N.Y. CONST. of 1777, art. XIII, reprinted in 5 THORPE, supra note 136, at
2623, 2632).

188. Id. ats.
189. Id. at 5-6.

190. Alexander Hamilton, Remarks on an Act for Regulating Elections (Jan. 23, 1787), in 4 THE
PAPERS OF ALEXANDER HAMILTON, supra note 183, at 19-21 & n.1.
191. The statutory Bill of Rights provided in part:

Second, That no Citizen of this State shall be taken or imprisoned, or disseised of
his or her Freehold, or Liberties, or Free-Customs; or outlawed, or exiled, or
condemned, or otherwise destroyed, but by lawful Judgment of his or her Peers,
or by due Process of Law.

Third, That no Citizen of this State shall be taken or imprisoned for any Offence,
upon Petition or Suggestion, unless it be by indictment or Presentment of good
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to the General Assembly that a proposed Senate amendment to the Act for
Regulating Elections would violate the constitutional “law of the land” clause
and the new statutory “due process clause.” The version passed by the
Assembly would have disqualified the officers of British privateers that had
attacked the “vessels, property, or persons” of the United States from holding
any state office of trust."”” The Senate amendment would have extended the
disqualification to any “owner or owners of such privateers or vessels of
war.”'?* Hamilton said that he had been “restrained by motives of respect for
the sense of a reasonable part of the house” from opposing the House’s original
“discriminating clauses,” but was obligated to speak against the Senate
addition because “it would include almost every man in the city, concerned in
navigation during the war.”** He continued:

He hoped to be indulged by the house in explaining a sentence in the
constitution, which seems not well understood by some gentlemen. In
one article of it, it is said no man shall be disfranchised or deprived of
any right he enjoys under the constitution, but by the law of the land, or
the judgment of his peers. Some gentlemen hold that the law of the
land will include an act of the legislature. But Lord Coke, that great
luminary of the law, in his comment upon a similar clause, in Magna
Charta, interprets the law of the land to mean presentment and
indictment, and process of outlawry, as contradistinguished from trial
by jury. But if there were any doubt upon the constitution, the bill of
rights enacted in this very session removes it. It is there declared that,
no man shall be disfranchised or deprived of any right, but by due
process of law, or the judgment of his peers. The words “due process”
have a precise technical import, and are only applicable to the process
and proceedings of the courts of justice; they can never be referred to an
act of legislature.

and lawful Men of the same Neighburhood where such Deeds be done, in due
Manner, or by due Process of Law.

Fourth, That no Person shall be put to answer without Presentment before
Justices, or Matter of Record, or due Process of Law, according to the Law of the
Land; and if any Thing be done to the Contrary, it shall be void in Law, and
holden for Error.

Williams, supra note 7, at 441 n.134 (emphasis omitted) (quoting An Act Concerning the
Rights of the Citizens of This State, 1787 N.Y. Laws 5-6).

192. Alexander Hamilton, Remarks on an Act for Regulating Elections (Feb. 6, 1787), in 4 THE
PAPERS OF ALEXANDER HAMILTON, supra note 183, at 34 n.1.

193. Id.
194. Id. at 34-35.
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Are we willing then to endure the inconsistency of passing a bill of
rights, and committing a direct violation of it in the same session? In
short, are we ready to destroy its foundations at the moment they are
laid?

Our having done it to a certain degree is to be lamented; but it is no
argument for extending it.'”

Commentators have divided on the meaning of this statement. Some have
argued that Hamilton’s comment that “[t]The words ‘due process’ . . . can never
be referred to an act of legislature” meant the proposed act of the legislature
could not have violated due process.”®® This interpretation, we think, is
untenable. After all, Hamilton was arguing on the floor of the legislature that
the proposed statute would “commit[] a direct violation” of the “bill of rights,”
referring specifically to the due process clause. In light of this assertion, and
particularly in light of his argument as Phocion, his speech becomes clear.
Hamilton, relying on Coke, maintained that the law of the land requires certain
procedural safeguards before someone may be deprived of his rights. The
legislature is inherently incapable of providing those safeguards, and thus the
deprivation of rights must be left to that branch of government capable of
doing so. To say that due process cannot “be referred to an act of legislature” is
not to say that due process principles do not apply, but that the legislature is
institutionally incapable of satisfying them."®” Hamilton specifically rejected
the argument that whatever the legislature does is by definition consistent with
“the law of the land.” He regarded the terminology of “due process” as making
this point clear.

195. Id. at 35-36. Elsewhere, Hamilton argued that there was no New York analogue to the
federal prohibition on ex post facto laws. THE FEDERALIST NO. 84, supra note 130, at 510-11
(Alexander Hamilton).

196. See Berger, “Law of the Land” Reconsidered, supra note 2, at 21, 29; Easterbrook, supra note s,
at 98 n.3s.

197. See Gedicks, supra note 6, at 632 (“[A] legislature’s mere compliance with the formal
requirements for enacting a law did not mean that its acts necessarily accorded with the ‘law
of the land,” or constituted the ‘process of law’ owed to a person suffering a deprivation of
life, liberty, or property.”); Douglas Laycock, Due Process and Separation of Powers: The Effort
To Make the Due Process Clauses Nonjusticiable, 60 TEX. L. REV. 875, 891 (1982) (“Hamilton is
saying that legislatures cannot enact statutes depriving persons of rights, because only
courts can deprive persons of rights. He is plainly wrong; only with statutory authorization
from the legislature could the courts deprive persons of the right to hold public office.”);
Riggs, supra note 6, at 99o (understanding Hamilton to be arguing that “only courts, not
legislatures, can provide due process of law”).
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It is important to note, however, and contrary to some commentators,'®
that Hamilton’s constitutional argument was about the inability of the
legislature to provide judicial process, not about “substantive due process” in
the modern sense. The proposed statute would violate due process, Hamilton
said, because the legislature cannot provide the procedures necessary for such a
deprivation of rights. His argument is not “substantive” in the modern sense
that the government as a whole has no authority to abrogate certain kinds of
rights even by means of general and prospective legislation.

E. The Constitution

Based on their experiences with British violations of colonists’ rights
during the runup to the Revolution and their early unhappy experiences with
state legislative supremacy, the Framers of the United States Constitution
sought a more secure and robust foundation for the rule of law by separating
the lawmaking from the law-executing and judicial functions. This separation
of powers gave a new meaning to the ancient idea of due process of law; it
would be applied to all government action, including acts of the legislature.

1. General and Specific Provisions

The Framers decisively departed from the Revolution-era vision of
unmediated popular government through legislative supremacy. The first
sentence of Article I limits Congress to the exercise of enumerated “legislative”
powers, vesting all executive and judicial powers in separate branches.’® This
establishes the basic framework for separation of powers. Moreover, Article I,
Section 9 expressly deprives Congress of the quasi-judicial power to deprive
individuals and groups of rights through bills of attainder, ex post facto laws,
nonproportional taxes, or, absent certain conditions, the suspension of habeas
corpus. Article I, Section 10 puts similar limits on the power of state
legislatures, plus a ban on laws interfering with the obligation of contracts. The

198. See Ely, supra note 6, at 326 (“His speech . . . lends support for the view that due process
placed substantive restraints on legislative power.”); Laycock, supra note 197, at 891
(arguing that “[t]his is substantive due process with a vengeance,” but “[Hamilton] was
plainly wrong”); Riggs, supra note 6, at 99o (arguing that Hamilton’s opinion, if widely
held, would mean that “the fifth amendment limits the power of Congress to take away
substantive rights,” which he says “is the very essence of substantive due process”). Most of
these commentators fail to distinguish among the kinds of legislative acts that Hamilton
thought New York’s due process clause prohibited; there is no indication that he thought
they prohibited generally applicable and prospective laws.

199. U.S. CONST. art. I, § 1.
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Bill of Rights, adopted in 1791, adds a number of provisions, originally
applicable only to the federal government, which appear to be specific
applications of due process, including various aspects of criminal procedure,
plus the requirement of compensation for takings of property for a public use.
And, of course, the Fifth Amendment includes the provision: “nor shall any
person be . . . deprived of life, liberty, or property, without due process of
law.”*%°

What is the relation among these various provisions? It is difficult to escape
the conclusion that there is substantial redundancy. Surely the prohibition on
bills of attainder and the requirement of a jury trial, to name just two examples,
are comprised within the demand for “due process.” Some scholars have
suggested that to avoid redundancy, we must interpret “due process” in such a
way that it would not overlap with other, more specific procedural provisions
or the Vesting Clauses of Articles I and II1.*** We think this places too much
weight on the interpretive canon against superfluous language. The Framers
specifically enumerated protections that they regarded as especially important,
and then added a catch-all. It is impossible to give “due process of law” its
historical meaning and avoid redundancy.

Early on, the question of the relation between “due process” and the more
specific provisions turned out to be significant only in constitutional litigation
involving state law. At the federal level, litigants tended to challenge actions
that violated specifically enumerated due process principles under those
specific clauses rather than under the generic grab-bag of “due process.” But
the Due Process and Takings Clauses of the Fifth Amendment did not apply to
the states.”** The only clauses relevant to due process principles and applicable
to states were the prohibitions of bills of attainder, ex post facto laws, and
impairments of the obligation of contract found in Article I, Section 10. Thus,
litigants challenging state action in federal court attempted to fit violations of
due process principles within one of these more specific categories. That is the
reason why the Contracts Clause was the most frequently litigated
constitutional provision in the early nineteenth century.*”* For example, in
Fletcher v. Peck,”** the government of Georgia attempted to rescind land grants
that had been procured through widespread bribery. In the absence of a due

200. Id. amend. V.
201 See, e.g., Harrison, supra note 12, at §20-24.
202. See Barron v. Baltimore, 32 U.S. (7 Pet.) 243, 247 (1833).

203. See CURRIE, supra note 12, at 128; Ann Woolhandler, The Common Law Origins of
Constitutionally Compelled Remedies, 107 YALEL.J. 77, 95 .92 (1997).

204. 10 U.S. (6 Cranch) 87 (1810).
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process clause or takings clause applicable to the states, the Supreme Court
construed the grant of land as a kind of contract, the obligation of which could
not be impaired by subsequent legislation.**

The prohibitions on bills of attainder, ex post facto laws, and laws
impairing the obligation of contract obviously are directed at legislatures,
which are the only bodies that enact “bills” and “laws.” Moreover, they are
targeted at two related but distinguishable legislative abuses: special laws
passed by a legislature that deprive an identifiable individual of rights, and
laws that operate retrospectively. Both types of legislation conflict with the
separation-of-powers notion that the power to make laws—the power to
“legislate” —is the power to establish general rules for the future, not to
determine specific applications of law or to punish past acts.**® As we already
noted, however, this notion was given the form of a specific constitutional
prohibition only when the effect was a deprivation of rights. Congress and the
state legislatures remained free to enact special laws for the benefit of particular
persons, or retroactive laws that did not hurt anyone.

The Constitution expressly gives four quasi-judicial functions to Congress:
(1) to the House, “the sole Power of Impeachment”;*” (2) to the Senate, “the
sole Power to try all Impeachments”;**® (3) to both the House and the Senate,
the power to be “the Judge of the Elections, Returns and Qualifications of its
own Members”;** and (4) to each House, the power to “punish its members
for disorderly Behavior, and, with the Concurrence of two thirds, expel a
Member.””® From early in the Republic, Congress has also successfully
asserted an inherent power to subpoena persons to testify and to punish
persons who resist subpoenas by contempt of Congress, at least when relevant
to the consideration of legislation.*” In addition, the Constitution left Congress

205. Id. at 132, 135-37, 139; see Michael W. McConnell, Contract Rights and Property Rights: A Case
Study in the Relationship Between Individual Liberties and Constitutional Structure, 76 CALIE. L.
REV. 267, 272-73 (1988).

206. Cf. MCDONALD, supra note 129, at 38 (“Blackstone and others deplored what the Romans
called privilegia, or private law, such as ex post facto laws or bills of attainder and bills of
pains and penalties; but the fact was that Parliament retained the power to enact such
‘unreasonable’ legislation.”).

207. U.S. ConsT. art. I, § 2, cl. 5.

208. Id. § 3, cl. 6.

209. Id. § 5, cl. 1.

210. Id. § 5, cl. 2.

an. See, e.g., McGrain v. Daugherty, 273 U.S. 135, 174 (1927) (“[T]he power of inquiry —with the
process to enforce it—is an essential and appropriate auxiliary to the legislative function.”).
See generally Josh Chafetz, Executive Branch Contempt of Congress, 76 U. CHL L. REV. 1083
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the power to enact special bills for the benefit (but not the detriment or
punishment) of identifiable individuals, such as land grants to specific
companies. Such bills were commonly enacted by Parliament and state
legislatures, including granting compensation to petitioners in cases sounding
in tort or contract, which would otherwise have been barred by sovereign
immunity, or pensions to soldiers and their families.””* The Due Process Clause
does not apply to such bills, but only to quasi-judicial acts that “deprive[]”
someone of “life, liberty, or property.”

Article IIT also provides a backstop for due process. Under Article III,
“[t]he judicial Power of the United States shall be vested in one supreme
Court, and in such inferior Courts as the Congress may from time to time
ordain and establish,” and “shall extend to all Cases, in Law and Equity, arising
under this Constitution, the Laws of the United States, and Treaties.”*"
Furthermore, Article III guarantees that “[t]he Trial of all Crimes, except in
Cases of Impeachment, shall be by Jury; and such Trial shall be held in the
State where the said Crimes shall have been committed.””* For cases falling
within this compendious definition of “jurisdiction,” the Constitution thus
embeds the central features of due process as defined by Chapter 29 of Magna
Charta, with all of its implications as a political check on legislative, executive,
and national power. To be sure, not all courts were Article III courts; the
Constitution implicitly recognizes the continued operation and legitimacy of
state courts, and it would soon be interpreted to permit territorial courts as
well as various species of Article I “courts” with power to adjudicate “public
rights” where no jury trial would have been available under the common law.*"
But to a significant extent, by carving out a separate sphere of judicial authority
and thus taking it away from Congress, Article III limited the range of cases in
which Congress could violate due process by exercising quasi-judicial power.

(2009) (grounding the legislative contempt power in preconstitutional English and
American history and in early congressional practice).

212. See, e.g., Christine A. Desan, The Constitutional Commitment to Legislative Adjudication in the
Early American Tradition, 111 HARV. L. REV. 1381, 1407-35 (1998) (exploring the function of
colonial New York’s General Assembly as a court of claims on public debt).

213. U.S. CONST. art. ITI, §§ 1, 2.

214. Id. §2,cl. 3.

215. See N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 , 67-70 (1982); Crowell
v. Benson, 285 U.S. 22, 50-51 (1932); In re Ross, 140 U.S. 453, 464-65 (1891); Am. Ins. Co. v.
356 Bales of Cotton, 26 U.S. (1 Pet.) 511, 546 (1828). For a broad interpretation of
congressional power to vest jurisdiction over even some private-rights cases in a non-Article
III court, see Commodities Futures Trading Commission v. Schor, 478 U.S. 833, 853-57 (1986).
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2. The Due Process Clause

The text of the Fifth Amendment Due Process Clause says nothing about
whether it is meant to apply against the legislature, and its legislative history is
usually given little attention as a source of clues to its meaning.*'® We think the
Clause’s text, its legislative history, and the structure of the Constitution
(including the Bill of Rights) together suggest that the Due Process Clause was
a limit on the powers of all three branches.

The Due Process Clause is tucked into a compound sentence without a
proper subject. The Fifth Amendment is silent about whom it prohibits from
depriving rights “without due process of law.” The passive voice suggests that
the Amendment is not limited as to “who,” but only as to “what.” Just as
importantly, the Constitution nowhere defines “due process of law.” Textual
arguments against applying the Due Process Clause to Congress tend to rest on
two assumptions. The first is that the Framers could not have meant the Clause
to be redundant with other prohibitions on Congress, such as the Article I,
Section 9 prohibitions on ex post facto laws and bills of attainder. As we have
argued, though,”” that redundancy argument is unpersuasive. The
Constitution and Bill of Rights are shot through with prohibitions that some
Founders thought to be redundant with enumerated powers or prohibitions.
Furthermore, there is no historical evidence that the Founders believed that the
antiredundancy canon of interpretation should be determinative. To the
contrary, the Framers no less than contemporary constitutional lawyers
wrapped their arguments in as many constitutional provisions as possible.

The second main textual objection to applying the Due Process Clause to
Congress is that “due process of law” assumes that there is already a “law” by
which “due process” (whatever that might mean) must be afforded, and, thus,
that the Due Process Clause applies only to those branches that are applying
law that Congress has already made.”® This objection makes two assumptions
that the historical evidence shows to be wrong. One assumption is that “due
process of law” was not a term of art that might be applied against the

<

216. See, e.g., Thomas Y. Davies, Correcting Search-and-Seizure History: Now-Forgotten Common-
Law Warrantless Arrest Standards and the Original Understanding of “Due Process of Law,”
77 Miss. L.J. 1, 131-38 (2007); Ely, supra note 6, at 325; Gedicks, supra note 6, at 641; Riggs,
supra note 6, at 947; Williams, supra note 7, at 445-46.

217. See supra note 201 and accompanying text.

218. This argument is both very old and very recent. See, e.g., Harrison, supra note 12, at 497;
Rosenkranz, supra note 12, at 1041-43. Compare the arguments of Richard Dobbs Spaight in
response to the decision of the North Carolina Supreme Court in Bayard v. Singleton, 1 N.C.
(Mart.) 5, 7 (1787), discussed supra Subsection I1.D.4.
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legislature. In fact it was a term of art that had existed in the English customary
constitution for at least four hundred years and that the most influential
English commentator, Coke, had equated with “law of the land,” a provision
that was in most state constitutions and that had already been applied to acts of
state legislatures. The second mistaken assumption on this reading of “due
process of law” is that every time Congress acts it makes law. But Congress
does not “make” a “law” when it exercises its quasi-judicial powers, such as
contempt. More controversially, we argue it does not “make” a “law” when it
purports to resolve a particular legal conflict, even if it employs the form of a
statute to do so.

The legislative history confirms the view that the Due Process Clause was
originally understood to apply to legislative as well as executive and judicial
acts. When Madison first presented a series of proposed amendments to the
House, he indicated where each of them should be inserted into the original
Constitution. According to Madison’s scheme, the proposal that ultimately
became the Fifth Amendment, which at that point already provided that no one
shall “be deprived of life, liberty, or property without due process of law,” was
to be inserted into “article 1st, section 9, between clauses 3 and 4.”*"® This
would have put the Due Process Clause in the section of Article I of the
Constitution devoted to enumerating the limits on congressional power,
directly following the clause prohibiting Congress from enacting bills of
attainder and ex post facto laws.””® Ultimately, the first Congress listed the
various provisions of the Bill of Rights as a separate set of amendments, rather
than interpolating them into the existing Constitution. Consequently, the
explicit reference to Congress as the subject of the Due Process Clause was
eliminated. But there is no reason to think that the change in lexical
organization was understood or intended to be a change in substance or
application. Just as the subject-less provisions of the Bill of Rights relating to

219. 1 ANNALS OF CONG. 434 (1789) (Joseph Gales ed., 1834). At the same time, Madison
proposed an amendment with two clauses, the first of which ultimately failed (but was
mirrored in some state constitutions). It would have added to the Constitution, as article
seven, the provision that

[t]he powers delegated by this Constitution are appropriated to the departments
to which they are respectively distributed: so that the Legislative Department
shall never exercise the powers vested in the Executive or Judicial, nor the
Executive exercise the powers vested in the Legislative or Judicial, nor the Judicial
exercise the powers vested in the Legislative or Executive Departments.
Id. at 435-36. The second clause of this proposed amendment became the Ninth
Amendment. See id. at 436.

220. See U.S. CONST. art. I, § 9.
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the quartering of soldiers in private homes, to the taking of property without
just compensation,* or to the imposition of cruel and unusual punishments**
were uncontroversially applicable to acts of Congress, so too was the Due
Process Clause.

In commenting on his proposed amendments, Madison began by justifying
a bill of rights in the American context. He argued that America’s situation was
different from Britain’s, where “the declaration of rights . . . [has] gone no
farther than to raise a barrier against the power of the Crown; the power of the
Legislature is left altogether indefinite.”*** By contrast, “the people of America
are most alarmed” that “the trial by jury, freedom of the press, or liberty of
conscience” are unsecured by “Magna Charta” or “the British Constitution.””
While “it may not be thought necessary to provide limits for the legislative
power in that country, yet a different opinion prevails in the United States.”***
Although Madison may not have spelled out the logic of placing the Due
Process Clause in Article I, this logic is apparent; it is the same as the logic for
making the First Amendment apply to “Congress.” Outside the limited
prerogative powers of the President and inherent powers of the judiciary, the
authority of those branches is confined to the execution and enforcement of the
law. If Congress is forbidden to pass laws authorizing a deprivation of life,
liberty, or property without due process, and the other branches are limited to
executing and interpreting the law, then the Constitution secures individual
liberties against all three branches.””

There was no commentary or debate about the text that became the Fifth
Amendment Due Process Clause, but circumstances strongly suggest that
Madison deliberately chose to employ the phrase “due process of law” instead
of the Magna Charta formula of “law of the land.” The North Carolina,
Pennsylvania, and Virginia ratifying conventions each sent a proposed
amendment that parroted, more or less, the “law of the land” language of
Chapter 29 of Magna Charta.”®® Only New York, which, as we have seen, had

221. Id. amend. 111

222. Id. amend. V.

223. Id. amend. VIII.

224. 1 ANNALS OF CONG. 436 (1789) (Joseph Gales ed., 1834).
225. Id.

226. Id.

227. See Shrum v. City of Coweta, 449 F.3d 1132, 1140-43 (10th Cir. 2006) (McConnell, J.)
(explaining why the First Amendment applies to executive action notwithstanding its first
word).

228. Williams, supra note 7, at 44s.
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some experience with both a law-of-the-land and a due process clause,
proposed using the phrase “due process of law.” It seems unlikely that
Madison would have rejected the phrasing proposed by his own state,
especially when that proposal commanded the assent of most others, without a
solid reason.

We think it most likely that Madison was trying to avoid any textual
conflict, or at least confusion, with Article VI of the Constitution. That
provision states that “Laws of the United States” “made in pursuance” of “This
Constitution” are “the supreme Law of the Land.””° Had the Fifth
Amendment provided that no person was to be deprived of life, liberty, or
property but by the law of the land, interpreters might have presumed that
deprivations were permissible whenever they were enacted pursuant to the
Constitution. The logical corollary would be that no act of Congress, “the
supreme Law of the Land,” could violate the law-of-the-land clause.”' By
framing the Amendment in terms of due process of law instead of law of the
land, Madison avoided foreclosing the possibility of applying the Due Process
Clause against Congress. Recall that this was Hamilton’s analysis of the
significance of “due process” in the New York bill of rights.**

Although it might be thought in the abstract—and some modern scholars
argue —that due process and the “law of the land” cannot logically apply to
properly enacted laws, from the beginning legal commentators and courts
disagreed. Most American courts and jurists in the early Republic agreed, at a
minimum, that legislative enactments that authorized other branches to
deprive persons of life, liberty, or property without traditional procedural
protections or their equivalent violated due process. The preconstitutional
cases invalidating statutes abridging the right to trial by jury are an example.
To be sure, a handful of early decisions held that state law-of-the-land clauses
did not limit the power of the state legislature.”® These decisions, we believe,

229. Id.

230. U.S. CONST. art. VI, cl. 2.

231. See Williams, supra note 7, at 456.
232. See supra Subsection I.D.s.

233. See the inconclusive decision in State v. —, 2 N.C. (1 Hayw.) 38 (1794), which reversed a
decision to invalidate a statute under the North Carolina Constitution’s law-of-the-land
clause, holding that the clause did not apply to the legislature. Ryan Williams argues that
Mayo v. Wilson, 1 N.H. 53 (1817), held that the New Hampshire law-of-the-land clause did
not apply against the legislature. See Williams, supra note 7, at 450. In fact, the court in Mayo
held that arrests made pursuant to statutory authorization did not deprive a person of due
process of law and were therefore not against the law of the land. Mayo, 1 N.H. at 57-58. We
think the court’s statement that the law-of-the-land clause “was not intended to abridge the
power of the legislature, but to assert the right of every citizen to be secure from all arrests
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were the remnant of a dying view, based on a Blackstonian model of
Parliament rather than the new American view of a Congress limited by
constitutional positive law.

As to the modern view that the Due Process Clause renders certain
unenumerated but fundamental rights impervious to legislative impairment,
the text of the Clause seems to preclude such an interpretation. The Clause says
that no one may be deprived of the relevant set of rights “without due process
of law.” That surely means persons may be deprived of those rights if due
process of law has been accorded. The words chosen would be a very odd way
of communicating the idea that the rights mentioned are inalienable.”**

One argument for an original understanding of “substantive due process”
advanced by contemporary scholars is that the “law” in “due process of law”
included some form of natural law. On this understanding, laws made by
Congress that did not conform to natural law were not really law. To be sure,
some early American jurists held to a version of the law of nature as a universal
moral code made known by conscience, reason, and even scripture,” but there
is little evidence that any Americans in the late eighteenth century thought the
law of nature trumped the enacted “municipal” law of a political society. At
most, natural law principles served as rules of equitable construction, or as a
way to characterize unwritten international obligations under the law of
nations. Although Lockean legal theory assumed the reality of capacious
natural liberty, this was not understood as trumping otherwise-valid
legislation.** Many of the Framers understood that the express provisions of
the Constitution entailed certain reservations of rights, but there is no evidence
that any believed that acts of Congress would be evaluated by their
conformance to natural law or any other nonpositive principles of justice or

not warranted by law,” id. at 57, should be understood to apply to cases like the one at bar,
where the legislature passes a general and prospective law that authorizes an abrogation of
common law procedures. It is of a piece with Murray’s Lessee v. Hoboken Land & Improvement
Co., 59 U.S. 272 (1856), and modern procedural due process.

234. Cf. Rosenkranz, supra note 12, at 1043 (“[F]ar from forbidding executive deprivations of life,
liberty, and property, the clause expressly contemplates that the executive will deprive
persons of life, liberty, and property.”).

235. See, e.g., 1 WILLIAM BLACKSTONE, COMMENTARIES *54 (“Those rights then which God and
nature have established, and are therefore called natural rights, such as are life and liberty,
need not the aid of human laws to be more effectually invested in every man than they are . .
.. On the contrary, no human legislature has power to abridge or destroy them unless the
owner shall himself commit some act that amounts to a forfeiture.”); THE WORKS OF JAMES
WILSON, 49-127 (James De Witt Andrews ed., Chicago, Callaghan 1896) (arguing that the
law of God that is promulgated by reason and conscience to men is the “law of nature,” and
promulgated to political societies is “the law of nations”).

236. See McConnell, Natural Rights and the Ninth Amendment, supra note 15, at 18.
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liberty. Indeed, Article VI defines “the supreme Law of the Land” in purely
positivist terms: the Constitution, acts of Congress, and treaties are “law.”
While the law of nations and reserved (but unenumerated) individual rights
are acknowledged in the text of the Constitution and the Bill of Rights, the
Supremacy Clause implies that they are subordinate to the “supreme Law of
the Land,” which was entirely positive.

Il. THE FOURTEENTH AMENDMENT DUE PROCESS CLAUSE

In 1868, in the aftermath of the Civil War and the end of slavery, the nation
adopted the Fourteenth Amendment. This Amendment was principally meant
to secure the civil rights of the recently freed blacks against the states. It
included a Due Process Clause that was unambiguously aimed at the states, but
otherwise matched the language of the Fifth Amendment word for word: “No
State shall . . . deprive any person of life, liberty, or property without due
process of law.””¥” At the time, no one suggested that due process had come to
mean something different from what it had meant in 1791, and no one argued
that the Fourteenth Amendment Due Process Clause would apply to the states
differently from how the Fifth Amendment Due Process Clause had applied to
the federal government, or from how state due process and law-of-the-land
clauses had applied to state governments. Indeed, Ohioan John Bingham, the
Fourteenth Amendment’s most vocal advocate in the House of Representatives,
when asked about the meaning of due process, declared that “the courts have
settled [the meaning of due process of law] long ago, and the gentleman can go
and read their decisions.”**®

Ryan Williams has argued that early-nineteenth-century courts applied the
principle of due process to legislative acts in a novel way, akin to substantive
due process, and therefore dubs the Fourteenth Amendment Due Process
Clause as the “one and only substantive due process clause.””” We disagree.
Antebellum courts applied due process to state legislative acts in a way that was
essentially consistent with pre-1791 due process. As we show in this Part,
courts applied due process to two sorts of legislative acts: (1) acts that operated
to deprive specific persons of liberty or vested property rights and (2) acts that
abrogated key procedural protections of the common law. In evaluating the

237. U.S. CONST. amend. XIV, § 1.

238. CONG. GLOBE, 39th Cong., 1st Sess. 1089 (1866); see Michael W. McConnell, The Fourteenth
Amendment: A Second American Revolution or the Logical Culmination of the Tradition?, 25 LOY.
L.A. L. REV. 1159, 1164 (1992); Williams, supra note 7, at 479-81.

239. Williams, supra note 7, at 415.
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constitutionality of both kinds of acts, courts based their judgments on
separation-of-powers principles—not on higher law, reasonableness, or any
other principle akin to substantive due process. Courts consistently labeled
these forbidden statutes as “judicial acts” that usurped the role of the courts
and violated both separation of powers and due process. Far from being novel,
the rationale for these decisions echoes the due process arguments of Jefferson,
Hamilton, Iredell, and other prominent American legal thinkers before 1791.
We show in this Part that no court and few legal thinkers before the
Fourteenth Amendment suggested that due process was a source of
unenumerated and inviolable individual rights; rather, it was universally
understood to guarantee individual rights of legal process that only courts
could provide.

A. Due Process as a Limit on the Legislature’s Power of Adjudication

In the first few decades after the adoption of the Bill of Rights, state and
federal courts invalidated a number of legislative acts for depriving specific
persons of rights without due process of law. The classic example was an act
that took a vested property right from A and gave it to B. Underlying these
decisions was a separation-of-powers logic: legislatures had the power to make
law; based on the common law tradition and enlightenment political science, a
law was distinguished from a judicial sentence by being prospective and for the
general welfare; when a legislature deprived persons of life, liberty, or property
by a retrospective and insufficiently general act, it violated due process (or law
of the land) constitutional requirements. In this Section, we explain each step
of this logic, analyze the most important opinions that rely on it, and sort the
cases into categories based on the type of legislative act that was invalidated.

At the outset, to understand the early due process cases, one must abandon
a narrow version of textualism that sorts cases by constitutional text. Courts
used separation-of-powers logic to invalidate legislative acts under a variety of
constitutional provisions. It would be a mistake, however, to conclude that
these opinions were atextual or based on an unwritten constitution. In every
instance, courts moored their judgment in one or more specific constitutional
clauses, and they varied their analysis based on the precise terms of the
applicable clause. When reviewing state statutes under the federal constitution,
courts usually invoked the Contracts Clause*° and, to a much lesser extent, the

240. See, e.g., Satterlee v. Matthewson, 27 U.S. (2 Pet.) 380, 416 app. at 686 (1829) (Johnson, J.,
concurring) (remarking that the whole vested-rights doctrine as applied through the
Contracts Clause would have been obviated “by giving to the phrase ex post facto its
original and natural application”); Trs. of Dartmouth Coll. v. Woodward, 17 U.S.
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Ex

Post Facto and Bill of Attainder Clauses.®' Under state constitutions,

litigants invoked state provisions guaranteeing jury trials,** separating the
judicial from the legislative power,** guaranteeing the protection of “standing
laws,”*** or requiring that deprivations of life, liberty, or property be pursuant

241.

242.

243.

244.

(4 Wheat.) 518, 558 (1819) (“To justify the taking away of vested rights, there must be a
forfeiture; to adjudge upon and declare, which is the proper province of the judiciary.”);
Terrett v. Taylor, 13 U.S. (9 Cranch) 43, 52 (1815) (Story, J.) (refusing to give effect to a
Virginia law transferring traditionally Anglican land from parish vestries to county overseers
as a violation of the Federal Constitution); Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 137
(1810) (arguing that a grant is a “contract executed”); Cooper v. Telfair, 4 U.S. (4 Dall.) 14
(1800) (invalidating a state law divesting someone of property without compensation
because it impaired the obligations of contract); Vanhorne’s Lessee v. Dorrance, 2 U.S.
(2 Dall.) 304, 320 (1795); Soc’y for the Propagation of the Gospel v. Wheeler, 22 F. Cas. 756,
761 (C.C.D.N.H. 1814) (No. 13,156) (Story, J.) (“[A] retrospective law is one, that takes
away or impairs rights acquired by existing laws.”). Ogden v. Saunders is particularly on
point. That decision held that states may enact bankruptcy laws so long as they apply only
prospectively to obligations made after the adoption of the regulation. 25 U.S. (12 Wheat.)
213, 273 (1827).

See, e.g., Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1866). In Cumimnings, the Court
invalidated a Missouri statute that imposed a test oath to punish persons who had been
Confederate sympathizers during the Civil War as a bill of attainder and ex post facto law.
In the course of its opinion, the Court expressly linked the Ex Post Facto and Bill of
Attainder Clauses to the Due Process Clause of the Fifth Amendment, describing all three
provisions as protections from retroactive deprivations of “natural rights” in life, liberty, or
property. See id. at 298. The same year, the Court held a similar test oath imposed by an act
of Congress invalid as a violation of the Fifth Amendment’s Due Process Clause. Ex parte
Garland, 71 U.S. (4 Wall.) 333, 345-48 (1866).

Examples include the New Jersey Supreme Court’s 1779 decision in Holmes v. Walton, see
supra note 156, and the North Carolina Supreme Court’s 1787 decision in Bayard v. Singleton,
1 N.C. (Mart.) 5, 7 (1787), both discussed supra Section I.D. See also Marcy v. Clark, 17 Mass.
(16 Tyng) 330 (1821) (upholding a law making members of a manufacturing company
personally liable for judgments against the company under the Massachusetts Constitution’s
law-of-the-land and jury trial clauses on the ground that the company represents its
members’ interests at trial); Emerick v. Harris, 1 Binn. 416 (Pa. 1808) (upholding a statute
enlarging the jurisdiction of justices of the peace to twenty pounds from ten pounds under
the jury trial clause of the Pennsylvania Constitution of 1790).

E.g., Merrill v. Sherburne, 1 N.H. 199, 211-17 (1818) (opinion of Woodbury, J.) (invalidating
an act awarding a new trial in an action that had been decided in a court of law under the
New Hampshire constitution’s separation-of-powers clause and retrospective-law clause);
see N.H. CONST. of 1792, art. XXXVII, reprinted in 4 THORPE, supra note 136, 2471, 2475 (“In
the government of this State, the three essential powers thereof, to wit, the legislative,
executive, and judicial, ought to be kept as separate from, and independent of, each other as
the nature of a free government will admit, or as is consistent with that chain of connection
that binds the whole fabric of the constitution in one indissoluble bond of union and
amity.”).

E.g., Holden v. James, 11 Mass. (10 Tyng) 396, 405 (1814) (invalidating under the
Massachusetts Constitution’s standing-laws clause a special act suspending the statute of
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to the law of the land** or with due process of law.*** The Fifth Amendment
Due Process Clause, of course, did not apply to state governmental action.**’
No matter which provision was invoked, the thrust of the court’s rationale was
always the same: due process and certain other specific limits on legislatures
were separation-of-powers provisions designed to protect individuals from the
deprivation of established rights without sufficient procedural safeguards.

1. Legal Principles

The strict separation of the judicial from the legislative power was a novelty
of American constitutionalism. Under the unwritten British constitution,
Parliament was not only a legislature in the modern sense, but also the “highest
and greatest” court in the land,™** with authority to “expound[]” the laws
through declaratory acts, as well as to make or alter them.*** The House of
Lords served as the highest appellate court, adjudicating specific cases.”’

limitations as to plaintiff’s cause of action); see MAsS. CONST. pt. I, art. X, reprinted in
3 THORPE, supra note 136, at 1888, 1891 (“Each individual of the society has a right to be
protected by it in the enjoyment of his life, liberty, and property, according to the standing
laws.”).

245. See, e.g., Allen’s Adm’r v. Peeden, 4 N.C. (2 Car. L. Rep.) 442, 442 (1816) (invalidating an act
freeing a particular slave without his owner’s consent as a violation of the state law-of-the-
land clause); Norman v. Heist, 5 Watts & Sergt. 171, 173 (Pa. 1843) (invalidating the
retrospective application of a statute granting an illegitimate child an interest in his deceased
mother’s estate as an unconstitutional deprivation of property belonging to the mother’s
other heirs as an “ex post facto [law] made for the occasion,” in violation of the state
constitution’s law-of-the-land provision).

246. See, e.g., Sadler v. Langham, 34 Ala. 311, 329 (1859) (invalidating the “transfer of property by
mere legislative edict, from one person to another”); Sherman v. Buick, 32 Cal. 241, 249-50
(1867) (holding that the due process provision of the state constitution prohibits a statute
authorizing taking property from one person and giving it to another); Bd. of Cnty