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ABSTRACT. This essay is about the mixed legacy, or incomplete achievement, of the
landmark legal changes of the Second Reconstruction. This mixed legacy is one of the central
themes of The Civil Rights Revolution, the third volume of Bruce Ackerman’s We the People series.
The book provides a sweeping account of constitutional change in the 1960s and early 1970s,
focusing on both the remarkable legislative accomplishments of that period and the limitations
and disappointments that accompanied them. Ackerman argues that these limitations were
baked in: The landmark statutes of the Second Reconstruction failed to attend to, or combat,
forms of discrimination and disadvantage that travel across different social contexts, and thus
cannot provide a platform for addressing such problems today. This essay offers a different
perspective on the legislative achievements of the Second Reconstruction. “Interspherical
impacts” —the cumulative effects of discrimination and disadvantage across multiple spheres of
civil society —are a pressing social problem, and one the law today often fails to rectify, or even to
recognize. But these limitations were not an inherent part of the constitutional change that
occurred during the civil rights era. Indeed, this essay argues that concern about interspherical
impacts motivated many of the key statutes and legal decisions of the period, and that these
statutes and decisions provide a foundation for developing twenty-first century legal
understandings that are responsive to forms of discrimination and disadvantage that migrate
across different spheres.

AUTHOR. Assistant Professor, University of Texas School of Law. I am grateful to Joey
Fishkin, Sandy Levinson, and Reva Siegel for helpful comments and conversation about this
essay. My greatest thanks go to Bruce Ackerman, for writing the book that inspired this
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INTRODUCTION

Attorney General Eric Holder made news recently by calling for an end to
the practice of felony disenfranchisement' —a practice that currently curtails the
voting rights of 5.8 million Americans, a number greater than the individual
populations of most states.> Holder argued that any abrogation of a
fundamental right on such a wide scale should concern us, but in this case,
there is additional cause for concern, because the burdens imposed by felony
disenfranchisement are not distributed evenly across the population. Well over
a third of individuals who have lost the right to vote as a result of criminal
conviction are African American.? Holder argued that this disparate racial
impact was not a coincidence. He noted that “[a]fter Reconstruction, many
Southern states enacted disenfranchisement schemes to specifically target
African Americans and diminish the electoral strength of newly-freed
populations.” These schemes largely accomplished their goal: In the late
nineteenth century, and for much of the twentieth century, vast numbers of
African Americans “had their rights rescinded, their dignity diminished, and
the full measure of their citizenship revoked for the rest of their lives.”> Holder
argued that felony disenfranchisement laws continue to have this racial effect
today, and are thus “too significant to ignore” and “too unjust to tolerate.”®

1. See, e.g., Matt Apuzzo, Holder Urges States to Lift Bans on Felons’ Voting, N.Y. TIMES,
Feb. 11, 2014, http://www.nytimes.com/2014/02/12/us/politics/holder-urges-states-to-repeal
-bans-on-voting-by-felons.html; Adam Goldman, Eric Holder Makes Case For Felons to Get
Voting Rights Back, WASH. POsT, Feb. 11, 2014, http://www.washingtonpost.com/world
/national-security/eric-holder-makes-case-for-felons-to-get-voting-rights-back/2014/02/11
/b0556492-932b-11€3-84€1-27626¢5¢ef5fb_story.html.

2. See Eric Holder, U.S. Att’y Gen., Remarks on Criminal Justice Reform at Georgetown
University Law Center (Feb. 11, 2014), http://www.justice.gov/iso/opa/ag/speeches/2014
/ag-speech-140211.html.

3. See id. Nearly one in thirteen African-American adults in the United States is currently
barred from voting as a result of felony disenfranchisement laws, and in three states—
Florida, Kentucky, and Virginia— that number soars to one in five. Id.

4. Id. See also Hunter v. Underwood, 471 U.S. 222, 227, 229 (1986) (invalidating an Alabama
law disenfranchising persons convicted of crimes involving moral turpitude because it was
“part of a movement that swept the post-Reconstruction South to disenfranchise blacks”
and continued to have this effect a century later); Johnson v. Governor of the State of Fla.,
353 F.3d 1287, 1293-96 (11th Cir. 2003) (invalidating Florida’s felon disenfranchisement law
on the ground that it was part of a moderate Republican and ex-Confederate campaign to
disenfranchise blacks in the wake of the Civil War and continued to do so into the twenty-
first century), vacated, 405 F.3d 1214 (11th Cir. 2005).

5. Holder, supra note 2.

6. Id. Holder argued that part of what makes felony disenfranchisement laws so intolerable is

2880



SEPARATE SPHERES

“[W]e’ve outlawed legal discrimination [and] ended ‘separate but equal,””” but
now, he contended, we need to confront the ways in which discrimination and
disadvantage in one context may spill over into other contexts and perpetuate
patterns of racial subordination generally associated with earlier eras in the
nation’s history.®

The Attorney General’s commentary on the relationship between voting
rights and the criminal justice system is part of a much broader, ongoing
conversation about the cumulative effects of discrimination and disadvantage
across different social and legal contexts. In recent years, commentators have
focused in particular on the way in which felony convictions affect one’s life
chances in contexts far removed from criminal law. As Holder noted, loss of
the right to vote is only one of a constellation of “burdensome collateral
consequences . . . [imposed on] formerly incarcerated individuals.”® Having a
criminal conviction makes it more difficult, and sometimes impossible, to
access all sorts of opportunities, across contexts such as employment, housing,
education, and social welfare.” But one need not be convicted of a felony to
experience this phenomenon. Discrimination and disadvantage in one context
frequently spill over and create obstacles to opportunity in other contexts.
Public elementary and secondary schools in this country are no longer formally
segregated on the basis of race, but decades of redlining and employment
discrimination may nonetheless render neighborhoods with well-funded, high-
performing schools inaccessible to racial minorities.” The law has for some

that they seem to contribute little, if at all, to public safety. Id. (citing evidence that former
prisoners whose voting rights are restored are significantly less likely to return to the
criminal justice system, including a recent study by a parole commission in Florida which
found that the recidivism rate among individuals who were re-enfranchised after they had
completed their sentences was a third of the overall three-year recidivism rate).

7. Id

8. See id. (suggesting that felony disenfranchisement laws, “with their disparate impact on
minority communities, echo policies enacted during a deeply troubled period in America’s
past—a time of post-Civil War repression”); see also Apuzzo, supra note 1 (noting that the
Attorney General “has made racial inequities a consistent theme, and in recent months . . .
has made it clear he sees criminal justice and civil rights as inescapably joined”).

9. Holder, supra note 2.

10. See MICHELLE ALEXANDER, THE NEW JiM CROW: MASS INCARCERATION IN THE AGE OF
COLORBLINDNESS 137-53 (2010) (discussing the severely disabling collateral consequences of
a felony conviction across a wide range of social and legal contexts).

1. See GARY ORFIELD & CHUNGMEI LEE, RACIAL TRANSFORMATION AND THE CHANGING NATURE
OF SEGREGATION 4 (2006), http://civilrightsproject.ucla.edu/research/k-12-education
/integration-and-diversity/racial-transformation-and-the-changing-nature-of-segregation
/orfield-racial-transformation-2006.pdf (“[ S]egregation is not gone. In fact, in communities
that were desegregated in the Southern and Border regions, segregation is increasing . . .
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time barred race discrimination in employment, but such protections may do
little to help people who never hear of job opportunities or develop the right
connections because they are unable to afford to live in the residential areas and
attend the schools where employers and their children reside.”> President
Lyndon Johnson made this point fifty years ago, on the eve of the passage of
the Voting Rights Act, when he asserted that the forms of discrimination and
disadvantage experienced by racial minorities in this country cannot “be
understood as isolated infirmities. They are a seamless web. They cause each
other. They result from each other. They reinforce each other.”*

As the Attorney General’s recent comments indicate, antidiscrimination
law, as it is currently interpreted, does not always recognize these
interconnections. Laws barring race discrimination offer little protection to
those who are prevented from obtaining public housing, food stamps, or
student loans on the basis of past criminal convictions*—even when such
policies have a wildly disproportionate impact on racial minorities. Modern
equal protection doctrine bars most overt racial classifications, but does little to
protect racial minorities from regulations such as felony disenfranchisement
laws, which do not formally classify on the basis of race—even in instances
where the differential effects of those regulations on particular racial groups are
quite pronounced.” Thus it seems right to celebrate the half-century of

and appears to be clearly related to the Supreme Court decisions in the 1990s permitting
return to segregated neighborhood schools. These changes, and the continuing strong
relationship between segregation and many forms of educational inequality, compound the
already existing disadvantage of historically excluded groups.”).

12. See KEVIN STAINBACK & DONALD TOMASKOVIC-DEVEY, DOCUMENTING DESEGREGATION:
RACIAL AND GENDER SEGREGATION IN PRIVATE-SECTOR EMPLOYMENT SINCE THE CIVIL
RIGHTS ACT 320 (2012) (“At this point in the history of private-sector equal opportunity, the
dominant pattern is inertia. Little or no national aggregate progress is being made in terms
of either desegregation or access to good jobs. Nationally, progress toward workplace equal
opportunity has stalled. Moreover, it is disturbing to note that in many workplaces,
communities, and industries segregation is increasing . . . .”).

13. Lyndon B. Johnson, “To Fulfill These Rights”: Commencement Address at Howard
University (June 4, 1965), http://www.lbjlib.utexas.edu/johnson/archives.hom/speeches
.hom/650604.asp.

14. See ALEXANDER, supra note 10, at 137-53; INVISIBLE PUNISHMENT: THE COLLATERAL
CONSEQUENCES OF MAsSS IMPRISONMENT 13-58 (Marc Mauer & Media Chesney-Lind eds.,
2002); MARGARET COLGATE LOVE, JERRY ROBERTS & CECELIA KLINGELE, COLLATERAL
CONSEQUENCES OF CRIMINAL CONVICTIONS: LAW, POLICY & PRACTICE §§ 2:17-2:24 (2014).

15.  For more on the development of the Court’s current interpretation of the Equal Protection
Clause as a bar against racial animus, but not against policies that have a disparate impact on
racial minorities, see, for example, Reva B. Siegel, The Supreme Court, 2012 Term— Foreword:
Equality Divided, 127 HARV. L. REv. 1, 11-28 (2013); Reva Siegel, Why Equal Protection No
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progress inaugurated by the landmark civil rights statutes of the 1960s—the
Civil Rights Act, the Voting Rights Act, and the Fair Housing Act—while also
recognizing, as the Attorney General recently did,' that the antidiscrimination
project to which this nation committed itself fifty years ago is still unfolding.
Those landmark statutes significantly reshaped the way race is regulated in this
country, but they did not solve the problem of accumulated disadvantage, and
they have not yet enabled all individuals to “share fully and equally, in
American society”’ or “to be treated in every part of our national life as a
person equal in dignity and promise to all others.”*®

The mixed legacy—or, rather, incomplete achievement—of the landmark
legal changes of the 1960s is a central theme of Bruce Ackerman’s new book,
We the People: The Civil Rights Revolution.” The book meditates on the
remarkable achievements of the civil rights era, focusing both on what they did
for the nation and on what they failed to do. Ackerman argues that these
failures were baked in: the landmark statutes of the Second Reconstruction, for
all that they accomplished, failed to attend to cross-contextual discrimination
and disadvantage, and thus do not provide a platform for addressing such
problems today. This essay takes up this argument. Ackerman is surely right
that “interspherical impacts”—the cumulative effects of disadvantage and
discrimination across multiple spheres of civil society—are a pressing social
problem, and one that law today often fails to rectify, or even to recognize. But
this essay argues that these failures, or limitations, are not an inherent part of
the constitutional change that occurred in the civil rights era. Indeed, this essay
argues that concern about interspherical impacts motivated some of the key
statutes and legal decisions of the 1960s and early 1970s, and that these statutes
and decisions provide a foundation for developing a set of legal understandings
that is responsive to forms of discrimination and disadvantage that travel
across different spheres.

Longer Protects: The Evolving Forms of Status-Enforcing State Action, 49 STAN. L. REV. 1111, 1113
(1997); and Ian Haney-Lépez, Intentional Blindness, 87 N.Y.U. L. REV. 1779, 1861-73 (2012).

16. See Holder, supra note 2 (“[D]uring the last half-century, we’ve brought about historic
advances in the cause of civil rights. And we’ve secured critical protections like the Civil
Rights Act of 1964 and the Voting Rights Act of 1965. Yet—despite this remarkable, once-
unimaginable progress — the vestiges, and the direct effects, of outdated practices remain all
too real.”).

17.  See Johnson, supra note 13 (describing this as the goal of the landmark civil rights statutes of
the Second Reconstruction).

8. Id.

19. 3 BRUCE ACKERMAN, WE THE PEOPLE: THE CIVIL RIGHTS REVOLUTION (2014) [hereinafter
ACKERMAN, CIVIL RIGHTS].
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I. ACKERMAN’S ARGUMENT

In order to appreciate Ackerman’s claims regarding the nature of the
constitutional change that occurred in the 1960s, it is useful to situate The Civil
Rights Revolution in the context of his broader project. This book is the latest
installment of We the People, a magisterial project spanning multiple decades
and volumes (three and counting®®) that seeks, among other things, to explain
how constitutional change happens in the United States. The jumping-off
point for the project is the observation that formal Article V. amendments have,
at best, played a minor role in the Constitution’s considerable evolution over
the past two centuries.* Indeed, We the People contends that some of the most
significant constitutional changes in American history —those associated with
the Civil War and the New Deal—have occurred outside the formal
amendment process.>* Ackerman argues that these changes have, instead, been
the product of “constitutional moments,” stretches of time in which Americans
have come together and self-consciously altered the nation’s founding
document without recourse to Article V amendment procedures.”® The third
installment of We the People argues that the civil rights revolution, which
occurred in the two decades after Brown v. Board of Education,** was one of
those moments.

One of the central aims of this volume is the constitutional canonization of
the landmark statutes and legal decisions associated with the civil rights
revolution. Ackerman describes the Second Reconstruction as “one of the
greatest acts of popular sovereignty in American history.”> He views the

20. 1 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS (1991); 2 BRUCE ACKERMAN, WE THE
PEOPLE: TRANSFORMATIONS (1998); ACKERMAN, CIVIL RIGHTS, supra note 19.

2. ACKERMAN, CIVIL RIGHTS, supra note 19, at 3 (“Americans have occasionally used the
formula for formal amendment laid out by the Founders in Article V—under which
Congress proposes, and state legislatures ratify, changes in our higher law. But the greatest
political movements of the past have often displayed far more creativity in gaining popular
consent to their new constitutional settlements.”); see also id. at 27-28 (“Whatever the future
may hold, one thing is clear: don’t expect big changes through formal amendments. We the
People can’t seem to crank out messages in the way described by Article V of our
Constitution. Our writing machine has gone the way of the typewriter.”).

22. Id. at 18-19 (urging the legal community to “recognize[] the New Deal and civil rights
revolutions for what they are: the greatest higher lawmaking achievements of the American
people during the twentieth century,” and contending that “[o]nly a professional
commitment to formalism blocks an encounter with this commonsense truth”).

23.  Seeid. at 44-47 (summarizing the five defining stages of a “constitutional moment”).
24. 347 U.S. 483 (1954).
25.  ACKERMAN, CIVIL RIGHTS, supra note 19, at 81.
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constitutional changes associated with this latter-day Reconstruction as no less
significant than those associated with the First Reconstruction—and as no less
constitutional simply because they were codified primarily in the form of
landmark statutes and court decisions rather than Article V amendments.
Indeed, The Civil Rights Revolution seeks to shift the center of gravity in
constitutional law away from the Founding and First Reconstruction and
toward the Second Reconstruction.® Ackerman reminds us that it was in the
1960s, and not the 1860s, that Americans rejected a constitutional framework
in which restaurants could refuse to serve black customers, railroads and bus
companies could systemically humiliate black riders, and states could bar those
who lacked sufficient funds to pay a poll tax from exercising their right to vote.
It was in the 1960s that all three branches of government and a mobilized
citizenry came together “to affirm their support for a series of landmark
statutes that broke the back of Jim Crow in this country.”*

Throughout the book, Ackerman calls on contemporary lawyers and
judges, and all those who make constitutional arguments, to stop looking back,
always, to the eighteenth and nineteenth centuries, and to look instead to the
civil rights era when attempting to discern the meaning of the modern-day
Constitution. Making this shift is critical not simply because the civil rights
revolution moved us “far beyond the constitutional principles”® of those
earlier eras, but also because “political determination and legal insight will be
required if America is to sustain its commitment to the Second Reconstruction
over the coming decades.” The Second Reconstruction was, in Ackerman’s
view, a great constitutional achievement, and one that requires protection from
a contemporary Supreme Court that sometimes seems intent on overturning its
guarantees.>°

26. Id. at 311 (“There were giants on earth during the Founding and Reconstruction —men who
spoke for the American people in an enduring fashion. But the twentieth century was an age
of political pygmies who never gained comparable authority—no constitutional
amendments defining the nature and limits of activist national government, none codifying
the central achievements of the civil rights revolution. We the People have made no big
decisions for almost a century. Or so the lawyers say. Americans deserve better. They should
learn how their parents and grandparents contributed greatly to the tradition of popular
sovereignty, creating twentieth-century foundations for the constitutional pursuit of
economic and racial justice.”).

27. Id. at So.
28. Id. at 321.
29. Id. at337.

30. Id at 18-19, 328-37 (discussing, inter alia, the Court’s decision to invalidate a crucial part of
the Voting Rights Act in Shelby County v. Holder, 133 S. Ct. 2612 (2013)).
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Despite Ackerman’s deep appreciation for and dedication to the
constitutional achievements of the 1960s, he asserts quite pointedly, and
repeatedly, that “[t]he struggle to preserve the civil rights legacy . . . should not
blind us to its very serious limitations.”* The most serious of these limitations,
on Ackerman’s account, is the fact that the landmark statutes did not take
account of interspherical impacts. Ackerman views this failure as an intrinsic
and defining feature of the civil rights revolution. He argues that one of the
hallmarks of the Second Reconstruction is that it “divided the world into
different spheres of life: public accommodations, education, employment,
housing, voting,” rather than taking a “one-size-fits-all” approach to these
issues.’* Indeed, one of the central claims of The Civil Rights Revolution is that
the landmark statutes of the 1960s imposed “different regimes on different
spheres,” and that, in comparison with the First Reconstruction, the Second
Reconstruction insisted on a “far more contextual understanding of the
constitutional meaning of equality in different spheres of social and political
life.”3

In some ways, Ackerman regards this sphere-by-sphere approach as a
signal achievement of the Second Reconstruction. It enabled government
actors to develop legal principles and technologies that were attentive to the
different challenges and underlying realities present in each of the different
spheres instead of approaching every problem with the same hammer.3* The
book celebrates the kind of contextual sophistication officials in the civil rights
era employed when devising strategies for tackling the different challenges
presented by different manifestations of racial inequality.?

Ackerman argues, however, that there was a significant drawback to this
sphere-by-sphere approach, which is that the civil rights revolution “did not
take account of the cumulative impact of inequalities across spheres.”
Congress, courts, and administrative agencies in the 1960s and early 1970s
worked to guarantee equality within each sphere, but, on Ackerman’s account,

3. Id. at337.
32. Id. at1a.
33. Id.

34. Id. at 325 (“Since different spheres posed different regulatory problems, the landmark
statutes displayed a distinctly pragmatic form of constitutionalism, deploying different
operational principles to achieve the same objective: genuinely equal opportunity within each
sphere.”).

35. See, e.g., id. at 173 (observing that officials in the 1960s demonstrated “remarkable
sophistication in adapting the regulatory powers of the administrative state to the distinctive
real-world problems posed by racism in . . . different spheres”).

36. Id. at 326.
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they were not attentive to the ways in which discrimination and deprivation in
one sphere can leave people at a distinct disadvantage in others. For instance,
Ackerman suggests that although Title VII of the Civil Rights Act of 1964
barred employers from discriminating against minority job applicants with the
same qualifications as white applicants, these protections did little to help
minorities who never had a chance to develop equal qualifications in the first
place, due to residential segregation, impoverished schools, or other forms of
inequality outside the context of employment.’” Thus, Ackerman argues that,
in part because the civil rights revolution carved the world into separate
spheres and failed to account for interspherical impacts, it left vast numbers of
Americans behind, particularly those who were both non-white and poor. He
asserts that the most privileged racial minorities benefitted the most from the
Second Reconstruction, but that this landmark change in our constitutional
order offered much less to people who faced deprivations across multiple
spheres—people whose circumstances rendered them less able to take
advantage of the new protections.?*

The Civil Rights Revolution ends with a rousing call for a new constitutional
moment, or a Third Reconstruction, that would do this work—that would
recognize the connections between the spheres—in a way the Second
Reconstruction did not.3* Ackerman argues that it is past time to extend the
promise of equality to people who were left behind fifty years ago, when
Americans last came together to rethink our most fundamental constitutional
commitments.

It is undoubtedly true that not everyone has shared equally in the great
social and legal changes wrought by the Second Reconstruction. One could
find support for this proposition in any number of subsequent court decisions;

37. Id. at186.

38. Id. at 326 (arguing that the law’s “refus[al] to recognize interspherical impacts . . . . [m]eant
that poor blacks benefitted less than their middle-class counterparts from the landmark
statutes—when they entered each sphere as adults, they could not enjoy the latter’s
education, money, or respectability”). To illustrate the problematic class distributions of the
gains associated with the landmark statutes of the Second Reconstruction, Ackerman asserts
that it has proven easier for rich women to invoke the protections of Title VII than it has for
poor blacks to do so. “For example, if an upper-class woman was humiliated by sexual
harassment in the workplace, this was enough to invoke the guarantees of Title VIIL. She did
not need to show that she also suffered systematic disadvantages in other spheres of life, let
alone that they were comparable to those imposed on blacks in the Jim Crow South.” Id.
Although Ackerman does not mean to “minimize the dignitarian advances that all
stigmatized groups . . . gained from the landmark statutes,” he views this example as an
illustration of the Civil Rights Act’s failure to attend to the most serious and pervasive forms
of disadvantage. Id.

39. Id. at337-40.
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in the doctrinal structures that currently guide antidiscrimination law; or in
contexts in which law simply offers little or no protection— particularly along
the lines of class. Consider one small example from my own institution, the
University of Texas. Twenty years ago, when Texas’s epic battle over
affirmative action began, it became apparent that despite federal civil rights
laws, and an affirmative action program, vast numbers of Texans still lacked
access to the state’s flagship university. The undergraduate student body at UT
hailed overwhelmingly from wealthier-than-average families;** some whole
counties had never sent a student to college in Austin.#' The latest research on
college admissions in this country suggests that parental earnings, place of
residence, and socioeconomic status continue significantly to impair students’
access to selective colleges.#* This research is part of a vast body of data
demonstrating that interspherical impacts, or the cumulative effects of
disadvantage across spheres, continue to generate inequality—despite the
tremendous legislative accomplishments of the President Texas sent to the
White House fifty years ago.*

One of the great contributions of The Civil Rights Revolution, particularly
given rising levels of income inequality over the past few decades, is its

go. See Gerald Torres, “We Are on the Move”: Second Annual Dr. Martin Luther King, Jr.
Lecture (Jan. 20, 2009), in 14 LEwWIS & CLARK L. REV. 355, 363 (2010) (noting “that the
median income of the parents of the students who attend the University of Texas is sixty
percent higher than the national average”).

4. Id. (observing that these counties “sent their taxes to UT, but they never sent their
students”).

42. For a new and interesting account of one dimension of this phenomenon, see Caroline M.
Hoxby & Christopher Avery, The Missing “One-Offs”: The Hidden Supply of High-Achieving,
Low-Income Students, Brookings Papers on Economic Activity (Spring 2013), http://www
.brookings.edu/~/media/Projects/BPEA/Spring%202013/2013a_hoxby.pdf (demonstrating
“that a large number— probably the vast majority —of very high-achieving students from
low-income families do not apply to a selective college” despite the fact that their chances of
admission are good and they would pay less at these schools than the lower-ranked
institutions to which they do apply, and hypothesizing that these students lack the
knowledge, support, and connections that enable wealthier students to find their way to
selective colleges).

43. Although Texas is not generally known for its progressive policies in the area of class, the
state’s battles over affirmative action have resulted in a 10% Plan, which allows any student
who graduates from an accredited Texas high school in the top 10% (now 8%) of his or her
class to attend the University of Texas at Austin. There is, of course, great debate in Texas
about the wisdom of this plan, but whatever else may be said about it, it does forthrightly
seek to address interspherical impacts by preventing discrimination and disadvantage in the
contexts of housing, employment, and secondary schooling from interfering with one’s
ability to take advantage of a particularly desirable set of higher educational opportunities.
For more on the Texas 10% Plan, see Torres, supra note 40, at 363-70.
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emphasis on the importance of reasoning across spheres in order to achieve
genuine equality. The book makes a persuasive case that addressing
interspherical impacts should be the centerpiece of the civil rights project in the
twenty-first century.

This essay raises some questions, however, about the book’s assertion that
the Second Reconstruction was fundamentally insensitive to interspherical
impacts, and that a new constitutional moment is required in order to do the
work left undone in the 1960s. For a start: Is it truly the case that the
limitations The Civil Rights Revolution identifies in our legal tradition regarding
interspherical reasoning are inherent in the meaning of the Second
Reconstruction? Or, instead, might these limitations be a product—or, only
one side—of an ongoing debate about the meaning of the major constitutional
changes that occurred fifty years ago? The idea that the changes associated
with this critical era in constitutional lawmaking were confined within
hermetically sealed spheres is only one way of understanding the constitutional
meaning-making that occurred in the era of Lyndon Johnson and Martin
Luther King, Jr. This essay argues that it is possible to identify within the
Second Reconstruction itself — particularly as its meaning has been elaborated
over time—pathways and precedents for thinking more seriously about
interspherical impacts than the law currently does.

Il. THE DEVELOPMENT OF INTERSPHERICAL REASONING

To begin to develop an account of this alternative understanding of the
constitutional change associated with the Second Reconstruction, let me begin
where The Civil Rights Revolution leaves oft: with the women’s movement. This
was a movement that knew a little something about separate spheres. For well
over a century, the chief obstacle to equality in the context of sex was an
ideology that divided the world into two ostensibly equal and complimentary
spheres: a public sphere of work and politics, which was reserved for men, and
a private sphere of home and family, considered women’s domain. When the
women’s movement began to garner national attention in the mid-1960s, it
took aim at this ideology, arguing that in order to achieve true equality
between the sexes, the law needed to move beyond the concept of separate
spheres and begin to address the interspherical impacts that rendered women
second-class citizens across a wide range of social and legal contexts.
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In 1966, a number of people committed to this project founded the
National Organization for Women (NOW).*# NOW, which was formed in
direct response to the government’s failure to enforce Title VII’s prohibition of
sex discrimination, argued that equality for women, in the context of the
workplace and throughout society, would require changes in the regulation of
the family. NOW’s founding Statement of Purpose called for the creation of
“new social institutions which will enable women to enjoy true equality of
opportunity and responsibility in society, without conflict with their
responsibilities as mothers and homemakers.”* Among the innovations NOW
deemed essential to sex equality were “a nationwide network” of child-care
centers, “which will make it unnecessary for women to retire completely from
society until their children are grown, and national programs to provide
retraining for women who have chosen to care for their own children full-
time.”** NOW’s key claim was that gender equity in spheres such as education
and employment depended on structural changes in the sphere of the family,
because without such changes, women would continue to lack practical access
to opportunities widely available to men.

In the summer of 1970, the movement put these arguments to the nation in
a massive Women’s Strike for Equality, which took place in Washington, D.C.,
New York City, and dozens of other cities throughout the country.#” The
Strike, which attracted tens of thousands of participants, was intended to
illustrate that fundamental changes in the social organization of the family
were a prerequisite to sex equality, and that such changes required the
implementation of laws and policies designed to alleviate the pressure on
women (and men) to conform to traditional sex roles. To this end, the strikers
made three core demands: “(1) free abortion on demand, (2) free 24-hour
childcare centers, and (3) equal opportunity in jobs and education.”*®
Reproductive rights and childcare were essential, the movement argued,
because equal opportunity in school and at work would remain elusive as long

44. See CYNTHIA HARRISON, ON ACCOUNT OF SEX: THE POLITICS OF WOMEN'’S ISSUES, 1945-
1968, at 192-96 (1988).

g5. Statement of Purpose, Nat'l Org. for Women (Oct. 29, 1966), reprinted in FEMINIST
CHRONICLES, 1953-1993, at 161-62 (Toni Carabillo et al. eds., 1993).

46. Id. at 162.

47. For more on the Women’s Strike, see RUTH ROSEN, THE WORLD SPLIT OPEN: HOW THE
MODERN WOMEN’S MOVEMENT CHANGED AMERICA 92-93 (2000); Robert C. Post & Reva B.
Siegel, Legislative Constitutionalism and Section Five Power: Policentric Interpretation of the
Family and Medical Leave Act, 112 YALE L.J. 1943, 1988-89 (2003); Judy Klemesrud, A
Herstory-Making Event, N.Y. TIMES, Aug. 23, 1970, § 6 (Magazine), at 6, 14.

48. Post & Siegel, supra note 47, at 1989 (internal quotation marks and citations omitted).
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as women were expected to subordinate all other activities to the care of home
and family.#® To dramatize the interspherical nature of their claims, the
movement scheduled the Strike to coincide with the fiftieth anniversary of the
Nineteenth Amendment.*® To transform the promise of full citizenship and
constitutional equality for women into a reality, the movement argued, it was
necessary to attend to the ways in which the regulation of the family hampered
women’s ability to seize the rights and opportunities granted to them by law.
In the late 1960s and early 1970s, the movement brought these
interspherical arguments to Congress and the courts. On the legislative side,
feminists in Congress—Bella Abzug in particular—argued that equality in the
public sphere, especially in education and employment, would remain illusory
as long as the regulation of the family remained unchanged. Feminist
legislators also drew connections between various contexts outside the home,
arguing, for instance, that educational reforms were necessary in order for
women to participate equally in work and politics. These efforts resulted in an
unprecedented burst of sex equality lawmaking by the Ninety-Second
Congress that ran to nearly a dozen statutes, some of which responded directly
to arguments about the ways in which discrimination or deprivation in one
sphere affected women’s status across a range of other spheres.>' Proponents of
Title IX** argued that equal opportunity for women in education and athletics
was necessary to enable them to take advantage of opportunities in the contexts
of business and politics after graduation. The Comprehensive Child

49. NOW’s 1967 Task Force on the Family advocated the repeal of all laws restricting women’s
right to abortion for this reason, arguing that “[i]f women are to participate on an equitable
basis with men in the world of work and of community service, child-care facilities must
become as much a part of our community facilities as parks and libraries are.” Nat’l Org. for
Women, Task Force on the Family (1967), reprinted in FEMINIST CHRONICLES, supra note 45,
at 202. NOW incorporated these demands into its 1968 Bill of Rights. See Nat’l Org. for
Women, Bill of Rights in 1968, reprinted in FEMINIST CHRONICLES, stupra note 45, at 214.

50. See Post & Siegel, supra note 47, at 1990-2004 (discussing the constitutional significance of
the movement’s decision to stage the Strike on the anniversary of the Nineteenth
Amendment).

51 For more on the legislative accomplishments of the Ninety-Second Congress in the area of
women’s rights, see JO FREEMAN, THE POLITICS OF WOMEN’S LIBERATION: A CASE STUDY OF
AN EMERGING SOCIAL MOVEMENT AND ITS RELATION TO THE POLICY PROCESS 202-04 (1975);
and Post & Siegel, supra note 47, at 1995-96.

s2. Title IX was enacted to expand the protections of both Title VI, which afforded access to
educational opportunities, and Title VII, which concerned employment, of the 1964 Civil
Rights Act. See Education Amendments of 1972, Pub. L. No. 92-318, § 9o1, 86 Stat. 235, 373-
74 (instituting Title IX, which prohibited sex discrimination in all education programs or
activities receiving federal funds).
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Development Act®® —which would have provided free or subsidized daycare for
American children if President Nixon hadn’t vetoed it—and a bill instituting a
tax deduction for child-care expenses,” which the President did sign,
responded directly to the argument that real equal opportunity for women in
spheres such as education and employment would remain out of reach unless
the legislature altered the status quo with regard to the provision of care within
the family.

Meanwhile, in court, one of Ruth Bader Ginsburg’s central aims as a
litigator for the ACLU in the 1970s was to persuade the Justices that laws
regulating the family —laws that were intended to benefit women by assuming
their dependency on a male breadwinner —were unconstitutional because they
reinforced women’s second-class status in a plethora of other spheres.*
Ginsburg noted in the briefs she submitted to the Court that, as of the early
1970s, the law consistently enforced traditional sex roles at the intersection of
work and family. It awarded husbands the exclusive right to control family
assets and to determine the family’s domicile; expected wives to adopt their
husbands’ names upon marriage; and permitted girls to marry at a younger age
than boys, thereby according the latter “more time to prepare for bigger, better
and more useful pursuits.”s® Criminal law, too, reinforced traditional sex and
family roles through penalties for promiscuity and prostitution that targeted
women and girls; and “tax law present[ed] a significant disincentive to the
woman who contemplate[d] combining a career with marriage and a family.””
In a series of cases challenging the constitutionality of laws restricting certain
government benefits to women, Ginsburg asserted that the state was not
helping women, but rather, “fortif[ying] the assumption, harmful to women,
that labor for pay and attendant benefits is primarily the prerogative of men.”s®
Drawing on the recent achievements of the Second Reconstruction in the

53. The Comprehensive Child Development Act, H.R. 6748, 92d Cong. (1971), was added as a
new title to the Economic Opportunity Amendments of 1971, H.R. 10351, 92d Cong. (1971),
but never became law because the President vetoed the entire set of amendments.

54. See Revenue Act of 1971, Pub. L. No. 92-178, § 210, 85 Stat. 497, 518-20 (instituting a child-
care tax deduction of up to $400 per month for working parents with combined incomes of
up to $18,000 per year, and affording a smaller deduction to those with combined incomes
above $18,000).

5. See Cary Franklin, The Anti-Stereotyping Principle in Constitutional Sex Discrimination Law, 85
N.Y.U. L. REvV. 83, 91-142 (2010) (identifying the origins and tracing the development of
this argument in constitutional sex discrimination law from the 1960s to the present day).

56. Brief for Appellant at 32-35, Reed v. Reed, 404 U.S. 71 (1971) (No. 70-4).

57. Id. at 35-37.
58. Brief for Appellee at 25, Weinberger v. Wiesenfeld, 420 U.S. 636 (1975) (No. 73-1892).
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context of race,” Ginsburg argued that the Constitution guaranteed women,
too, full and equal citizenship, and that the only way to secure constitutional
equality was to attend to the interspherical impacts of policies that enforced
traditional sex roles.

Ginsburg won nearly all of the cases she litigated in the 1970s, and this
concern about interspherical impacts appeared, at least in embryonic form, in
some of the Burger Court’s sex discrimination decisions.®° It has surfaced, in a
more robust form, in some of the Court’s more recent decisions. In 1996, in
United States v. Virginia,*" the Court invalidated VMI’s all-male admissions
policy not simply, or even primarily, because it classified on the basis of sex
(indeed, the Court suggested that some sex classifications in the context of
education might be perfectly acceptable®?), but because the policy perpetuated
historic inequalities across a wide range of spheres. The Court noted that a
VMI education was a gateway to opportunity in business, politics, and the
military, and that denying women a chance to compete for admission
prevented them from accessing “the powerful political and economic ties of the
VMI alumni network”®? and made it harder for them to attract the attention “of
business owners, corporations, VMI graduates and non-graduate employers
... interested in hiring VMI graduates.”*

The Court engaged in this interspherical kind of reasoning again a few
years later in Nevada Department of Human Resources v. Hibbs,® which upheld
the Family and Medical Leave Act (FMLA) as a proper means of enforcing the
Equal Protection Clause. The FMLA grants affirmative benefits, in the form of

59. For more on the women’s movement’s reliance on the arguments and precedents of the
Second Reconstruction, see generally SERENA MAYERI, REASONING FROM RACE: FEMINISM,
Law, AND THE CIVIL RIGHTS REVOLUTION (2011); Franklin, supra note 55, at 108-09.

60. See Franklin, supra note s5, at 135-38.

61. 518 U.S. 515 (1996).

62. Quoting an amicus brief by twenty-six private women’s colleges, the Court in Virginia noted
that “it is the mission of some single-sex schools ‘to dissipate, rather than perpetuate,
traditional gender classifications.”” Id. at 534 n.7 (quoting Brief for Twenty-six Private
Women'’s Colleges as Amici Curiae in Support of Petitioner at 5, Virginia, 518 U.S. 515 (Nos.
04-1941, 94-2107)). The Court suggested that sex classifications dedicated to this purpose —
helping to combat forces pressing men and women into traditional roles—are consistent
with equal protection. Sex classifications become constitutionally problematic, the Court
noted, in cases where they “create or perpetuate the legal, social, and economic inferiority of
women.” Id. at 534.

63. Id. at 553 (internal quotation marks omitted).
64. Id. at 552 (internal quotation marks omitted).

65. 538 U.S. 721 (2003).
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twelve weeks of family leave, to employees of both sexes.®® The Court had
never held that an employer’s decision not to provide employees with family
leave violated constitutional sex discrimination law. But it upheld the FMLA as
a valid exercise of Congress’s power to “enforce” the Fourteenth Amendment
because it concluded that such benefits were essential to providing women —
especially those who are mothers—with actual, substantive equality in the
workplace.®” In other words, the Court recognized in Hibbs that it was
necessary to take account of background conditions in the sphere of the family
in order to ensure genuine equality at work.

By citing these instances of interspherical reasoning by both Congress and
the Court, I do not mean to suggest that the American legal system is
consistently attentive to the cumulative impacts of sex inequalities across
spheres. It is not. Courts and legislatures today frequently overlook the
interspherical impacts of laws limiting reproductive rights, for example.®® My
argument is simply that attention to and concern about interspherical impacts
is one major theme in sex equality legislation and constitutional sex
discrimination law. It is, at the very least, a plausible interpretation of what
equal protection requires —and it is an interpretation that currently plays a role
in both legislative and judicial reasoning.

66. 29 U.S.C. § 2612(a)(1)(C) (2006).

67. Hibbs, 538 U.S. at 738 (holding that “a statute . . . that simply mandated gender equality in
the administration of leave benefits[] would not have achieved Congress’ remedial object”);
id. at 736-37 (“Stereotypes about women’s domestic roles are reinforced by parallel
stereotypes presuming a lack of domestic responsibilities for men. Because employers
continued to regard the family as the woman’s domain, they often denied men similar
accommodations or discouraged them from taking leave. These mutually reinforcing
stereotypes created a self-fulfilling cycle of discrimination that forced women to continue to
assume the role of primary family caregiver, and fostered employers’ stereotypical views
about women’s commitment to work and their value as employees. . . . We believe that
Congress’ chosen remedy, the family-care leave provision of the FMLA, is congruent and
proportional to the targeted violation.” (internal quotation marks omitted)).

68. The problem is not that are no precedents to support interspherical reasoning in this
context, but that judges and legislators today tend not to think in these ways about
reproductive rights. For a current example of interspherical reasoning in the context of
reproduction, see, for example, Gonzales v. Carhart, 550 U.S. 124, 171 (2007) (Ginsburg, J.,
dissenting) (“Women, it is now acknowledged, have the talent, capacity, and right to
participate equally in the economic and social life of the Nation. Their ability to realize their
full potential . . . is intimately connected to their ability to control their reproductive lives.”
(internal quotation marks omitted)).
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I1l. INTERSPHERICAL REASONING IN THE CIVIL RIGHTS ERA

The question arises, then, whether this kind of reasoning about equality
was a new departure when the women’s movement began championing it in
the 1970s, or whether the seeds of this way of thinking were planted during the
Second Reconstruction. The remainder of this essay argues for the latter claim:
that the women’s movement’s concern about interspherical impacts —a concern
at least partially echoed by all three branches of government, and evident in sex
discrimination law today —builds on precedent from the civil rights revolution.
The women’s movement in the 1960s and ’yos adapted and developed the
argument that genuine equality requires taking into account interspherical
impacts by emphasizing how regulation of the family affects men and women’s
opportunities in other spheres. But it did not invent that argument out of
whole cloth. Concern about the cumulative effects of inequalities across
spheres was very much a part of the thinking that gave rise to the landmark
civil rights statutes of the Second Reconstruction.

Consider the Voting Rights Act of 1965.%° Proponents of the Voting Rights
Act (VRA) argued that safeguarding the right to vote should be a top priority
because voting was “preservative of all rights.””® This idea is inherently
interspherical; it accords voting a special place in the hierarchy of rights
precisely because the right to vote is crucial to the achievement of equality in a
range of other spheres. The Court drew on this interspherical conception of the
right to vote one year after the passage of the VRA in Katzenbach v. Morgan,”
which upheld the section of the Act providing that no person who has
successfully completed sixth grade in an American school in which the
predominant language is other than English shall be disqualified from voting
on the basis of a literacy test. The Court in Morgan held that this provision was
a proper exercise of Congress’s power to enforce the Fourteenth Amendment
because it “may be viewed as a measure to secure for the Puerto Rican
community residing in New York nondiscriminatory treatment by

69. 42 U.S.C. § 1973-1973bb-1 (1964 ed., Supp. I).

70. The Court first used this language in reference to voting in two cases associated with the
First Reconstruction. See Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886); Minor v.
Happersett, 88 U.S. 162, 164 (1874). But this phrase did not resurface, at the Court or in
popular discourse, until the Second Reconstruction —when it became a constant refrain in
discussions about the right to vote. See, e.g., Dunn v. Blumstein, 405 U.S. 330, 336 (1972);
Oregon v. Mitchell, 400 U.S. 112, 241 (1970); Williams v. Rhodes, 393 U.S. 23, 38 (1968);
Katzenbach v. Morgan, 384 U.S. 641, 652 (1966); Harper v. Virginia State Bd. of Elections,
383 U.S. 663, 667 (1966); Harman v. Forssenius, 380 U.S. 528, 537 (1965); Reynolds v.
Sims, 377 U.S. 533, 562 (1964).

n. 384 U.S. 641.
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government,” not only in the sphere of voting, but also in “the provision or
administration of governmental services, such as public schools, public
housing and law enforcement.””” The idea was that “enhanced political power
will be helpful in gaining nondiscriminatory treatment in public services for
the entire Puerto Rican community”7?—that is, fair treatment in the sphere of
voting would help to secure fair treatment in other spheres.

Interspherical concerns about voting ran in the other direction as well. The
Eighty-Ninth Congress was concerned not only that deprivations of the right
to vote would have deleterious consequences for people outside the context of
voting, but also that the cumulative effects of disadvantage in other contexts
would burden the right to vote in constitutionally salient ways. Congressional
debate focused in particular on the effect of educational inequities on voter
registration. Proponents of the VRA’s restriction of the use of literacy tests as a
qualification for voting argued that such tests “would, inevitably, work unfairly
against Negroes—Negroes who have for decades been systematically denied
educational opportunity equal to that available to the white population.””*
Advocates noted that such tests worked a cruel irony, as they seemed to
“reward” white leadership in districts that had long deprived black
communities of anything approximating equal access to education.” These
advocates argued that we cannot “have the white Mississippi legislature
operating an inferior and illegally segregated public school system for Negro
children, and then turning around and saying to these same wronged citizens,
“You are not educated enough to decide who shall govern you.””7¢

Opponents of the VRA did not respond to these arguments only, or even
primarily, by claiming that what happened in the context of education had no
bearing on the context of voting. Indeed, VRA opponents seemed tacitly to
accept that concerns about interspherical impacts would be legitimate — if there
were any to worry about in this case. Rather than attempting to isolate voting
from other spheres, opponents argued that the law’s supporters had their facts

72. Id. at 652. The Court explained that, by enacting this provision of the VRA, “Congress has
... prohibited the State from denying to [the Puerto Rican] community the right that is
preservative of all rights.” Id. (internal quotation marks omitted).

3. Id

74. Voting Rights: Hearings on S. 1564 Before the S. Comm. on the Judiciary, 89th Cong. 22 (1965)
(statement of Nicholas Katzenbach, Att’y Gen. of the United States).

75. Seeid. at 656 (statement of Sen. Hart) (asserting that excising the ban on literary tests from
the VRA would “reward—1 should not say ‘reward’—will permit a State or States which,
over a long period of time . . . in a variety of fashions, made the attainment of comparable
educational levels very difficult for Negroes as compared to whites”).

76. Id. at 995 (statement of Walter P. Reuther, President, AFL-CIO).

2896



SEPARATE SPHERES

wrong: black schools in the South were equal to white schools. In fact,
opponents were sometimes so insistent on the equal quality and stature of
black schools in the South that they seemed to want to relitigate Brown.”” This
prompted proponents of the VRA to introduce into the Congressional Record
hundreds of pages of reports documenting current and historical inequities
between white and black schools in southern states.”® These reports recorded,
in painstaking detail, discrepancies in teacher pay, teacher training,
expenditure per pupil, curricular breadth, length of school year, and many
other differences between black and white schools in the former Confederacy.
Ultimately, the argument that racial disparities in educational opportunity
persisted, and that they necessitated new protections in the context of voting,
won the day. The VRA passed, with restrictions on literacy tests —reflecting
congressional concern about the cumulative effects of inequalities across
spheres —intact.

When opponents of the VRA challenged the constitutionality of the Act’s
literacy-test restrictions, the Court echoed Congress’s argument that attention
to interspherical impacts was necessary in order to ensure genuine equality of
opportunity in the context of voting. Indeed, the Court’s decision in Gaston
County v. United States’® is a model of interspherical reasoning. The problem
with imposing a literacy test in Gaston County, North Carolina, the Court
held, was that the County had for decades relegated African Americans to
underfunded and inferior schools,®® which left them, on the whole, less able

77.  Atone point, Attorney General Nicholas Katzenbach felt compelled to respond to this line of
argument by insisting “that there is quite a bit of evidence in many local[e]s that the
separate schools for Negroes were not in fact equal schools. We have a great deal of data
which would tend to establish that point.” Id. at 141 (statement of Nicholas Katzenbach,
Att’y Gen. of the United States).

78. Seeid. at 1017-1174.

79- 395 U.S. 285 (1969).

8o. The Court detailed at some length the disparities between black and white schools in Gaston
County, noting, inter alia, that teachers in black schools were paid less than teachers in
white schools, that many more black children than white children attended one-room,
wooden schoolhouses without desks, and that the proportion of the black population with
no schooling was double that of the white population. Id. at 293-95. “From this record,” the
Court concluded, “we cannot escape the sad truth that throughout the years Gaston County
systematically deprived its black citizens of the educational opportunities it granted to its
white citizens.” Id. at 296-97. The district court in Gaston County found that “the Negro
schools were of inferior quality in fact as well as in law,” and that imposing a literacy
requirement in the face of actual educational disparities, regardless of how they came about,
would discriminatorily deprive black citizens of equal opportunity in voting. Id. at 288
(quoting Gaston Cnty. v. United States, 288 F. Supp. 678, 689-90 n.23 (D.D.C. 1968)). The
Supreme Court in Gaston County did not reach the question of whether the VRA “would
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than whites to pass a literacy test.® The Court noted that the Eighty-Ninth
“Congress was fully cognizant of the potential effect of unequal educational
opportunities upon the exercise of the franchise,” and that, in fact, “[t]his
causal relationship was . . . one of the principal arguments made in support of
the [VRA’s] test-suspension provisions.”®* Like Congress, the Court declared
itself unwilling to allow the unequal educational opportunities afforded the
County’s black residents to “become the excuse for continuing”® to deprive
them of the right to vote. “Impartial’ administration of the literacy test
requirement today,” the Court held, “would serve only to perpetuate these
inequities in a different form.”%+

In The Civil Rights Revolution, Ackerman singles out Gaston County as the
only instance in which the landmark decisions and statutes of the Second
Reconstruction departed from “a sphere-by-sphere approach to racial
injustice”® and recognized the ways in which inequality in one sphere may
negatively affect equal opportunity in another. But Gaston County was far from
sui generis in this regard. Interspherical reasoning played a considerably more
central role in the Second Reconstruction than The Civil Rights Revolution
suggests.

The kind of interspherical reasoning about the right to vote exemplified by
Gaston County resurfaced a year later when Congress amended the VRA to ban
the use of literacy tests not just in the jurisdictions covered by the 1965 Act, but

permit reinstatement of a literacy test in the face of racially disparate educational or literacy
achievements for which a government bore no responsibility.” Id. at 293 n.8. For more on
this subject, see infra note 94.

81. Note that there was no evidence in Gaston County that the literary test at issue was itself
discriminatory or that it was currently being administered in a discriminatory manner. The
case was focused entirely on disparities in the educational opportunities afforded blacks and
whites in Gaston County and on the subsequent abilities of these two groups to meet the
County’s voting qualifications. See Oregon v. Mitchell, 400 U.S. 112, 283 (1970) (Stewart, J.,
concurring in part and dissenting in part) (making this point about Gaston County).

82. Gaston County, 395 U.S. at 289.

83. Id. (quoting Voting Rights: Hearings on S. 1564 Before the S. Comm. on the Judiciary, 89th
Cong. 22 (1965) (statement of Nicholas Katzenbach, Att'y Gen. of the United States)
(internal quotation marks omitted)).

84. Id. at 297. In his classic article, Gaston County v. United States: Fruition of the Freezing
Principle, 1969 Sup. CT. REV. 379, Owen Fiss observed that the logic of the case was
fundamentally interspherical: it made the voting inquiry sensitive to “discrimination in
areas of human activity other than voting.” Id. at 424. Fiss argued that this key move did not
depend on any unusual facts about Gaston County, but could apply across the country, id. at
417-20, and that the principle applied equally “in other areas of human activity, such as
employment, housing, and education.” Id. at 44o0.

85. ACKERMAN, CIVIL RIGHTS, supra note 19, at 165.
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nationwide.®® In so doing, Congress repeatedly and forcefully affirmed its view
that taking account of racial inequalities in education was essential to the
pursuit of genuine equality in the context of voting.’” When this provision too
was challenged in Court, the Justices responded by unanimously upholding the
nationwide ban. In this case, Oregon v. Mitchell,®® the challenge came from
Arizona, which contended that its schools, unlike those in Gaston County, had
not been segregated by law and that its literacy test had always been fairly
administered®® — thus depriving Congress of the power to curtail its use of the
test. In rejecting this argument, Justice Black noted “that concern with
educational inequality was perhaps uppermost in the minds of the
congressmen who sponsored the Act,””® and that Congress had before it
substantial evidence demonstrating “that literacy tests reduce voter
participation in a discriminatory manner not only in the South but throughout
the Nation.”* Justice Brennan echoed these observations, noting that
“[e]xtensive testimony before both Houses indicated that racial minorities have
long received inferior educational opportunities throughout the United
States,”®* and that a survey of northern and western states by the United States
Commission on Civil Rights revealed that literacy tests had a disparate impact
on racial minorities in those states too.”* Thus, by 1970, it seems fair to say that
concerns about interspherical impacts—at least those generated by racial
inequalities in education —were fairly well-established in the context of voting
rights law.9* These concerns became part of subsequent interpretations and
refinements of the Voting Rights Act by both Congress and the Court.?

86. Voting Rights Act Amendments of 1970, Pub. L. No. 91-285, 84 Stat. 314, 315 (1970).

87. See Oregon v. Mitchell, 400 U.S. 112, 133 (1970) (Black, J.) (observing that “[t]he hearings
[on the 1970 amendments to the VRA] are filled with references to educational inequality”).

88. Id.

89. Id. at 233 (Brennan, White & Marshall, JJ., concurring in part and dissenting in part) (“In
substance, Arizona argues that it is and has been providing education of equal quality for all
its citizens; that its literacy test is both fair and fairly administered; and that there is no
evidence in the legislative record upon which Congress could have relied to reach a contrary
conclusion.”).

go. Id. at 133 (Black, J.).

o1 Id.

92. Id. at 234 (Brennan, White & Marshall, J]., concurring in part and dissenting in part).

93. Id. at 235.

94. Concern about interspherical impacts in voting rights law was not confined to the context of
literacy tests. Proponents of the VRA made a similar argument with regard to the poll tax.
See, e.g., Rep. Moorhead, 111 CONG. REC. H16,274 (daily ed. July 9, 1965) (arguing that
“[j]ust as literacy tests discriminate against the victims of a segregated educational system,
so poll taxes discriminate against the victims of a segregated economic system”). See also
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Voting was not the only arena in which Congress expressed concern about
interspherical impacts during the Second Reconstruction. Such concerns also
played a significant role in the passage of the Fair Housing Act of 1968.9° The
Act’s proponents argued not only that discrimination in housing was harmful
in and of itself, but also, and perhaps even more importantly, that it had
negative collateral consequences for equality in spheres such as education and
employment.®” Shortly before Congress took up the question of fair housing,
the United States Commission on Civil Rights published a major report on the
problem of racial isolation in public schools in which it called for federal
housing legislation in order to address the problem of educational inequity.*®

White v. Regester, 412 U.S. 755 (1973), a foundational constitutional voting rights case in
which the Court upheld a finding that a Texas law providing for the election of state
representatives from Bexar County on an at-large voting basis invidiously discriminated on
the basis of race. The Court noted that the Mexican-American community in the county
“had long suffered from, and continues to suffer from, the results and effects of invidious
discrimination and treatment in the fields of education, employment, economics, health,
politics and others.” Id. at 768 (internal citations omitted). The Court reasoned that, in part
because of the effects of these (public and private) forms of discrimination outside the
context of voting, the Mexican-American community was unable to exert political strength
in proportion to its numbers, and was therefore “invidiously excluded” by an at-large voting
system “from effective participation in political life.” Id. at 769.

95. The Senate Report accompanying the 1982 Amendments to the Voting Rights Act noted
that one of the factors that could help to establish that a racial minority group had less
opportunity to elect candidates of its choice was “the extent to which members of the
minority group . . . bear the effects of discrimination in such areas as education,
employment and health, which hinder their ability to participate effectively in the political
process.” S. REP. NO. 97-417, at 29 (1982). In its decision interpreting the 1982
Amendments, the Court cited this factor and endorsed its interspherical logic. See
Thornburg v. Gingles, 478 U.S. 30, 69 (1986) (“Both this Court and other federal courts
have recognized that political participation by minorities tends to be depressed where
minority group members suffer effects of prior discrimination such as inferior education,
poor employment opportunities, and low incomes.” (citations omitted)).

96. Fair Housing Act of 1968, Pub. L. 90-284, §§ 801-819, 82 Stat. 73, 81-89.

97. See, e.g., 114 CONG. REC. S2,707 (daily ed. Feb. 15, 1968) (statement of Sen. Hart) (“This
problem of where a family lives, where it is allowed to live, is inextricably bound up with
better education, better jobs, economic motivation, and good living conditions.”); 114
CONG. REC. S3,133 (daily ed. Feb. 15, 1968) (statement of Sen. Mondale) (“The pattern of
racial segregation in housing affects employment opportunities and the racial composition
and quality of schools.”); 114 CONG. REC. S3,132 (daily ed. Feb. 15, 1968) (statement of Sen.
Mondale) (“One of the means the Senate and this Congress can [use to] begin to remedy
[hard-core unemployment and . . . the deplorable state of ghetto area schools] is through
the passage of a fair housing law.”).

98. U.S. COMM’N ON CIVIL RIGHTS, RACIAL ISOLATION IN THE PUBLIC SCHOOLS 18-19 (1967)
(“The goals of equal educational opportunity and equal housing opportunity are
inseparable. . . . The Commission recommends, therefore, that the President and Congress
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Congressional proponents of the Fair Housing Act cited this report,®® and
emphasized the powerful causal relationship between discrimination in the
housing market and the ongoing segregation of public schools. They argued
that “[o]pen housing is absolutely essential to the realistic achievement of . . .
desegregated schools and equal opportunity,”°® and that “[m]uch of the
statutory civil rights progress of recent years will be little more than theoretical
until open housing becomes a reality.”

These arguments drew on testimony offered during the hearings on the
Fair Housing Act about how difficult it was to rectify imbalances in the
distribution of educational opportunity in the face of severe residential
segregation and race-based barriers to entry into many neighborhoods. Senator
Walter Mondale, a co-sponsor, with Senator Edward Brooke, of the Fair
Housing Act, pressed this point about education particularly, arguing that
“[w]e cannot afford to allow our efforts to provide the best education possible
to all Americans to be thwarted by actions of private persons, actions which are
antisocial, immoral, and which ultimately amount to contravention of our
public policy in favor of equal educational opportunity.”*** Indeed, Mondale
went so far as to declare that fair housing is “more than merely housing. It is
part of an educational bill of rights for all citizens.”

Advocates of the Fair Housing Act were equally focused on the effects of
housing discrimination on the job prospects of racial minorities. Harvard
economist John Kain developed the concept of “spatial mismatch” in this
period, which posited that serious limitations on black residential choice,
combined with the steady dispersal of jobs from central cities, contributed
significantly to low rates of employment and low earnings in African American
communities.'** Much of the congressional testimony on fair housing in 1968

give consideration to legislation which will . . . [p]rohibit discrimination in the sale or rental
of housing, and . . . [e]xpand programs of Federal assistance designed to increase the supply
of housing throughout metropolitan areas within the means of low- and moderate-income
families.”).

99. See, e.g., 114 CONG. REC. S3134 (daily ed. Feb. 15, 1968) (statement of Sen. Mondale).

100. Id.

101. Id; see also 114 CONG. REC. H9589 (daily ed. April 10, 1968) (statement of Rep. Halpern)
(“[WT1e will never achieve desegregation of public schools —we will never bring it about that
Negro pupils and white pupils go to school together —until we make it possible for Negroes
to obtain housing outside the ghetto areas of our cities. We must enact Federal fair housing
legislation so that Negro children will not be deprived of equal opportunity in education.”).

102. 114 CONG. REC. S3134 (daily ed. Feb. 15, 1968) (statement of Sen. Mondale).
103. Id.

104. See John F. Kain, Housing Segregation, Negro Employment, and Metropolitan Decentralization,
82 QJ. ECON. 175 (1968); John F. Kain, The Spatial Mismatch Hypothesis: Three Decades
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documented and built on this idea. The Secretary of Housing and Urban
Development testified about the vast growth in job opportunities outside of
cities;'* proponents also cited a study by the Department of Labor that
identified hugely disproportionate unemployment rates in urban areas and
another study by the National Committee Against Discrimination in Housing
that showed the continuing movement of jobs from the cities to the suburbs.’*®
Senator Mondale noted, in this vein, that:

[W]e have talked about and will continue to talk about manpower
training programs to remedy hard-core unemployment . . . [but]
[u]nless the county [sic] is willing to invest billions of dollars in a
cheap, fast, and multi-destination transportation system, ghetto
residents will not be able to reach most jobs. A much simpler solution
to one facet of the employment problem would be to open housing to
everyone.'®’

Thus, when the Fair Housing Act passed, in 1968, it was understood as a
means not only of curbing discrimination in housing, but also as a way to
combat ongoing disparities in the context of education and employment.
Concerns about interspherical impacts were no less pronounced in the
context of employment, and in the interpretation of Title VII of the Civil
Rights Act of 1964,"® than they were in the contexts of voting and housing.
The Court’s 1971 decision in Griggs v. Duke Power Co.**® strongly reinforces
Gaston County’s message that civil rights law cannot achieve its goals without
attending to the cumulative effects of disadvantage across spheres. Griggs, of
course, involved an employer who, after Title VII went into effect, began to
require job applicants to produce a high school degree and pass two
professionally-prepared aptitude tests if they wished to gain access to any of its
higher-paying jobs."® These requirements screened out many more African
Americans than whites, with the result that the racial composition of Duke
Power Company’s workforce after the institution of Title VII bore a striking
resemblance to its racial composition before the law went into effect.

Later, 3 HOUSING POL’Y DEBATE 371, 373 (1992) (noting that he first articulated the concept
of spatial mismatch in 1964).

105. See 114 CONG. REC. 3133 (statement of Sen. Mondale) (1968).
106. Id.

107. Id.

108. Pub. L. No. 88-352, 78 Stat. 241.

109. 401 U.S. 424 (1971).

no. Id. at 427-28.
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As it had in Gaston County, the Court in Griggs concluded that the racial
disparity in individuals’ ability to satisfy these requirements was “directly
traceable”™ to disadvantages encountered by African Americans in other
spheres. “Because they are Negroes,” the Court reasoned,

petitioners have long received inferior education in segregated schools
and this Court expressly recognized these differences in Gaston County
. . . There, because of the inferior education received by Negroes in
North Carolina, this Court barred the institution of a literacy test for
voter registration on the ground that the test would abridge the right to
vote indirectly on account of race."

In Griggs, the Court deployed the same logic—now in the context of
employment — to invalidate the diploma and standardized test requirements. It
held that Congress’s intention, in passing Title VII, was not to “provide
equality of opportunity merely in the sense of the fabled offer of milk to the
stork and the fox.”"* Rather, the Court held, when Congress passed the Civil
Rights Act, it “required that the posture and condition of the job-seeker be
taken into account,”* for the “Act proscribes not only overt discrimination but
also practices that are fair in form, but discriminatory in operation.”"*

With these now-famous words and images, the Court in Griggs began to
formulate disparate impact doctrine—a doctrine that institutionalizes the law’s
concern for the cumulative effects of inequality across spheres. To prevail in a
disparate impact suit, a plaintifft need not show explicit or intentional
discrimination on the basis of race; he or she need only demonstrate that an
employer instituted a policy or screening device that had a disparate impact on
a protected group. Often, as in Griggs and Gaston County, that impact will be
the product of discrimination or disadvantage experienced by the relevant
group in other spheres. It is precisely this kind of accumulation of disadvantage
Title VII aims to stop. Disparate impact doctrine is alert to instances in which
disadvantage begins to migrate from one sphere to another, and it presses
employers to adopt hiring and promotion criteria that do not perpetuate
inequalities between workers, but instead, begin to break them down—even

m. Id. at 430.
n2. Id.
n3. Id. at 431.
ng. Id.

ns. Id. (“[Congress] has—to resort again to the fable—provided that the vessel in which the
milk is proffered be one all seckers can use.”).
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when those inequalities have their roots in institutions such as the family and
the schools.

CONCLUSION

By emphasizing the ways in which the landmark statutes of the Second
Reconstruction attend to interspherical impacts, my intention is not to suggest
that antidiscrimination law today is sensitive to interspherical impacts across
the board. Nor do I mean to suggest that the American legal system has made
adequate progress in addressing the great and ongoing inequalities Ackerman
describes so eloquently in The Civil Rights Revolution. As I noted at the outset, I
agree entirely with the book’s suggestion that addressing such inequalities
should lie at the center of the civil rights agenda of the twenty-first century.
The question is what route, or routes, we might take to address these
problems.

One route, the route Ackerman advocates, is a Third Reconstruction—a
new constitutional moment in which we amend the Constitution (most likely
outside the Article V process) in order to enable the legal system to attend to
interspherical impacts. I am quite amenable to the idea of Third
Reconstruction, as envisioned by Bruce Ackerman. But is a body of
constitutional and statutory law that addresses interspherical impacts really
such a departure from the principles of the Second Reconstruction that it
necessarily requires a Third?

This essay suggests that alternatively —or, while we wait—there are other
routes Americans can take to begin to address these problems. It is true that
law today does not do a particularly good job of protecting people against the
deleterious effects of interspherical impacts. But the point of this essay is to
show that although concern about the cumulative effects of inequalities across
spheres may be an underdeveloped aspect of current law, it is not absent from
the law. Such concerns motivated a multitude of actors during the Second
Reconstruction, ranging from civil rights activists to the legislators who passed
the landmark statutes to the President who emphasized that the discrimination
and disadvantage experienced by racial minorities were not “isolated
infirmities,” but “a seamless web.”"® Even in the absence of a new
constitutional moment, the achievements of these Americans half a century ago
make it possible to argue that at least some forms of cumulative disadvantage
raise constitutional concerns.

16. See supra note 13 and accompanying text.
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We are still today engaged in the process of interpreting the meaning of the
Second Reconstruction and the nature of the constitutional change that
occurred in that era. The meaning of the Second Reconstruction was not fixed
in the 1960s. Its meaning has evolved and will continue to evolve over time, as
all sorts of constitutional actors make claims on it. This process began as early
as the late 1960s, when the women’s movement started to rely on the
constitutional changes of the civil rights revolution to argue that the regulation
of the family negatively affected women’s opportunities in other spheres and in
so doing deprived them of equal protection. Just recently, the Attorney General
made a similar set of arguments about felony disenfranchisement, arguing that
the practice violates constitutional principles that are now fifty years old, in
part because it allows disadvantage in one sphere to migrate across many
others.

In both instances, advocates were drawing on a set of understandings of the
Second Reconstruction that foreground the importance of curtailing
interspherical impacts. Both argued that realizing the constitutional
commitments of those who campaigned for the landmark changes of civil
rights era requires addressing cumulative disadvantage across spheres. These
are interpretive and normative claims about the meaning of the Second
Reconstruction. They are contested, but they are certainly not foreclosed.
Through such claims, Americans in the twenty-first century can build on
foundations laid in the 1960s to extend the Second Reconstruction’s promise
of equality to people for whom equality is still only a promise.
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